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CASES 

ABGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  ILLINOIS 


Octavius  Pierce 

v. 

The  People  op  the  State  op  Illinois. 

Filed  at  Springfield  March  29,  1883. 

1.  Foreign  insurance  companies— power  of  the  State  to  prescribe 
a  penalty  against  an  agent  of  a  company  which  has  not  complied  with  the 
statute.  Section  22,  of  the  general  Insurance  law  of  1869,  so  far  as  it  pro- 
vides a  penalty  against  any  agent  of  a  foreign  insurance  company  for  acting 
for  such  company  without  a  certificate  of  authority  from  the  Auditor  showing 
it  has  complied  with  the  requisitions  of  the  act,  and  declares  that  any  person 
aiding,  in  any  manner,  in  transacting  the  insurance  business  of  such  com- 
pany shall  be  subject  to  such  penalty,  is  a  constitutional  and  valid  law. 

2.  It  is  competent  for  the  legislature  to  declare  all  contracts  of  insurance 
made  by  a  citizen  of  this  State  with  a  foreign  insurance  company  having  no 
right  to  do  business  here,  void,  on  the  ground  of  being  contrary  to  the  public 
policy  of  the  State;  and  in  furtherance  of  the  same  object,  the  legislature  may 
declare  it  a  penal  offence  for  any  one  to  do  anything  here,  whether  acting  on 
behalf  of  the  insurer  or  insured,  by  way  of  aiding  in  effecting  insurance  in 
such  companies  not  qualified  to  do  such  business  under  our  laws. 

3.  Same — as  to  the  place  where  the  contract  may  be  made,  as  affecting 
the  liability  of  the  agent  here.  So  far  as  concerns  the  liability  of  the  agent 
acting  in  this  State,  to  the  penalty  prescribed,  it  matters  not  where  the  con- 
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Brief  for  the  Appellant. 

tract  of  insurance  may  be  made.  The  evil  intended  to  be  reached  by  the  act 
was  not  merely  the  making  of  such  contracts  in  this  State.  What  the  legis- 
lature desired  to  accomplish  was  to  prevent  them  being  made  at  all. 

4.  Same — whether  a  person  is  to  be  regarded  as  the  agent  of  the  com- 
pany or  of  the  assured.  In  this  case,  upon  the  question  whether  a  person 
acting  in  the  matter  of  procuring  property  in  this  State  to  be  insured  by  a 
foreign  insurance  company  was  acting  as  the  agent  of  the  company  or  of  the 
assured,  it  was  considered,  on  the  facts  appearing,  that  he  should  be  regarded 
as  the  agent  of  the  insurance  company,  and  as  such  subject  to  the  penalty 
imposed  by  the  act  of  1869,  notwithstanding  a  clause  in  the  policy  providing 
that  any  person,  other  than  the  assured,  who  shall  participate  in  any  trans- 
action concerning  the  insurance  will  be  deemed  the  agent  of  the  assured,  and 
not  of  the  company.* 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Eollin  S.  Williamson,  Judge,  presiding. 

Mr.  Thomas  Bates,  for  the  appellant : 

The  statute  does  not  attempt  to  prevent  an  insurance  com- 
pany in  New  Orleans  from  insuring  property  in  Illinois,  pro- 
vided the  contract  for  insuring  is  made  in  New  Orleans,  and 
the  policy  written  there.  Nor  does  it  prohibit  a  citizen  of 
this  State,  either  by  himself  or  his  agent,  from  sending  to  an 
insurance  company  not  admitted  to  do  business  in  this  State 
for  insurance  on  his  own  property.  People  v.  Imlay,  20  Barb. 
68  ;  Clay  Fire  and  Marine  Ins.  Co.  v.  Huron  Salt  and  Lumber 
Co.  31  Mich.  354;  Lamb  v.  Bowser,  7  Biss.  315;  Union 
Mutual  Life  Ins.  Co.  v.  McMillen,  24  Ohio,  79 ;  Hunter  v. 
Merrill,  32  Barb.  628 ;  Jackson  v.  State,  50  Ala.  141  ;  New 
Orleans  v.  Virginia  Fire  and  Marine  Ins.  Co.  31  La.  Ann.  781. 

Appellant,  in  procuring  this  policy,  was  the  agent  of  the 
insured,  and  not  of  the  company.  As  bearing  on  this  point, 
see  Ben  Franklin  Ins.  Co.  v.  Weary,  4  Bradw.  78 ;  Fame  Ins. 
Co.  v.  Thomas,  10  id.  554;  Standard  Oil  Co.  v.  Triumph  Ins. 
Co.  64  N.  Y.  89;  Hartford  Ins.  Co.  v.  Reynolds,  36  Mich. 
506;  Lycoming  Fire  Ins.  Co.  v.  Rubin,  79  111.  403.  Besides, 
the  policy  itself  made  him  the  agent  of  the  insured. 

*  See  Union  Ins.  Co.  v.  Chipp,  93  111.  96,  as  bearing  on  this  subject. 
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Brief  for  the  People. 

Mr.  W.  C.  Goudy,  also  for  the  appellant,  among  various 
other  points,  in  addition  to  those  above,  made  the  following : 

The, contract  was  made  in  Louisiana.  The  proposition  was 
sent  by  letter  from  Chicago  to  New  Orleans,  and  accepted 
there.  The  policy  was  made  and  signed  there,  and  mailed 
from  that  city.  As  soon  as  mailed,  the  contract  was  binding 
on  the  insurance  company.  Huntly  v.  Merrill,  32  Barb.  566  ; 
Hyde  v.  Goodnow,  3  N.  Y.  266;  Western  v.  Insurance  Co.  12 
id.  236 ;  Lamb  v.  Bowser,  7  Biss.  315 ;  May  on  Insurance, 
sec.  6Q. 

Mr.  E.  B.  Sherman,  and  Mr.  J.  L.  High,  for  the  People: 

The  Insurance  law  of  1869,  for  a  violation  of  which  this 
suit  is  brought,  is  constitutional  and  valid.  Cincinnati  Mutual 
Health  Association  v.  Rosenthal,  55  111.  85 ;  Ward  v.  Farwell, 
97  id.  593 ;  Chicago  Life  Ins.  Co.  v.  Auditor,  101  id.  82 ; 
Farmers  and  Merchants*  Ins.  Co.  v.  Harrah,  47  Ind.  236 ; 
Franklin  Ins.  Co.  v.  Louisville,  9  Bush,  590 ;  Lamb,  Assignee 
v.  Lamb,  6  Biss.  420. 

The  statute  does,  in  terms,  prohibit  any  foreign  insurance 
company  not  having  complied  with  the  provisions  thereof, 
from  taking  any  risk  on  property  situated  in  the  State  of 
Illinois,  and  such  is  its  evident  intent  and  purpose.  Kev. 
Stat.  chap.  73,  sec.  22. 

In  order  more  effectually  to  prevent  such  illegal  transaction 
of  insurance  business  in  this  State,  agents  of  such  corpora- 
tions, and  all  other  persons,  are  expressly  prohibited  from 
aiding,  in  any  manner,  directly  or  indirectly,  in  the  taking  of 
risks  or  the  transacting  of  such  business  of  insurance  in  this 
State.     Bev.  Stat.  chap.  73,  sec.  22. 

Appellant  was  clearly  an  agent  of  the  insurance  company, 
within  the  meaning  of  the  statute,  and  acted  as  such  in  plac- 
ing the  risk  in  question,  and  in  transacting  the  said  business. 
Bev.  Stat.  chap.  73,  sec.  22;  Ford  v.  Buckeye  Ins.  Co.  6 
Bush,  133 ;  Lamb  v.  Lamb,  6  Biss.  420. 
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Opinion  of  the  Court. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  a  penal  action,  brought  in  the  Superior  Court  of 
Cook  county,  by  the  Attorney  General,  in  the  name  and  on 
behalf  of  the  People,  the  appellee,  against  Octavius  Pierce, 
the  appellant,  under  the  22d  section  of  the  act  of  the  11th  of 
March,  1869,  entitled  "An  act  to  incorporate  and  to  govern 
fire,  marine  and  inland  navigation  insurance  companies. " 

The  declaration  charges  "that  the  defendant,  on  June  the 
1st,  1880,  acted  as  the  agent  of,  and  transacted  business  for, 
the  Firemen's  Insurance  Company  of  New  Orleans,  in  taking 
risks  and  transacting  business  of  fire  insurance  in  the  State 
of  Illinois,  and  as  such  agent  did  procure  and  deliver  to 
Stina  Wiggins,  of  said  county,  a  policy  of  insurance,  num- 
bered 13,149,  whereby  the  said  Firemen's  Insurance  Com- 
pany of  New  Orleans  did  insure  the  said  Stina  Wiggins 
against  loss  or  damage  by  fire  for  one  year,  from  June  1, 
1881,  in  the  sum  of  $1000,  on  property  in  Cook  county, 
described  as  follows : "  giving  a  description  of  the  property. 
It  is  also  shown,  by  proper  and  formal  averments,  that  at  the 
time  the  defendant  so  acted  as  agent,  the  Firemen's  Insurance 
Company  of  New  Orleans  was  a  foreign  insurance  company, 
organized  and  doing  business  under  the  laws  of  the  State  of 
Louisiana,  and  had  not  complied  with  the  requirements  of  the 
general  Insurance  act  above  referred  to.  In  another  count 
of  the  declaration  it  is  charged  that  the  defendant  assisted 
"in  procuring,  issuing  and  delivering  to  Stina  Wiggins  said 
policy,  and  that  said  acts  were  done  by  defendant  as  agent 
of  said  company. "  There  was  a  general  traverse  of  the  aver- 
ments of  the  declaration,  and  the  cause,  by  consent  of  parties, 
was  tried  before  the  court  without  a  jury,  resulting  in  a  find- 
ing and  judgment  in  favor  of  plaintiff  for  $500,  and  costs, 
and  thereupon  the  defendant  appealed  to  this  court. 

There  is  no  controversy  so  far  as  the  evidentiary  facts  are 
concerned, — the  controversy  being  entirely  as  to  a  conclusion 
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Opinion  of  the  Court. 

of  fact.  The  case,  in  this  respect,  turns  in  the  main  upon 
the  testimony  of  the  appellant  himself.  He  testifies  as  fol- 
lows :  "I  am  engaged  in  the  insurance  business,  and  have 
been  so  engaged  for  several  years.  I  wrote  a  letter,  of  which 
the  one  shown  me  is  a  copy.  The  letter  is  dated  May  25, 
1881,  and  was  directed  and  sent  to  the  Firemen's  Insurance 
Company  of  New  Orleans,  and  was  received  by  them.  The 
letter  is  as  follows  : 

"'Chicago,  May  25,  1881. 
"'Firemen's  Ins.  Co.,  New  Orleans,  La.: 

"'Gentlemen:  I  am  requested  by  Mrs.  Stina  Wiggins,  of 
this  city,  to  ask  you  if  you  will  accept  a  risk  on  her  furniture 
factory,  as  per  memorandum  inclosed.  If  so,  you  can  either 
send  policy  direct  to  her,  or  to  me,  and  I  will  deliver  it  for 
you,  and  see  that  the  premium  is  remitted  to  you. 

"  'Your  early  reply  will  greatly  oblige, 

Yours,  very  truly, 

0.  Pierce. 

"'Memorandum. — One  year,  $1000,  5  per  ct.  prern.,  $50, 
June  1,  1881.  On  the  frame  building  in  the  alley,  situate 
in  the  rear  of  No.  198  Union  st.,  and  on  the  'L'  connected 
and  running  north  along  the  alley  in  the  rear  of  Nos.  200 
and  202  North  Union  st.,  Chicago,  111.  ^  p 

"'Note. — Occupied  as  a  furniture  factory.' 

"I  received  no  reply  to  the  letter,  but  they  sent  the  policy 
of  insurance,  and  nothing  else.  The  policy  now  shown  me 
is  in  every  respect  a  copy  of  the  policy  received  in  answer  to 
the  letter,  except  that  one  was  signed  by  the  officers  of  the 
company  and  this  is  not.  The  policy  sent  me  was  dated 
June  1,  1881,  and  when  received  I  delivered  it  to  Mrs.  Wig- 
gins. It  was  accepted  by  her,  and  she  paid  me  the  premium, 
$50,  of  which  amount  I  remitted  $40  to  the  Firemen's  Insur- 
ance Company,  and  retained  $10  as  my  commission." 

The  policy  itself  contained  a  provision  that  any  person 
other  than  the  assured  procuring  the  insurance  to  be  takeu 
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by  the  company,  should  be  deemed  the  agent  of  the  assured 
named  in  the  policy,  and  not  of  the  company.  On  the  back 
of  the  policy  also  appears  this  indorsement :  "Bead  the  con- 
ditions of  this  policy. — Expires  June  1,  1882.  Sum  insured, 
$1000.  Bate,  5  per  cent.  Premium,  $50,  less  20  per  cent; 
rebate,  $10;  net,  $40." 

The  22d  section  of  the  Insurance  act,  above  referred  to, 
contains,  among  others,  the  following  provisions :  "It  shall 
not  be  lawful  for  any  insurance  company,  association  or 
partnership  incorporated  by  or  organized  under  the  laws  of 
any  other  State  of  the  United  States  or  any  foreign  govern- 
ment, for  any  of  the  purposes  specified  in  this  act,  directly 
or  indirectly,  to  take  risks  or  transact  any  business  of  insur- 
ance in  this  State,  unless  possessed  of  the  amount  of  actual 
capital  required  of  similar  companies  formed  under  the  pro- 
visions of  this  act ;  and  any  such  company  desiring  to  trans- 
act any  such  business,  as  aforesaid,  by  any  agent  or  agents 
in  this  State,  shall  first  appoint  an  attorney  in  this  State,  on 
whom  process  of  law  can  be  served,  and  file  in  the  office  of 
the  Auditor  of  Public  Accounts  a  written  instrument,  duly 
signed  and  sealed,  certifying  such  appointment.  *  *  * 
Nor  shall  it  be  lawful  for  any  agent  or  agents  to  act  for  any 
company  or  companies  referred  to  in  this  section,  directly  or 
indirectly,  in  taking  risks  or  transacting  the  business  of  fire  or 
inland  navigation  insurance  in  this  State,  without  procuring 
from  the  Auditor  of  Public  Accounts  a  certificate  of  authority, 
stating  that  such  company  has  complied  with  all  the  requi- 
sitions of  this  act  which  apply  to  such  companies,  and  the 
name  of  the  attorney  appointed  to  act  for  the  company. 

*  *  *  Any  violation  of  any  of  the  provisions  of  this  act 
shall  subject  the  party  violating  the  same  to  a  penalty  of 
$500  for  each  violation,  and  of  the  additional  sum  of  $100 
for  each  month  during  which  any  such  agent  shall  neglect 
to  file  such  affidavits  and  statements  as  are  herein  required. 

*  *     *     The  term  'agent  or  agents,'  used  in  this  section, 
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shall  include  an  acknowledged  agent,  surveyor,  broker,  or  any 
other  person  or  persons  who  shall,  in  any  manner,  aid  in  trans- 
acting the  insurance  business  of  any  insurance  company  not 
incorporated  by  the  laws  of  this  State.'" 

One  of  the  grounds  assigned  in  the  court  below  in  support 
of  the  motion  for  a  new  trial  is,  that  the  Insurance  act  of 
1869,  so  far  as  it  relates  to  foreign  insurance  companies,  is 
unconstitutional.  But  it  is  conceded  here  by  counsel  for 
appellant,  if  the  act  is  construed  as  merely  prohibiting  for- 
eign companies  from  coming  into  this  State  and  doing  an 
insurance  business  here,  except  upon  the  conditions  pre- 
scribed by  the  act,  it  is  constitutional.  This  proposition  is 
so  clearly  settled  by  the  authorities,  it  can  no  longer  be 
regarded  as  an  open  question.  But  it  is  contended,  on  the 
other  hand,  that  if  the  act  is  to  be  construed  "so  as  to  pre- 
vent an  inhabitant  or  citizen  of  this  State  from  making  a 
valid  contract  with  a  corporation  created  by  the  laws  of 
Louisiana,  and  doing  its  business  in  that  State,  then  it  is 
in  conflict  with  that  provision  of  the  Federal  constitution 
declaring  that  the  citizens  of  each  State  are  entitled  to  all 
the  privileges  and  immunities  of  the  citizens  of  the  several 
States."  According  to  the  view  we  take  of  the  facts  of  this 
case  we  do  not  deem  it  important  to  determine  whether  the 
construction  last  suggested  is  the  true  one  or  not,  or,  con- 
ceding such  to  be  the  proper  construction,  whether  the  act, 
in  that  event,  would  be  obnoxious  to  the  Federal  constitution, 
as  is  supposed  by  counsel.  It  will  be  time  enough  for  the 
discussion  of  these  questions  when  a  case  comes  before  us  in 
which  the  contract  of  insurance  or  the  acts  complained  of 
clearly  occurred  outside  of  the  State.  For  the  purposes  of 
this  case  we  may  assume  the  construction  of  the  act  first 
above  suggested  is  the  true  one,  and  in  that  view  it  is  con- 
ceded by  all  parties  to  be  constitutional  and  valid. 

Assuming,  then,  the  act  only  extends  to  persons  who  make 
contracts  of  insurance  here  on  behalf  of  such  companies,  or 
2—106  III. 
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who  do  acts  here  in  furtherance  or  in  aid  of  such  contracts, 
though  concluded  out  of  the  State,  the  case  before  us  is 
brought  within  a  very  narrow  compass.  It  resolves  itself 
into  this :  Was  appellant,  in  procuring  from  the  company 
the  policy  issued  to  Mrs.  Wiggins,  acting  exclusively  as  her 
agent,  and  not  as  the  agent  of  the  company,  —  or,  more 
pointedly,  can  it  be  truthfully  said  that  the  appellant,  in 
procuring  from  the  company  the  policy  in  question,  was  not, 
"in  any  manner,  aiding  in  transacting  the  insurance  business" 
of  that  company  in  this  State  ?  We  do  not  think  that  it 
can.  In  the  light  of  all  the  circumstances  it  is  difficult  to 
arrive  at  any  other  conclusion  than  that  the  appellant,  in 
obtaining  the  insurance  in  question,  was  acting  as  the  agent 
of  the  company,  or  at  least  was  in  some  manner  aiding  in  the 
transacting  of  insurance  business  by  that  company  in  this 
State,  within  the  meaning  of  the  act.  It  is  to  be  specially 
noted,  as  we  have  already  seen,  that  the  term  "agent,"  as 
defined  in  the  act,  is  not  confined  to  such  as  are  duly  ap- 
pointed or  acknowledged  by  these  companies,  and  who  have 
opened  offices  and  established  places  of  business  in  this 
State,  but  extends  to  "any  other  person  or  persons  who  shall, 
in  any  manner,  aid  in  transacting  the  insurance  business  oi 
any  insurance  company  not  incorporated  by  the  laws  of  this 
State, "  and  which  has  not  complied  with  the  provisions  oi 
our  insurance  act.  It  being  admitted  this  company  was  not 
incorporated  under  the  laws  of  this  State,  the  simple  inquiry 
is,  did  the  appellant,  in  any  manner,  aid  in  transacting 
the  insurance  in  question?  Now,  it  is  manifest  that  it  was 
almost  wholly  through  his  agency  the  insurance  was  effected. 
If  you  leave  out  of  view  the  part  he  played  in  the  transaction 
there  would  be  really  nothing  of  it.  As  it  was,  an  insurance 
was  effected  between  a  citizen  of  this  State  and  a  foreign 
insurance  company  not  having  authority  to  do  business  here, 
upon  property  in  this  State, — the  very  thing  the  legislature 
intended  to  prevent  so  far  as  it  was  competent  for  it  to  do  so, 
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— and  yet  we  are  asked  to  say  the  appellant  did  not,  in  any 
manner,  aid  in  effecting  the  insurance ;  for  to  admit  that  h< 
did,  we  are  bound  by  the  express  terms  of  the  act  to  hold  he 
was  the  company's  agent. 

It  is  an  error  to  suppose  the  evil  which  the  legislature 
intended  to  reach  was  the  making  of  such  contracts  in  this 
State.  What  the  legislature  desired  to  accomplish  was  to 
prevent  their  being  made  altogether.  The  evil  sought  to  be 
reached  was  the  taking  of  risks  by  these  companies  on  the 
property  of  our  citizens  situated  in  this  State.  It  was  there- 
fore a  matter  of  entire  indifference,  so  far  as  the  evil  sought 
to  be  reached  was  concerned,  where  these  contracts  were 
made,  if  to  be  made  at  all.  In  adopting  our  Insurance  act 
the  legislature  evidently  intended  to  protect  the  citizens  of 
this  State,  and  keep  them  out  of  the  clutches  of  worthless  and 
irresponsible  companies,  and  to  force  all  companies,  good 
and  bad  alike,  to  keep  an  adequate  fund  within  the  jurisdic- 
tion of  our  own  courts  for  the  protection  of  policy-holders.  It 
may  be  admitted  that  it  was  incompetent  for  the  legislature, 
in  endeavoring  to  accomplish  this  object,  to  say  that  a  citi- 
zen of  this  State  should  not  make  a  contract  with  a  foreign 
company  not  having  the  right  to  do  business  here,  for  the 
insurance  of  property  in  this  State,  yet  the  legislature,  in 
such  case,  would  clearly  have  the  power  to  declare  all  sTieh 
contracts  void,  when  sought  to  be  enforced  here,  on  the 
ground  they  are  contrary  to  the  public  policy  of  the  State ; 
and  we  perceive  no  reason  why  it  might  not  also,  in  further- 
ance of  the  same  object,  declare  it  a  penal  offence  for  any 
one  to  do  anything  here,  whether  acting  on  behalf  of  the 
insurer  or  assured,  by  way  of  aiding  in  effecting  such  insur- 
ance by  these  companies. 

But  waiving  all  these  considerations,  can  it,  in  the  light 
of  the  unquestioned  facts  of  the  case,  be  doubted  that  there 
must  have  been  either  an  express  or  tacit  understanding 
between  the  company  and  appellant  that  he  was  to  act  for 
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it  in  obtaining  risks  on  property  in  this  State  ?  He  states, 
himself,  that  he  is,  and  has  been  for  some  years,  in  the  insur- 
ance business;  that  his  place  of  business  is  No.  202  La  Salle 
street,  and  that  while  thus  engaged  in  business  he  made  the 
application  in  question ;  that  he  wrote  and  sent  the  above 
letter  to  the  company,  asking  it  to  take  the  risk  in  question, 
which  purports  on  its  face  to  have  been  written  at  her  request, 
but  in  his  testimony  he  does  not  claim  or  pretend  that,  as  a 
matter  of  fact,  she  requested  him  to  write  any  such  letter,  or 
that  she  gave  him  any  instructions  whatever  with  reference 
to  the  insurance.  For  aught  that  appears  from  his  own 
testimony  she  may  have  simply  called  at  his  office  and  told 
him  she  wanted  insurance  in  some  good  company,  and  left 
the  entire  matter  to  him,  as  is  frequently  done.  But  this,  of 
course,  is  matter  of  mere  conjecture.  As  to  what  actually 
took  place  between  him  and  her  his  testimony  is  significantly 
silent. 

It  further  appears  from  appellant's  testimony,  as  we  have 
already  seen,  that  at  the  time  of  forwarding  the  application 
he  also  sent  a  description  of  the  property  and  a  memoran- 
dum of  the  terms  of  the  contract ;  that  the  policy  was  made 
out  in  exact  conformity  with  the  terms  proposed,  and  returned 
to  him  to  be  delivered  to  her ;  that  upon  receiving  the  policy 
so  made  out,  he  delivered  the  same  to  her,  she  paying  him  the 
premium  of  $50,  $10  of  which  was  retained  by  him  as  com- 
missions and  the  balance  forwarded  to  the  company.  If  we 
leave  out  of  view  the  fact  that  the  application  purports  to 
have  been  made  at  the  request  of  the  assured, — though,  as 
before  stated,  appellant  does  not,  in  his  testimony,  claim  or 
pretend  it  was  so  made, — in  what  does  this  transaction  differ 
from  other  cases  where  the  agents  of  foreign  companies  doing 
business  here  forward  like  applications  to  the  home  offices? 
In  nothing,  that  we  can  see.  And  yet  in  those  cases,  so  far 
as  we  are  advised,  it  is  universally  understood  that  the  local 
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agents  here  act  as  the  agents  of  such  companies  in  effecting 
insurance. 

Moreover,  it  seems  to  us  that  in  this  particular  case  the 
conduct  of  the  company,  viewed  in  the  light  of  a  business 
transaction,  is  wholly  unaccountable,  except  upon  the  hypoth- 
esis the  appellant  was  acting  for  and  in  the  interest  of  the 
company  in  effecting  this  insurance.  Assuming  this  was 
a  mere  casual  transaction,  in  which  he  acted  as  a  mere 
friend  of  the  assured,  and  that  there  was  no  previous  under- 
standing or  arrangement  by  which  applications  of  this  kind 
were  to  be  forwarded  to  the  company,  how  is  it  that  he  or 
Mrs.  Wiggins,  or  both  of  them  together,  were  able  to  fix  in 
advance  all  the  terms  and  conditions  of  the  insurance  so 
satisfactorily  to  the  company,  without  at  all  consulting  the 
company  on  the  subject?  Under  the  circumstances  sug- 
gested, the  more  natural  course  would  have  been  to  have 
written  a  letter  to  the  home  office  of  the  company,  inquiring 
whether  it  would  take  the  desired  risk,  and  if  so,  the  terms 
upon  which  it  would  take  it.  And  to  have  enabled  the  com- 
pany to  have  acted  intelligently  in  the  premises,  the  appellant 
should,  and  doubtless  would,  have  prepared  and  inclosed 
with  the  letter  of  inquiry  a  regular  survey  of  the  property 
upon  which  the  insurance  was  desired.  But  nothing  of  this 
kind  was  done.  On  the  contrary,  the  terms  of  the  insur- 
ance  were  all  settled,  and  sent  with  the  application,  substan- 
tially in  the  same  manner  it  is  usually  done  in  other  cases 
where  the  party  making  out  and  forwarding  the  application 
is  confessedly  acting  for  the  company.  And  not  only  so, 
upon  the  application  being  thus  made  out  and  forwarded, 
the  company,  without  any  such  survey  or  other  information, 
so  far  as  the  evidence  shows,  to  enable  it  to  determine  the 
extent  of  the  hazard  in  accepting  the  terms  proposed,  quietly 
made  out  the  policy,  inclosed  it  in  an  envelope,  and  addressed 
and  mailed  the  same  to  appellant  at  Chicago,  without  any 
accompanying  letter,  note  or  direction,  or  a  single  word  of 
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explanation  or  comment.  Upon  the  hypothesis  appellant 
was  acting  as  the  agent  of  the  company  in  this  transaction, 
the  company's  conduct  is  rational  enough;  but  upon  the 
theory  he  was  acting  as  the  agent  of  the  assured  only,  its 
conduct  is  wholly  inexplicable,  on  business  principles. 

Again,  if  appellant  was  acting  as  a  mere  friend  of  Mrs. 
Wiggins,  and  not  as  the  agent  of  the  company,  in  taking  her 
application,  we  are  at  a  loss  to  see  how  he  could  consistently 
have  collected  $50  of  her  as  premium,  since  the  company 
was  only  entitled  to  $40,  upon  the  hypothesis  he  was  not 
acting  as  its  agent.  From  his  account  of  the  affair,  however, 
it  is  clear  enough  she  understood  she  was  paying  the  com- 
pany the  entire  sum  of  $50  as  premium.  Had  he  told  her 
the  company  would  only  be  entitled  to  $40  net,  but  that  he 
should  charge  her  $10  for  asking  the  company  if  it  would 
take  the  risk,  the  probability  is  she  would  have  declined  his 
Jfisrvices.  However  skillfully  disguised,  the  true  character  of 
the  transaction  seems  to  us  apparent.  The  $50  was  paid  by 
her  as  premium, — that  being  the  amount  she  proposed  to 
pay  in  her  application, — and  as  between  her  and  the  com- 
pany no  rebate  of  twenty  per  cent  was  intended  or  expected,- 
notwithstanding  the  provision  in  the  policy  to  that  effect. 
As  between  the  appellant  and  the  company  of  course  the 
rebate  was  allowed,  which  was  nothing  more  than  a  payment 
by  the  company  of  the  usual  fee  allowed  in  such  cases. 

When  we  examine  this  policy  in  the  light  of  the  facts  in 
this  case,  we  can  not  repel  the  conviction  that  the  provision 
in  it  just  referred  to,  providing  for  a  rebate  of  twenty  per 
Bent  of  the  premium,  and  also  the  provision  declaring  "that 
any  person,  other  than  the  assured,  who  may  have  procured 
this  insurance  to  be  taken  by  this  company,  shall  be  deemed 
to  be  the  agent  of  the  assured  named  in  this  policy,  and  not 
of  the  company,  under  any  circumstances  whatever,  or  in 
any  transaction  relating  to  this  insurance, "  were  inserted  in 
the  forms  of  the  company's  policies  for  the  express  purpose 
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of  enabling  the  company  and  its  agents  to  evade  the  above 
provisions  of  our  Insurance  act,  and  similar  acts  of  other 
States.  Yet  all  such  schemes,  however  cunningly  devised, 
must  necessarily  fail.  Courts  look  to  the  substance  of  a 
transaction,  rather  than  the  form,  and  will  not  permit  the 
legislative  will  to  be  defeated  by  the  most  ingenious  shifts 
and  devices.  If  one  engages  another  to  attend  to  his  busi- 
ness, and  the  latter  enters  upon  the  duties  assigned  to  him, 
he  thereby  becomes  the  other's  agent  as  to  everybody  else, 
notwithstanding  it  may  have  been  expressly  stipulated  be- 
tween the  parties  that  he  should  be  regarded  as  the  agent  of 
some  one  other  than  the  employer.  All  such  attempts  to 
change  or  control  the  law  of  the  land  by  stipulations  be- 
tween contracting  parties,  must  necessarily  prove  idle  and 
futile. 

The  question  here  is,  did  the  appellant,  within  the  meaning 
of  the  statute,  act  as  the  agent  of  the  company  ?  In  his 
letter  to  the  company  he  says,  if  it  accepts  the  risk,  "you 
can  either  send  policy  direct  to  her,  or  to  me,  and  I  will 
deliver  it  for  you,  and  see  that  the  premium  is  remitted  to 
you."  The  policy  was  sent  by  the  company  to  the  appellant, 
and  he  delivered  it  to  her.  His  express  undertaking  with  the 
company,  if  sent  to  him,  was  to  deliver  it  to  her  for  the  com- 
pany, and  he  did  so  deliver.  So  far,  then,  as  the  delivery  of 
the  policy  is  concerned,  it  is  manifest  he  was  acting  for  the 
company ;  and  so  with  respect  to  the  receiving  the  premium 
from  the  assured,  and  transmitting  it,  less  his  fees,  to  the 
company.  By  sending  the  policy  to  him,  the  company  im- 
pliedly authorized  him  to  collect  the  premium  from  the 
assured  and  remit  the  same  to  the  company,  for  that  was 
just  what  he  proposed  to  do  if  the  policy  was  sent  to  him  for 
delivery,  as  it  subsequently  was ;  and  if  he  was  authorized 
to  receive  the  premium,  of  course  the  assured  was  warranted 
in  paying  it  over  to  him.  Now,  suppose  appellant,  after 
receiving  the  premium,  instead  of  sending  it  to  the  company 
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had  converted  it  to  his  own  use,  would  the  assured  still  have 
been  liable  to  the  company  for  the  premium  ?  Surely  not. 
And  yet  such  would  unquestionably  be  the  result  if  appellant 
is  not  to  be  regarded  as  the  agent  of  the  company  for  the 
purpose  of  delivering  the  policy  and  receiving  and  transmit- 
ting the  premium.  Again,  could  the  assured,  after  having 
paid  over  the  premium,  and  before  it  had  been  transmitted 
to  the  company,  have  compelled  appellant  to  return  it  to 
her  ?  Certainly  not.  And  yet  she  undoubtedly  could  if  the 
money,  when  thus  paid  over  and  before  transmission  to 
the  company,  was  in  his  hands  as  her  agent,  and  not  the 
company's. 

In  any  view  we  take  of  this  case,  we  have  no  hesitancy  in 
holding  the  appellant  was  acting  as  agent  of  the  company  in 
the  transaction.  The  appellant,  although  he  had  an  oppor- 
tunity of  doing  so,  did  not,  anywhere  in  his  testimony,  either 
directly  or  by  implication,  deny  his  agency. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craig:  This  being  a  penal  action,  I  do  not 
think  the  testimony  sufficient  to  show  that  the  defendant 
was  the  agent  of  the  insurance  company,  or  that  he  aided 
the  company  in  making  the  insurance  in  violation  of  the 
statute.  If  he  was  not  the  agent,  and  did  not  aid  the  in- 
surance company  in  violation  of  the  statute,  which  I  am 
satisfied  the  evidence  fails  to  establish,  the  judgment  ought 
to  be  reversed. 
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George  Goldgart 
The  People  ex  rel.  Joseph  Goar,  Collector. 

Filed  at  Springfield  March  29,  1883. 

1.  Taxation — credits  liable  thereto.  "Under  the  statute,  "credits"  are 
required  to  be  taxed,  and  the  statute  is  not  subject  to  any  constitutional 
objection,  even  if  the  property  for  which  the  credit  was  given  is  also  taxable. 
They,  like  other  personal  property,  are  required  to  be  listed  by  the  owner,  if 
a  resident  of  the  State,  or  if  it  be  controlled  by  an  agent,  then  by  the  agent. 

2.  Same — situs  of  credits.  If  the  owner  of  credits  resides  in  the  State, 
there  is  jurisdiction  over  his  person  and  over  his  credits,  which  in  the  law, 
in  the  absence  of  anything  showing  they  have  a  situs  elsewhere,  accompany 
him.  If  he  is  absent  from  the  State,  but  the  credits  are  in  fact  here,  in  the 
hands  of  an  agent,  for  renewal  or  collection,  with  the  view  of  reloaning  the 
money  by  the  agent  as  a  permanent  business,  they  have  a  situs  here  for 
the  purpose  of  taxation. 

3.  A  non-resident  creditor  having  debts  due  him  from  residents  of  the 
State,  not  put  into  the  hands  of  an  agent  here,  is  not  liable  to  taxation  in 
this  State.  Such  credits  follow  his  person,  leaving  nothing  here  to  which 
jurisdiction  can  attach,  it  being  the  credits,  not  the  debts,  which  are  taxable. 

Appeal  from  the  County  Court  of  Coles  county ;  the  Hon. 
J.  E.  Cunningham,  Judge,  presiding. 

Mr.  Charles  Bennett,  for  the  appellant : 

At  common  law  the  situs  of  personal  property  is  the  resi- 
dence of  the  owner, — his  movable  property,  in  contempla- 
tion of  law,  accompanying  him  wherever  he  goes.  Cooley  on 
Taxation,  269,  270. 

A  personal  tax  can  not  be  assessed  against  a  non-resident, 
neither  can  the  property  of  a  non-resident  be  taxed,  unless  it 
has  an  actual  situs  within  the  State,  so  as  to  be  under  the 
protection  of  its  laws.     Cooley  on  Taxation,  14-1 G. 

To  tax,  in  one  State,  contracts  owned  in  another,  is  held  to 
impair  their  obligation,  and  inadmissible,  even  though  they 
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are  made  payable  in  the  State  imposing  the  tax,  and  secured 
by  mortgage  there.   ,  Cooley  on  Taxation,  65. 

Mr.  James  McCartney,  Attorney  General,  for  the  appellee : 

We  insist,  first,  that  being  in  this  State  for  the  conduct  of 
his  business,  appellant  was  a  resident  of  the  State  for  the 
purposes  of  taxation,  within  the  meaning  of  the  statute  relat- 
ing to  the  revenue ;  and  second,  that  the  money  loaned  in 
this  State  is  taxable  as  personal  property  in  the  State,  regard- 
less of  the  residence  of  the  creditor. 

The  first  proposition  is  sustained  by  Board  of  Supervisors 
v.  Davenport,  40  111.  197,  where  the  question  of  residence  for 
the  purpose  of  taxation  is  very  fully  discussed.  Secondly, 
taxes  are  a  compensation  for  the  protection  furnished,  either 
to  the  life  or  property,  and  the  State  which  furnishes  protec- 
tion to  either  may  collect  the  tax.  Section  1  of  the  Eevenue 
act,  clause  1,  declares  that  "all  real  and  personal  property 
in  this  State"  shall  be  taxed.  This  includes  all  property, 
moneys  and  credits  in  the  State,  without  reference  to,  the 
residence  of  the  owner.  Section  7  designates  where  the  prop- 
erty shall  be  listed, — namely,  where  the  owner  resides, — 
and  "if  there  be  no  principal  office  or  place  of  business  in 
this  State,  then  at  the  place  in  this  State  where  any  such 
corporation  or  person  transacts  business."  Appellant  trans- 
acted his  business  at  Mattoon,  in  Coles  county,  and  was  not 
resident  elsewhere  in  the  State,  and  was  properly  taxable 
in  Mattoon. 

The  word  "property"  includes  credits  and  choses  in  action. 
It  is  properly  used  to  denote  "intangible  rights,  of  value." 
Trustees  v.  McConnel,  12  111.  138;  People  v.  Rhodes,  15  id. 
304 ;  People  v.  Worthington,  21  id.  172. 

The  situs  of  personal  property  is  not  uniformly  that  of  its 
owner.  When  the  property  is  permanently  located  at  a  par- 
ticular place,  it  is  subject  to  taxation  there,  whether  that 
be  the  domicile  of  the  owner  or  not.     Irvin  v.  New  Orleans, 
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St.  Louis  and  Chicago  B.  R.  Co.  94  111.  105.  See,  also,  Mills 
v.  Thornton,  20  id.  300  ;  First  National  Bank  v.  Smith,  65  id. 
44;  Munson  v.  Crawford,  id.  185. 

The  rule  that  the  situs  of  personal  property  is  that  of  the 
owner,  is  one  of  convenience  only,  and  may  be  changed  by 
statute  for  the  purposes  of  taxation.  First  National  Bank 
v.  Smith,  65  111.  44;  Munson  v.  Crawford,  id.  185;  Danville 
Banking  and  Trust  Co.  v.  Parks,  88  id.  170. 

A  city  charter  granting  power  to  tax  all  personal  property 
within  its  limits,  includes  power  to  tax  personal  property 
actually  located  within  the  city,  but  owned  by  a  non-resident. 
Dunleith  v.  People,  53  111.  45. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Coles  county,  against  certain  real  estate  of  the  appellant,  for 
alleged  delinquent  taxes  for  the  year  1881.  Appellant  ap- 
peared and  filed  an  objection,  in  writing,  against  the  appli- 
cation for  judgment,  in  substance  that  he  had  paid  all  taxes 
assessed  against  the  real  estate,  and  that  the  personal  tax, 
on  account  of  which,  alone,  judgment  was  sought,  was  illegal 
and  void,  because  appellant  was  not  a  resident  of  the  county, 
and  had  no  personal  property  therein,  so  as  to  be  liable  to 
be  taxed  therein  upon  personal  property  for  the  year  1881. 
It  was  agreed  upon  the  trial  that  all  taxes  against  the  real 
estate  had  been  paid,  and  that  the  tax  in  controversy  was 
solely  that  assessed  for  the  year  1881  on  moneys  loaned  by 
appellant  in  Coles  county,  and  secured  by  mortgage  on  real 
estate  therein.  Evidence  was  introduced  showing  that  appel- 
lant permanently  removed  from  Coles  county  and  this  State 
on  the  31st  of  March,  1881,  with  the  intention  of  becoming 
a  resident  of  the  city  of  New  York,  since  which  time  he  ha? 
not  resided  in  Coles  county  or  this  State ;  that  when  he  so 
removed  he  took  with  him  all  his  accounts,  notes,  etc. ;  that 
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he  has,  since  that  time,  had  no  agent  in  Coles  county  to  look 
after  and  collect  his  loans ;  that  he  has,  himself,  only  been 
there  once  since  that  time  before  he  came  to  defend  this  suit, 
which  was  in  September,  1881 ;  that  he  then  came  for  the 
purpose  of  having  a  plate  glass  front  put  in  his  business 
block,  and  not  to  collect  interest  or  loan  money,  and  intended 
to  stay  only  about  four  weeks,  but  owing  to  delays  in  receiv- 
ing the  glass  he  remained  about  ten  weeks ;  that  during  the 
time  of  such  stay  he  made  new  loans  to  the  amount  of  $4500, 
made  two  renewals  of  old  loans,  (one  for  $1700. and  the  other 
for  $800,)  and  collected  some  $200  or  $300  of  interest  upon 
loans ;  that  he  has  had  no  office  or  regular  place  of  business 
in  Coles  county  since  his  removal  therefrom,  and  that  usually, 
when  interest  has  been  due  him,  parties  have  remitted  it  to 
him  at  New  York.  The  court  overruled  the  objection,  and 
gave  judgment  that  the  real  estate  be  sold  for  the  payment 
of  the  tax. 

The  only  question  to  be  determined  is,  whether,  under  the 
circumstances  in  proof,  the  loans  were  properly  taxable  in 
Coles  county.  Our  statute  requires  "credits"  to  be  assessed 
for  taxation,  (Eev.  Stat.  1874,  chap.  120,)  and  this  court  has 
held  there  is  no  constitutional  objection  to  such  taxation, 
even  where  the  property  for  which  the  credit  was  given  is 
also  taxable.  (The  People  v.  Worthington,  21  111.  171.)  The 
statute  requires  the  "credit,"  as  well  as  other  personal  prop- 
erty, to  be  listed  by  the  owner,  if  a  resident  of  the  State,  or 
if  it  be  controlled  by  an  agent,  then  by  the  agent.  (Eev. 
Stat.  1874,  sec.  6,  ubi  supra.)  If  the  owner  be  resident  in 
the  State  there  is  jurisdiction  over  his  person,  and  over  his 
credits  also,  which,  in  legal  contemplation,  in  the  absence  of 
anything  showing  they  have  a  situs  elsewhere,  accompany 
him.  If  the  owner  is  absent,  but  the  credits  are  in  fact  here, 
in  the  hands  of  an  agent,  for  renewal  or  collection,  with  the 
view  of  reloaning  the  money  by  the  agent  as  a  permanent 
business,  they  have  a  situs  here  for  the  purpose  of  taxation, 
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and  there  is  jurisdiction  over  the  thing.     Burroughs  on  Tax- 
ation, 44,  et  seq. 

But  it  is  to  be  borne  in  mind  it  is  "credits, "  and  not  "debts, " 
that  is  the  subject  of  taxation.  The  debtor  can  not  be  taxed, 
and  is  not  assumed  to  be  by  the  statute,  on  what  he  owes. 
The  only  property  in  case  of  indebtedness  is  in  the  credit, — 
the  ownership  of  the  amount  due,  or,  rather,  of  the  right  to 
have  that  amount  paid, — and  this  belongs  to  and  goes  with 
the  person  of  the  creditor,  unless  he  voluntarily  assigns  and 
transfers  it  to  another,  or  places  it  in  the  hands  of  an  agent! 
And  so  in  the  case  of  the  non-resident  creditor  not  having 
parted  with  his  credit,  there  is  nothing  here  to  tax, — nothing 
here  to  which  jurisdiction  can  attach.  This  is  well  settled 
by  adjudicated  cases.  (See  Tappan  v.  Merchants'  Nat.  Bank, 
19  Wall.  499 ;  State  Tax  on  Foreign  held  Bonds,  15  id.  317 ; 
Hoyt  v.  Commissioner  of  Taxes,  23  N.  Y.  240.)  And  this 
must  be  peculiarly  so  in  the  case  of  negotiable  instruments. 
They  are  the  subject  of  larceny,  and  their  indorsement  trans- 
fers the  "credits"  of  which  they  are  evidence.  They  are 
regarded  as  property,  and  of  course  this  must  be  property 
having  its  situs  where  they  are  lawfully  held.  (The  People  v. 
Trustees  of  Ogdensburg,  48  N.  Y.  390.)  And  it  is  accordingly 
said  by  Cooley,  in  his  work  on  Taxation,  page  15,  et  seq.: 
"But  debts  owing  to  foreign  creditors,  by  either  corporations 
or  individuals,  are  not  the  subject  of  taxation.  The  creditor 
can  not  be  taxed,  because  he  is  not  within  the  jurisdiction, 
and  the  debts  can  not  be  taxed  in  the  debtor's  hands  through 
any  fiction  of  the  law  which  is  to  treat  them  as  being,  for 
this  purpose,  the  property  of  the  debtor.  They  are  not  prop- 
erty of  the  debtors  in  any  sense, — they  are  the  obligations  of 
the  debtors,  and  only  possess  value  in  the  hands  of  the  cred- 
itors. With  them  they  are  property,  but  to  call  them  prop- 
erty in  the  hands  of  the  debtors  is  simply  to  misuse  terms. " 
See,  also,  ibid,  post,  270. 
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The  present  case  does  not  fall  within  the  principle  of  Board 
of  Supervisors  et  al.  v.  Davenport,  40  111.  197.  In  that  case 
it  was  held  that  Davenport  had  a  residence,  within  the  mean- 
ing of  the  Eevenue  law,  at  Pekin,  where  he  was  taxed.  At 
page  208,  the  court,  in  summing  up,  say :  "Here  the  domi- 
cile or  home  of  the  defendant  was  at  Bath,  in  the  State  of 
New  York,  and  his  business  residence  at  Pekin.  While  there 
attending  to  it  he  could  not  be  considered  as  residing  &t  Bath, 
in  New  York.  In  conformity  with  the  definition  given  of  the 
term  'residence,'  that  of  the  defendant  is  established.  Here 
was  a  settled,  fixed  abode  at  Pekin, — an  intention  to  remain 
there  permanently,  at  least  for  a  time,  for  business  purposes. 
When  at  Bath  he  resided  there  for  a  time,  and  so  at  Pekin, 
when  he  was  assessed.  His  residence  there  was  just  as  cer- 
tain during  the  business  season  as  it  was  in  Bath,  to  which 
place  he  repaired  on  the  approach  of  the  hot  and  sickly 
season."  That  case  was  simply  one  of  two  different  resi- 
dences, alternating  regularly,  and  not  as  is  the  present  one, 
wherein  the  residence  is  abroad,  and  a  single  visit  here,  for 
a  temporary  purpose,  alone,  is  proved.  Had  it  been  shown 
appellant  regularly  spent  a  portion  of  each  year  in  Coles 
county,  the  cases  would  be  analogous.  But  it  is  not  claimed 
such  a  conclusion  is  warranted  by  the  evidence.  We  do  not 
think  the  proof  showed,  either,  that  appellant  was  a  resident 
of  Coles  county  after  the  1st  of  May,  1881, — the  date  at 
which  personal  property  was  liable  to  be  assessed  for  taxation 
for  that  year, — or  that  his  credits  had  a  situs  there  after  that 
date. 

The  judgment  is  reversed  and  the  cause  remanded. 

Jvdams.nt  reversed* 
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William  L.  McCann 

v. 

Prudence  Atherton  et  al. 

Filed  at  Springfield  March  29,  1883. 

1.  Witness — competency  of  one  in  interest  against  one  defending  as 
heir.  Where  a  person,  long  after  the  execution  and  delivery  of  a  deed  for 
land,  makes  a  second  conveyance  of  the  same  premises  to  another,  who  files 
a  bill  against  the  heirs  of  the  prior  grantee  to  have  the  first  deed  set  aside, 
on  the  ground  it  was  delivered  on  conditions  which  were  never  performed, 
and  the  bill  is  brought  for  the  mutual  benefit  of  the  second  grantee  and  the 
grantor,  the  latter  is  not  a  competent  witness  for  the  complainant  against  the 
heirs  of  the  prior  grantee,  to  prove  the  grounds  on  which  the  first  deed  is 
sought  to  be  avoided. 

2.  Estoppel — statements  to  strangers — as  affecting  right  to  assert  title. 
Casual  statements  made  by  a  grantee  of  land  long  after  his  deed  has  been 
recorded,  concerning  the  transaction,  to  persons  having  no  interest  in  the 
land,  can  not  operate  by  way  of  estoppel  to  prevent  the  assertion  of  the  truth 
thereafter  by  him,  or  by  his  heirs  after  his  death. 

3.  Deliveky  of  deed — delivery  to  grantee  as  an  escrow.  A  deed  or 
other  sealed  instrument  can  not  be  delivered  to  the  grantee  or  obligee  as  an 
escrow,  to  take  effect  upon  a  condition  not  appearing  on  its  face.  In  order 
to  operate  as  an  escrow  the  delivery  must  be  made  to  a  stranger,  otherwise 
the  deed  or  other  instrument  will  become  absolute  at  law. 

4.  Same — presumption  of  delivery  from  possession  of  the  deed  by  the 
grantee.  Where  a  deed  duly  executed  is  found  in  the  hands  of  the  grantee, 
there  is  a  strong  implication  that  it  has  been  delivered,  and  only  clear  and 
convincing  evidence  can  overcome  the  presumption. 

5.  Where  a  deed  was  duly  executed  and  acknowledged  in  June,  1867,  and 
recorded  in  a  few  days  thereafter,  on  bill  filed  to  annul  and  cancel  the  same, 
in  1882,  all  the  parties  having  resided  in  the  same  county  where  the  land  is 
situated  during  the  intervening  time,  the  court  will  not  set  aside  such  deed 
except  for  the  clearest  and  most  satisfactory  reasons.  In  such  case  casual 
statements  made  by  the  grantee  to  strangers  to  the  title,  and  to  persons  hav- 
ing no  interest  in  the  land  conveyed,  are  insufficient  to  warrant  a  decree 
annulling  the  deed. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
Owen  T.  Reeves,  Judge,  presiding. 
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Mr.  Ira  J.  Bloomfield,  for  the  appellant : 

The  defendant  Amos  Eutledge  was  a  competent  witness 
in  behalf  of  the  complainant,  the  adverse  party,  when  called 
by  him.  Rami  et  al.  v.  Rann,  95  111.  433 ;  Caprez  v.  Trover, 
DG  id.  456. 

All  parties  are  competent  witnesses  in  partition  proceed- 
ings, because  it  is  immaterial  whether  they  derive  title 
through  purchase  or  descent.  Pigg  v.  Carroll,  89  111.  205  ; 
Mueller  v.  Rebhan,  94  id.  142 ;  Kershaw  v.  Kershaw,  102  id. 
307. 

The  circuit  court  erred  in  excluding  the  evidence  of  the 
defendant  Amos  Eutledge,  for,  considering  it  and  giving  it 
proper  weight,  the  decree  must  have  been  for  complainant. 

The  deed  of  Amos  Eutledge  only  being  given  to  Dickerson 
to  get  his  wife's  signature,  did  not  become  operative.  Placing 
it  in  the  hands  of  the  grantee  for  that  purpose  only,  did  not 
constitute  a  delivery  of  the  deed.  2  Washburn  on  Eeal  Prop. 
612,  sec.  47;  Fraser  v.  Davis,  2  S.  C.  56. 

Mr.  E.  M.  Prince,  Mr.  A.  G.  Karr,  and  Messrs.  Eowell 
&  Hamilton,  for  the  appellees : 

The  recording  of  a  deed  affords  prima  facie  evidence  of 
its  delivery.  Himes  v.  Keighblinger,  14  111.  469 ;  Warren  v. 
Town  of  Jacksonville,  15  id.  236. 

Where  a  deed  duly  executed  is  found  in  the  hands  of 
the  grantee,  there  is  a  strong  implication  that  it  has  been 
delivered,  and  only  clear  and  convincing  evidence  can  over- 
come the  presumption.  The  unsupported  evidence  of  the 
grantor,  some  fifteen  or  twenty  years  after  the  date  of  the 
deed,  can  not  be  received  to  rebut  such  presumption.  Tuni- 
son  v.  Chamblin,  88  111.  379 ;  Reed  v.  Douthitt,  62  id.  348. 

A  person  who  is  a  necessary  party  to  a  bill,  and  who,  if  a 
party,  would  not  be  competent  to  testify  as  against  parties 
defending  as  heirs,  falls  within  the  meaning  of  the  statute, 
and  will  be  treated  as  incompetent  the  same  as  if  he  were  a 
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party  to  the  suit.  While  both  parties  to  a  transaction  are 
living  they  are  upon  a  perfect  equality,  and  can  each  testify. 
When  one  is  dead  the  other  is  not  permitted  to  give  evidence, 
and  thus  take  advantage  of  the  heirs  of  the  deceased,  who 
are  wholly  ignorant  of  the  facts.  Alexander  v.  Hoffman,  70 
111.  115;  Pyle  v.  Oustatt,  92  id.  215;  Mahoney  v.  Mahoney, 
65  id.  406;  Merrill  v.  Atkins,  59  id.  20;  Ruckman  v.  Alwood, 
71  id.  155;  Fisher  v.  Fisher,  54  id.  235;  Kev.  Stat.  sec.  2, 
chap.  51,  "Evidence  and  Deposition."  See,  also,  sec.  7  of 
the  same  chapter. 

That  the  deed  should  operate  as  an  escrow,  it  is  necessary 
that  the  delivery  should  be  made  to  a  stranger,  and  not  to 
the  grantee.  Dawson  v.  Hall,  2  Mich.  (Gibbs,)  392 ;  Ward 
v.  Winslow,  4  Pick.  519 ;  Arnold  v.  Patrick,  6  Paige  Ch.  310 ; 
Worrall  v.  Munn,  1  Seld.  (N.  Y.)  238;  Jordan  v.  Pollock,  14 
Ga.  155;  Duncan  v.  Pope,  4:7  id.  445. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

Originally  the  bill  in  this  case  was  brought  by  William  L. 
McCann,  against  Prudence  Atherton,  who  had  a  life  estate 
in  the  premises  in  question,  to  prevent  waste.  After  the 
death  of  the  life  tenant  a  supplemental  bill  was  filed,  to 
which  other  persons  were  made  parties,  praying  for  a  parti- 
tion of  the  property.  Before  a  hearing  of  the  case  was  had, 
a  second  supplemental  bill  was  filed  by  complainant,  the 
object  of  which  was  to  set  aside  a  deed  made  by  Amos  Eut- 
ledge  to  E.  F.  Dickerson,  since  deceased,  for  two-sevenths 
of  the  land  involved,  on  the  ground  the  deed  had  not  been 
delivered  to  the  grantee,  except  upon  conditions  that  had 
not  been  performed.  On  the  hearing  of  the  case  a  decree  for 
partition  was  rendered  on  the  first  supplemental  bill, — the 
court  finding  the  interests  of  the  parties  to  be  as  therein 
stated, — and  dismissed  the  second  supplemental  bill,  so  far 
as  complainant  claimed  any  interest  in  the  premises  under 
the  deed  from  Amos  Eutledge  and  wife  to  such  lands,  as 

3—106  ItxL. 


3±  McCann  v.  Atherton  et  al.  [March 

Opinion  of  the  Court. 

against  the  heirs  of  E.  F.  Dickerson,  under  a  former  deed 
from  Amos  Kutledge  alone.  It  is  the  decision  of  the  court 
dismissing  the  second  supplemental  bill  of  which  complaint 
is  made. 

Complainant,  to  maintain  his  bill  in  that  regard,  offered 
Amos  Kutledge,  his  grantor,  to  prove  the  deed  previously 
made  by  him  to  Dickerson  was  not  delivered  to  the  grantee 
except  on  conditions  that  had  not  been  performed,  and  hence 
the  deed  was  not  valid;  but  the  court,  on  objection  being 
made,  held  the  witness  was  incompetent,  and  therefore  ex- 
cluded his  testimony.  That  decision  is  assigned  for  error. 
It  will  be  seen  the  witness  was  directly  interested  in  the 
event  of  the  suit.  His  deed  was  made  to  complainant  with 
a  view  to  enable  him  to  maintain  the  suit  for  their  mutual 
benefit.  Should  complainant  succeed  in  setting  aside  the 
deed  made  by  witness  to  Dickerson,  the  witness  would  him- 
self, in  that  event,  be  entitled  to  an  interest  in  the  land 
recovered  from  the  heirs  of  Dickerson.  So  manifest  is  the 
interest  of  the  witness  in  the  result  of  the  suit,  it  can  not 
reasonably  be  a  matter  of  dispute.  The  statute  in  regard  to 
the  competency  of  witnesses  in  civil  suits  provides,  in  unam- 
biguous terms,  that  "no  person  directly  interested  in  the 
event  thereof  shall  be  allowed  to  testify  therein  of  his  own 
motion  or  in  his  own  behalf,  by  virtue  of  *  *  *  the 
statute,  when  any  adverse  party  sues  or  defends  *  *  * 
as  heir  of  any  deceased  person."  That  is  precisely  the  case 
here.  The  defendants  claiming  the  land  under  the  deed 
from  the  witness  are  the  minor  heirs  of  the  deceased  grantee, 
and  defend  in  the  capacity  of  heirs  of  a  deceased  person. 
Adverse  to  the  claim  of  the  witness  are  the  interests  of  the 
heirs  of  Dickerson.  Although  the  witness  was  called  by  com- 
plainant, still  if  his  testimony  should  be  allowed  it  would 
be  in  support  of  his  direct  interest  in  the  property,  and 
against  the  interest  of  the  other  defendants,  who  defend  as 
heirs   of  his  grantee.     This   is   not   permissible,  under  the 


1883.]  McCann  v.  Atherton  et  al.  35 


Opinion  of  the  Court. 


statute,  and  is  so  plain  a  proposition  it  needs  the  citation  of 
no  authorities  in  its  support. 

The  deed  made  by  Amos  Eutledge  to  E.  F.  Dickerson 
bears  date  June  8,  1867,  was  regularly  acknowledged  on  that 
day,  and  was  recorded  in  the  proper  office  in  the  county  where 
the  lands  are  situated,  on  the  14th  day  of  the  same  month. 
At  that  time  it  appears  the  grantor  and  his  wife  lived  apart, 
and  it  is  claimed  it  was  agreed  the  deed  was  not  to  take  effect 
unless  it  should  first  be  signed  by  the  wife  of  the  grantor; 
that  if  it  was  not  so  signed  the  grantee  was  to  return  it  to  the 
grantor,  and  unless  so  signed  the  grantee  was  under  no  obli- 
gation to  pay  the  price  agreed  upon  as  the  purchase  money. 
The  rule  of  law  on  this  subject  is,  that' a  deed,  or  any  other 
sealed  instrument,  can  not  be  delivered  to  the  grantee  or 
obligee  himself  as  an  escrow,  to  take  effect  upon  a  condition 
not  appearing  on  the  face  of  such  deed  or  other  instrument. 
The  delivery  must  be  made  to  a  stranger,  otherwise  the  deed 
or  other  instrument  becomes  absolute  at  law.  Arnold  v. 
Patrick,  6  Paige  Ch.  310;  Fairbanks  v.  Metcalf,  8  Mass.  230. 

But  excluding,  as  must  be  done,  the  testimony  of  Amos 
Eutledge,  there  is  no  satisfactory  evidence  in  the  record  that 
the  deed  to  Dickerson  was  delivered  upon  any  conditions 
whatever.  That  which  does  appear  consists  mostly  of  casual 
statements  made  by  Dickerson  to  persons  having  no  interest 
in  the  land,  and  could  not  therefore  operate  by  way  of  estop- 
pel to  prevent  the  assertion  of  the  truth  thereafter  by  him- 
self, if  living,  or  by  his  heirs  since  his  death.  At  most  they 
are  incomplete  statements  concerning  the  transaction,  and 
were  made  long  after  the  deed  had  been  recorded.  On  this 
subject  this  court  has  said,  in  Tnnison  v.  Chamblin,  88  111. 
379 :  "Where  a  deed  duly  executed  is  found  in  the  hands  of 
the  grantee,  there  is  a  strong  implication  that  it  has  been 
delivered,  and  only  clear  and  convincing  evidence  can  over- 
come the  presumption."  No  such  evidence  is  found  in  this 
record.     An  additional  consideration  is,  the  deed  in  this  case 
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was  made  and  delivered  by  the  grantor  to  the  grantee  in 
June,  1867,  and  it  was  not  until  March,  1882,  that  the  sup- 
plemental bill  in  this  case  was  filed  to  set  aside  the  deed  for 
the  causes  it  is  now  insisted  render  it  inoperative.  Surely, 
after  the  lapse  of  so  many  years,  a  deed  absolute  in  form, 
and  duly  acknowledged  and  recorded  in  the  county  where  the 
land  is  situated  and  where  all  the  parties  reside,  will  not  be 
set  aside  and  annulled  except  for  the  clearest  and  most  satis- 
factory reasons.  Casual  statements  made  by  the  grantor  to 
strangers  to  the  title,  and  to  persons  having  no  interest  in 
the  land  conveyed,  are  insufficient  to  warrant  a  decree  annul- 
ling the  deed. 

As  respects  the  irregularities  it  is  insisted  there  is  in  the 
decree  as  to  dower,  it  is  a  sufficient  answer  that  if  any  in 
fact  exist,  complainant  is  not  injuriously  affected  thereby, 
and  he  has  no  just  cause  for  complaint  on  that  score.  It 
will  not  therefore  be  necessary  to  remark  on  this  branch  of 
the  case. 

The  decree  of  the  circuit  court  must  be  affirmed,  which  is 

done. 

Decree  affirmed. 


Wilson  Thomas 

v. 

Genevive  Mueller  et  al. 

Filed  at  Springfield  March  29,  1883. 

1.  Husband  and  wife — right  to  contract  with  each  other.  Under  the 
existing  legislation  all  restrictions  on  the  power  of  husband  and  wife  to  con- 
tract with  each  other,  except  as  to  compensation  for  services,  are  removed, 
and  they  are  enabled  to  sue  each  other  on  all  contracts  except  for  such 
services. 

2.  Same — contract  between  husband  and  wife  made  prior  to  July  1, 
1874 — ratification.     Where  a  husband,  prior  to  July  1,  1874,  when  the  law 
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did  not  recognize  contracts  between  husband  and  wife,  made  a  note  payable 
to  his  wife,  with  personal  security,  it  was  held,  that  he  might,  subsequent  to 
that  date,  when  the  statute  permitted  contracts  between  husband  and  wife, 
ratify  and  adopt  the  same,  so  as  to  make  it  binding  on  him  to  the  same 
extent  as  if  he  had  made  a  new  note  in  lieu  of  the  prior  one,  when  the  same 
is  not  shown  to  have  been  made  to  defraud  his  creditors. 

3.  Same — confession  of  judgment  as  between  husband  and  wife — con- 
sideration. The  indebtedness  of  a  husband  to  his  wife  by  note,  or  for 
money  or  property,  is  a  sufficient  consideration  to  support  a  judgment  against 
him  by  confession  in  favor  of  his  wife  as  against  his  other  creditors,  when 
not  impeached  for  fraud. 

4.  Judgment  by  confession— prima  facie  evidence  of  fairness — as 
between  husband  and  wife.  The  confession  of  a  judgment  by  a  husband  in 
favor  of  his  wife,  like  all  other  judgments,  is  prima  facie  evidence  of  its 
justice  and  fairness,  even  as  against  creditors  of  the  husband  making  no 
claim  that  the  debt  was  not  fairly  and  honestly  due. 

5.  Same — construction  of  power  to  confess — as  to  time  of  taking  judg- 
ment. Under  a  power  of  attorney  to  enter  a  defendant's  appearance,  in  term 
time  or  in  vacation,  "at  any  time  hereafter,"  and  file  a  cognovit,  and  confess 
judgment,  etc.,  a  judgment  may  be  confessed  on  the  same  day  the  power  of 
attorney  is  executed.  Such  a  power  is  distinguished  from  one  authorizing 
the  confession  of  judgment  at  any  time  after  the  day  of  its  execution,  where 
a  judgment  confessed  on  the  day  of  its  date  was  held  void. 

6.  Same— presumption  in  favor  of.  A  judgment  entered  by  confession 
before  the  clerk  of  the  court,  in  vacation,  will  be  presumed  to  be  regular 
unless  shown  not  to  be  so  by  the  files  in  the  case,  or  otherwise;  and  it 
devolves  on  the  party  seeking  to  have  the  same  set  aside  to  allege  and  prove 
facts  impeaching  its  validity. 

7.  Chancery — setting  aside  judgment  by  confession — not  upon  merely 
technical  grounds.  A  court  of  equity  will  not  set  aside  a  judgment  con- 
fessed by  a  husband  in  favor  of  his  wife,  at  the  suit  of  a  creditor  of  the 
former,  merely  because  of  some  legal  informality  or  technical  advantage.  It 
acts  on  broader  and  more  equitable  principles. 

8.  Release  of  one  of  several  obligors — who  may  avail  of  the  defence 
as  to  the  release  of  the  others.  If  one  maker  of  a  note  is  discharged  by  the 
release  of  the  other  maker,  the  former  alone  can  avail  of  such  defence.  Such 
a  defence,  like  the  pleas  of  infancy,  limitations,  and  the  like,  is  purely  per- 
sonal, and  the  fact  that  such  maker  is  released  by  operation  of  law  is  no  just 
ground  for  setting  aside  a  confession  of  judgment  by  him  for  the  amount  of 
the  note,  at  the  instance  of  another  one  of  his  creditors.  A  man  may  right- 
fully pay  or  secure  a  just  debt,  though  barred  by  statute,  or  discharged  by 
bankruptcy,  or  released  by  operation  of  law. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Sangamon  county;  the  Hon.  Charles  S*  Zane, 
Judge,  presiding. 

Messrs.  Kice  &  Crook,  for  the  plaintiff  in  error: 

At  the  time  the  note  in  this  case  was  given  (May  4,  1874,) 
there  was  no  law  authorizing  a  husband  to  execute  a  note  to 
his  wife,  and  no  suit  can  be  maintained  on  such  note,  for 
want  of  capacity  to  make  or  take.  Chestnut  v.  Chestnut,  77 
111.  350 ;  Hogan  v.  Hogan,  89  id.  427. 

There  being  no  law  authorizing  the  execution  and  accept- 
ance of  such  a  note,  it  was  absolutely  void.  Warner  v.  Hale 
et  al.  65  111.  395 ;  Baker  v.  Boggs,  63  id.  161. 

The  note,  if  void,  was  incapable  of  ratification,  but  nothing 
is  shown  to  warrant  the  conclusion  of  a  legal  ratification, 
independent  of  presumptions,  which,  of  course,  can  not  be 
indulged  in  a  vacation  proceeding.  Johnson  v.  Johnson,  72 
111.  489 ;  Roundy  v.  Hunt,  24  id.  598. 

The  confession  of  the  judgment  was  premature.  The 
power  authorized  the  confession  to  be  made  at  "any  tinie 
herea'fter."  This  did  not  authorize  the  confession  on  the 
same  day. 

That  an  act  or  thing  to  be  done  or  performed  hereafter, 
can  not  lawfully  be  done  on  the  day  of  the  date,  on  the  day 
of  the  event,  or  on  the  day  of  the  act,  see  Lester  v.  Garland, 
15  Ves.  248  ;  Bigeloiv  v.  Wilson,  1  Pick.  485  ;  Cornell  v.  Moid- 
ton,  3  Denio,  12 ;  Seekonk  v.  Rehoboth,  8  Cush.  371 ;  Warren 
v.  Slade,  23  Mich.  1;  Bemis  v.  Leonard,  118  Mass.  502; 
Waterman  v.  Hall,  28  111.  54;  White  v.  Jones,  38  id.  159; 
Protection  Life  Ins.  Co,  v.  Palmer,  Admr.  81  id.  88 ;  Eiving 
v.  Bailey,  4  Scam.  420. 

The  warrant  of  attorney  authorized  confession  of  judgment 
for  $19,700,  but  it  was  confessed  for  that  sum  and  costs,  the 
latter  being  in  excess  of  the  attorney's  authority.     For  these 
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reasons  the  judgment  should  be  set  aside.  Tucker  v.  Gill, 
61  111.  236;  Chase  v.  Dana,  44  id.  262;  Roundy  v.  Hunt,  24 
id.  598 ;  1  Tidd's  Practice,  552. 

If  the  note  was  the  basis  of  the  judgment,  then  in  order  to 
render  it  valid  the  note  must  have  been  a  legal  and  bona  fide 
demand.  But  the  payee  had,  before  that  time,  released  Ger- 
hard Mueller,  so  that  the  maker  was  discharged.  A  judg- 
ment confessed  upon  it  after  such  release  can  not  be  upheld. 
5  Bacon's  Abr.  702,  G ;  2  Bouvier,  sec.  3832  ;  Rice  v.  Webster 
et  al.  18  111.  331 ;  Benjamin  v.  McConnel,  4  Gilm.  536. 

Messrs.  Scholes  &  Mather,  for  the  defendants  in  error : 

It  is  not  pretended  that  the  note  in  question  was  not  given 
with  respect  to  the  separate  property  of  the  wife,  and  under 
the  decisions  under  the  acts  of  1861  and  1869  we  think  it  was 
competent  for  the  husband  to  execute  such  a  note  to  his  wife 
before  the  act  of  1874  took  effect.  But  were  the  law  other- 
wise, the  note  was  recognized  as  a  binding  obligation  between 
the  parties  subsequent  to  July  1,  1874.  Various  payments 
were  made,  and  the  husband  gave  the  power  to  confess  judg- 
ment on  it.  These  acts  constitute  a  legal  ratification.  Taylor 
v.  Boardman,  92  111.  566. 

It  is  urged  the  judgment  is  null  and  void  for  the  reason  it 
was  prematurely  entered.  In  the  cases  cited  the  attorney 
was  empowered  to  act  after  the  date  or  day  of  execution, 
while  here  the  power  was  well  exercised  at  any  time  after  the 
execution.     Warren  v.  Slade,  23  Mich.  1. 

In  answer  to  the  objection  that  the  judgment  was  confessed 
for  a  few  dollars  more  than  was  due  on  the  note,  we  cite 
Adam  v.  Arnold,  86  111.  185. 

The  warrant  of  attorney  expressly  waives  and  releases  all 
errors  in  entering  up  the  judgment.  Hall  v.  Hamilton,  74 
111.  437. 

The  release  of  a  co-obligor,  or  one  of  the  joint  makers  of  a 
note,  may,  under  certain  circumstances,  operate  as  a  release 
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of  all.     In  such  case  it  must  be  properly  pleaded.     It  is 
a  defence  purely  personal. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  from  the  record  that  on  the  4th  day  of  May, 
1874,  Henry  E.  Mueller  and  G.  A.  Mueller  executed  a  prom- 
issory note  to  Genevive  Mueller,  due  one  day  after  date,  for 
the  sum  of  $15,000,  bearing  interest  at  the  rate  of  ten  per 
cent.  The  bill  alleges  that  Mrs.  Mueller  claims  to  have  re- 
ceived the  interest  in  full  on  the  note  up  to  the  4th  of  May, 
1876,  and  that  she,  on  the  30th  day  of  April,  1877,  released 
in  writing  G.  A.  Mueller,  and  agreed  to  look  to  H.  E.  Mueller 
for  the  payment  of  the  note ;  that  H.  E.  and  Genevive  Mueller 
are  husband  and  wife,  and  were  when  these  transactions 
occurred;  that  Mrs.  Mueller  caused  a  declaration  on  the 
note  to  be  filed  in  the  office  of  the  clerk  of  the  circuit  court 
of  Sangamon  county,  on  the  10th  day  of  June,  1879 ;  that 
a  power  of  attorney  to  confess  a  judgment  was  executed  by 
H.  E.  Mueller,  and  proof  thereof  was  made,  and  they  were 
filed  and  a  judgment  was  confessed  on  the  19th  day  of  June, 
1879;  that  the  power  of  attorney  was  executed  to  William 
F.  Herndon,  and  empowered  him  to  confess  a  judgment  in 
the  case  for  $19,700;  that  he  filed  a  cognovit,  and  confessed 
a  judgment  for  that  sum  on  the  filing  of  the  power  of  attor- 
ney, proof  of  its  execution,  and  cognovit.  The  confession 
and  entry  of  the  judgment,  and  the  proof  of  the  execution 
of  the  power  and  cognovit,  bear  date  the  day  of  the  entry, 
but  the  power  of  attorney  bears  no  date.  An  execution  was 
issued,  but  immediately  returned  by  order  of  plaintiff,  with- 
out a  levy.  The  bill  also  alleges  that  complainant  obtained 
a  judgment  in  the  Sangamon  county  court,  against  Henry  E. 
and  Gerhard  A.  Mueller,  for  $305.86,  and  a  decree  in  the 
circuit  court  of  that  county,  upon  which  there  is  unpaid  the 
balance  of  $1261.20;  that  executions  were  issued  thereon. 
and   that   issued  upon  the  decree  had   been  levied  on  real 
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estate,  as  the  property  of  Henry  E.  Mueller.  The  bill  also 
avers  that  the  last  indorsement  of  the  payment  of  interest  on 
the  note  is  in  the  handwriting  of  the  payee  of  the  note,  who 
is  the  wife  of  Henry  E.  Mueller,  and  is  dated  the  27th  of 
July,  1876.  The  bill  prays  that  the  judgment  by  confession 
be  set  aside  and  removed,  as  an  obstruction  to  the  collection 
of  complainant's  debt,  inasmuch  as  the  defendants  in  this 
judgment  and  decree  are  insolvent.  Defendants  filed  a  de- 
murrer to  the  bill,  which  was  sustained,  and  the  bill  was 
dismissed  at  complainant's  costs.  He  thereupon  removed 
the  case  to  the  Appellate  Court  for  the  Third  District,  where, 
on  a  hearing,  the  decree  of  the  circuit  court  was  affirmed, 
and  the  record  is  brought  from  that  court  to  this  court  on 
error,  and  a  reversal  is  urged. 

It  is  urged  that  at  the  time  this  note  was  executed,  the  law 
then  in  force  did  not  authorize  a  husband  to  execute  to  his 
wife  a  note  upon  which  she  could  maintain  an  action  and 
recover  a  judgment;  that  the  note  in  this  case  for  that  rea- 
son is  void,  and  being  void,  the  judgment  by  confession  has 
no  basis  for  its  support  in  equity  as  against  creditors  of  the 
husband.  To  this  it  is  answered,  that  by  an  act  in  force 
July  1,  1874,  a  husband  was  fully  empowered  to  become 
indebted  to  his  wife,  and  she  authorized  to  sue  him  and  en- 
force the  debt ;  that  having  paid  interest  on  the  note,  and 
executed  the  power  of  attorney  to  confess  the  judgment  after 
that  date,  the  husband  ratified  the  note,  and  rendered  it  as 
binding  as  if  given  at  either  of  these  dates.  On  turning  to 
the  chapter  entitled  "Husband  and  Wife,"  we  find  the  legis- 
lature has  greatly  enlarged  the  powers  and  relations  of  hus- 
band and  wife.  As  to  the  management  and  control  of  her 
property  the  wife  is  almost  entirely  emancipated  from  all 
power  of  the  husband.  She  may  buy  and  sell  property,  and 
sue  and  be  sued  in  reference  to  it,  independent  of  his  control, 
and  the  8th  section  in  terms  limits  their  power  to  sue  each 
other  for  compensation  for  labor  performed  or  services  ren- 
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clered  for  the  other,  whether  in  the  management  of  properly 
or  otherwise.  From  this  it  is  manifest  that  the  legislature 
intended  to  remove  all  restrictions  on  their  power  to  contract 
with  each  other,  and  to  enable  them  to  sue  each  other  on 
such  contracts,  in  the  same  manner  as  if  they  were  not  mar- 
ried. This  being  so,  H.  E.  Mueller  had  the  legal  right  to 
ratify  the  execution  of  the  note,  or  to  have  given  a  new  note 
and  taken  up  the  old  one.  The  consideration  of  the  note  is 
not  questioned,  and  if  valid,  the  ratification  by  these  acts 
rendered  the  note  as  valid  as  a  new  one  would  have  been, 
executed  after  the  law  went  into  effect.  For  anything  alleged 
in  the  bill  we  fail  to  see  this  was  not  a  sufficient  ratification. 
It  is  not  attacked  for  fraud  or  want  of  consideration,  to 
hinder  or  delay  creditors. 

There  can  be  no  question  that  H.  E.  Mueller  had  ample 
power  to  confess  a  judgment  at  the  time  he  did  to  his  wife, 
and  that  she  could  avail  of  all  the  benefits  it  conferred ;  and 
had  there  been  no  note  under  which  to  confess  it,  there  seems 
to  be  no  question  that  it  would  have  been  valid  until  im- 
peached for  fraud, — as  valid  as  if  confessed  on  a  note  ad- 
mitted on  all  hands  to  be  perfectly  valid  and  binding.  If  he 
owed  her  for  money  or  property,  that  was  a  sufficient  con- 
sideration to  support  the  judgment,  and  on  an  attempt  to 
impeach  the  judgment,  the  true  question  should  be  whether 
it  was  confessed  without  sufficient  consideration  and  for 
fraudulent  purposes.  The  appeal  is  to  equity,  and  it  can 
not  interfere  to  defeat  a  just  claim  because  of  some  mere 
legal  informality  or  mere  technical  advantage  in  legal  pro- 
ceedings. It  acts  on  broader  and  more  just  and  equitable 
principles.  Here  there  is  no  claim  that  the  debt  is  not  fairly 
and  honestly  due  from  Henry  E.  Mueller,  nor  is  any  fraud 
of  any  kind  charged  or  insisted  upon.  The  confession  of 
this,  like  all  other  judgments,  is  prima  facie  evidence  of  its 
justice,  nor  is  that  denied  or  in  any  manner  questioned. 
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It  is  urged  that  the  judgment  was  confessed  prematurely, 
and  consequently  without  power,  and  the  judgment  is  void 
and  should  be  cancelled,  and  plaintiff  in  error  permitted  to 
satisfy  his  judgment  out  of  the  property  of  H.  E.  Mueller. 
The  power  of  attorney  is  not  dated,  but  the  proof  of  its  exe- 
cution bears  date  the  day  the  judgment  was  confessed.  The 
clerk  in  the  judgment  recites  that  the  declaration,  the  power 
of  attorney,  and  the  proof  of  its  execution,  were  filed  by  the 
plaintiff.  It  also  recites  the  appearance  of  Herndon,  the 
attorney,  the  filing  of  the  cognovit,  and  the  confession  of 
the  judgment  by  him  for  the  amount  specified  in  the  war- 
rant, and  the  release  of  errors,  and  the  judgment  is  rendered 
thereon. 

It  is  urged  that  the  attorney  had  no  power  to  confess  the 
judgment  on  the  day  of  its  execution,  because,  by  fair  con- 
struction of  the  language  of  the  power,  the  day  of  its  execu- 
tion must  be  excluded,  and  we  must  presume  that,  having  no 
date,  it  was  not  executed  before  the  day  it  was  filed.  Plaintiff 
in  error  has  undertaken  to  impeach  a  judgment  that  is  prima 
facie  fair  and  valid,  and  it  devolved  on  him  to  allege  and 
prove  facts  impeaching  its  validity.  He  does  not  aver  that 
the  power  of  attorney  was  executed  on  that  day,  nor  is 
there  anything  appearing  in  the  record  to  show  that  it  was. 
Although  the  confession  was  entered  under  the  statute  by 
the  clerk,  as  it  was  authorized  by  the  statute,  we  must  pre- 
sume it  is  regular,  unless  shown  not  to  be  by  the  files  in  the 
case,  or  otherwise.  The  papers  do  not  show,  nor  do  the 
allegations  in  the  bill,  that  it  was  executed  on  that  day. 
But  concede  it  was,  does  the  language  of  the  warrant  pre- 
clude the  confession  on  the  day  it  was  executed  ?  The  lan- 
guage is,  to  enter  the  appearance  of  Henry  E.  Mueller,  in 
term  time  or  in  vacation,  "at  any  time  hereafter,"  and  file  a 
cognovit,  and  confess  judgment,  etc.  The  obvious  meaning 
is,  at  any  time  after  the  warrant  was  executed.  It  was  con- 
fined to  no  day  or  time,  except  it  was  after  the  execution  of 
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the  warrant  of  attorney.  That,  by  its  terms,  was  the  only 
limitation  as  to  the  time  these  acts  should  be  performed. 
There  is  no  computation  of  time  involved.  The  only  question 
is,  when  was  the  attorney  in  fact  empowered  to  act  ?  And 
the  warrant  says,  at  any  time  after  it  is  executed.  This  is 
the  only  interpretation  the  language  will  bear.  The  cases, 
therefore,  which  refer  to  the  computation  of  time  have  no 
application  to  this  case. 

The  cases  of  Waterman  v.  Jones,  28  111.  54,  and  White  v. 
Jones,  38  id.  159,  are  unlike  this  case.  There  the  powers  of 
attorney  authorized  the  attorneys,  at  any  time  from  and  after 
the  day  of  their  execution,  to  confess  the  judgments.  There 
the  day  they  were  executed  was  excluded,  and  being  so  ex- 
cluded, the  judgments  entered  the  day  they  were  executed 
were  held  void,  for  the  want  of  power  to  confer  jurisdiction 
over  the  person  of  the  defendant,  and  to  confess  a  judgment ; 
but  here  there  is  no  exclusion  or  limitation  of  time  after  the 
execution  of  the  power  of  attorney.  No  case  is  referred  to 
where  the  facts  are  similar  to  this  case,  and  they  are  not 
applicable  as  authority.  We  must,  to  give  any  effect  to  such 
judgment  entered  in  vacation,  presume  that  the  warrant  of 
attorney  and  other  papers  were  filed  before  or  at  the  time  of 
the  confession  of  the  judgment,  where  they  bear  the  same 
date. 

It  is  urged  that  the  release  of  G.  A.  Mueller  operated  to 
release  Henry  E.  Mueller  from  all  obligation  to  pay  the  note. 
If  it  operated  as  a  release,  he  alone  can  avail  of  the  discharge. 
Such  a  defence,  like  the  pleas  of  infancy,  limitations,  and  the 
like,  is  purely  personal.  Nor  does  it  prohibit  an  honest  man 
from  paying  a  just  debt.  For  aught  that  appears,  this  debt 
that  H.  E.  Mueller  owes  to  his  wife  is  as  just  and  equitable 
as  is  the  debt  to  plaintiff  in  error,  and  if  so,  he  was  fully 
justified  in  paying  it,  or  enabling  his  wife  to  collect  it  by  con- 
fessing a  judgment.  There  is  no  law  that  prevents  a  man 
from  paying  a  just  debt  because  it  is  barred  by  statute,  or 
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discharged  by  bankruptcy,  or  released  by  operation  of  law, 
although  its  payment  may  operate  to  render  the  debtor  less 
able  to  pay  his  other  creditors.  The  law  does  not,  in  such 
cases,  take  charge  of  his  conscience,  and  prohibit  him  from 
acting  honestly.  It  only  gives  him  the  option  to  plead  such 
defences,  but  by  no  means  compels  him,  nor  has  the  law 
conferred  the  power  on  others  to  compel  him,  to  make  the 
defence,  or  authorized  them  to  interpose  and  make  it  for  him. 

There  are  some  minor  questions  raised,  but  in  the  view  we 
take  of  the  case  it  is  not  important  to  discuss  them. 

Perceiving  no  error  in  the  record,  the  decree  of  the  court 
below  is  affirmed. 

Decree  affirmed. 


Jairus  C.  Sheldon 

v. 

Charles  H.  Van  Vleck  et  al. 

Filed  at  Springfield  March  29,  1883. 

1.  Pleading  in  ejectment — what  special  pleas  allowed — evidence 
under  the  general  issue.  The  practice  in  ejectment  suits  in  this  State  does 
not  warrant  the  filing  of  any  special  pleas,  except  such  as  are  expressly 
enumerated  in  section  22  of  the  Ejectment  act.  Under  the  general  issue  the 
defendant  may  give  in  evidence  any  matter  that  may  tend  to  defeat  the 
plaintiff's  action,  except  as  is  provided  in  said  section  22.  If  any  special  plea 
is  filed  other  than  such  as  is  authorized,  the  court  should,  on  its  own  motion, 
strike  it  from  the  files. 

2.  Former  adjudication — in  ejectment — effect  of  a  new  trial.  Where 
the  plaintiff  in  ejectment,  after  judgment  against  him,  obtains  a  new  trial 
under  the  statute,  and  by  amendment  makes  a  new  party  defendant,  and 
before  a  second  trial  dismisses  his  suit,  the  former  judgment  is  no  bar  to  a 
second  action  brought  by  him  against  such  new  defendant.  The  effect  of 
the  new  trial  is  to  vacate  and  render  wholly  inoperative  the  prior  judgment, 
and  leave  the  parties  as  they  stood  before  the  trial,  except  that  the  plaintiff 
can  not  claim  a  second  new  trial  under  the  statute  in  the  same  suit. 
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Weit  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  J.  0.  Cunningham,  for  the  plaintiff  in  error. 

Mr.  Francis  M.  Wright,  for  the  defendants  in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Jairus  C.  Sheldon,  the  plaintiff:  in  error,  brought  to  the 
September  term,  1882,  of  the  Champaign  circuit  court,  an 
action  of  ejectment,  against  Charles  H.  and  Frank  Van  Vleck, 
defendants  in  error,  to  recover  certain  real  estate  situate  in 
said  county,  to  which  the  plaintiff  claimed  title  in  fee.  To 
the  declaration  the  defendants  filed  the  statutory  plea  of  not 
guilty,  and  also  a  special  plea  alleging  "that  at  the  February 
special  term,  1881,  of  the  circuit  court  of  Champaign  county, 
the  plaintiff  commenced  his  certain  suit  in  ejectment  for  the 
same  identical  premises  described  in  plaintiff's  declaration  in 
this  case,  against  one  Thomas  Guard,  who  was  then  in  posses- 
sion thereof  under  and  by  virtue  of  the  same  title,  and  not 
otherwise,  under  which  the  defendants  in  this  suit  now  claim 
said  premises ;  that  the  said  plaintiff  filed  his  declaration  in 
said  ejectment  suit  so  brought  to  said  February  special  term, 
1881,  of  said  court  aforesaid,  to  which  the  defendant  therein 
pleaded  the  general  issue  of  not  guilty ;  and  that  afterwards, 
to-wit,  at  the  September  term,  1881,  of  said  circuit  court, 
the  issue  formed  in  said  court  in  said  cause  was  tried,  and 
the  same  title,  and  none  other,  under  which  the  plaintiff 
claims  said  premises  in  this  suit,  was  given  in  evidence,  and 
the  same  title,  and  none  other,  under  which  these  defend- 
ants claim  said  premises,  was  given  in  evidence,  and  the 
court  thereupon  then  and  there  adjudged  and  determined 
that  the  said  plaintiff  have  nothing  by  his  action,  and  then 
and  there  gave  final  judgment  upon  the  trial  of  said  issue 
upon  its  merits  for  the  defendant  therein ;  and  thereupon  the 
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plaintiff  moved  the  said  court  for  a  new  or  second  trial  under 
the  statute  in  such  cases  made  and  provided,  upon  condi- 
tion that  plaintiff  would  pay  the  costs  of  said  proceeding 
and  suit  within  the  time  prescribed  by  the  statute  in  such 
cases  made  and  provided,  which  motion  the  court  did  then 
and  there  allow,  and  ordered  a  second  trial  of  said  cause  on 
said  condition  aforesaid,  whereupon  said  plaintiff  did  then 
and  there  pay  the  costs  of  said  cause,  and  did  then  and  there, 
by  reason  of  the  premises,  obtain  a  second  trial  of  the  said 
cause  so  brought  at  said  special  February  term,  1881,  as 
aforesaid,  and  then  and  thereafter,  in  said  court,  certain 
amendments  were  allowed  in  said  cause,  by  which  the  defend- 
ants in  this  suit  were  added  as  defendants  in  that  suit,  and 
afterwards,  at  the  March  term,  1882,  of  the  said  circuit  court, 
the  plaintiff  voluntarily  and  upon  his  own  motion  obtained 
from  and  the  court  ordered  that  said  suit  so  begun  at  said 
special  February  term,  1881,  and  in  which  judgment  was 
rendered  as  aforesaid,  be  and  the  same  was  dismissed, 
whereby,  and  by  reason  of  the  premises,  the  defendants  say 
that  the  said  judgment  so  rendered  at  the  said  September 
term,  1881,  and  was  at  the  commencement  of  this  suit,  a  bar 
to  this  suit,  and  this  the  defendants  are  ready  to  verify." 
The  court  overruled  a  demurrer  to  this  plea,  and  the  plain- 
tiff electing  to  stand  by  his  demurrer,  final  judgment  was 
entered  against  him,  to  reverse  which  this  writ  of  error  is 
prosecuted. 

Before  proceeding  to  pass  upon  the  sufficiency  of  the  plea, 
we  desire  to  say  that  the  practice  in  ejectment  suits  in  this 
State  does  not  warrant  the  filing  of  a  special  plea  of  this  kind, 
or  any  other  kind  which  is  not  expressly  authorized  by  the 
statute,  and  circuit  courts  should  not  allow  it.  They  but 
incumber  the  record  without  any  compensating  benefit.  It 
is  manifest  from  the  19th,  21st  and  22d  sections  of  the 
Ejectment  act,  that  no  special  pleas  are  permissible  in  this 
action,  except  such  as  are  expressly  enumerated  in  the  22d 
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section,  and  this  enumeration,  by  implication,  excludes  or 
inhibits  all  other  special  pleas  not  falling  within  the  enu- 
meration, and  the  19th  section  provides,  "the  defendant  may 
demur  to  the  declaration  as  in  personal  actions,  or  he  shall 
plead  the  general  issue,  *  *  *  and  upon  such  plea  the 
defendant  may  give  in  evidence  any  matter  that  may  tend  to 
defeat  the  plaintiff's  action,"  except  as  provided  for  in  the 
22d  section, — and  there  is  no  pretense  that  the  matter  set 
up  in  the  plea  under  consideration  falls  within  that  section. 
The  court,  on  its  own  motion,  ought  to  have  stricken  the 
plea  from  the  files. 

Assuming,  however,  the  plea  was  properly  filed,  and  waiv- 
ing all  question  as  to  the  form  of  the  plea,  we  are  clearly  of 
opinion  that  it  presents  no  defence  to  the  action.  Upon  the 
payment  of  the  costs  in  the  former  suit  in  conformity  with 
the  order  of  the  court,  the  judgment  therein  became  vacated 
and  wholly  inoperative,  leaving  the  suit  and  the  parties 
thereto  in  precisely  the  same  situation  as  if  no  trial  had  ever 
taken  place  or  judgment  had  been  rendered,  except  that  after 
such  trial  and  judgment  the  plaintiff  could  not,  as  a  matter 
of  right,  demand  another  new  trial  under  the  statute.  In 
the  case  of  Edwards  v.  Edwards,  22  111.  121,  where  the  facts 
are  substantially  the  same  as  they  are  in  this  case,  so  far 
as  the  question  in  hand  is  concerned,  it  is  said:  "Setting 
aside  the  verdict  is  as  if  it  had  never  been,  and  can  not  be 
used  for  any  purpose.  Followed  up  by  a  voluntary  non-suit, 
the  whole  action  and  all  its  parts  are  null."  That  case  is 
conclusive  of  this. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  the 
views  here  expressed. 

Judgment  reversed. 
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Anne  Montague 
v. 
Theodore  Selb  et  al. 

Filed  at  Mt.  Vernon  March  30,  1883. 

1.  Estoppel — asserting  rights  at  different  times,  inconsistent  in  their 
character,  and  to  cut  off  a  preexisting  right  in  another.  On  petition  for 
dower  and  homestead  by  the  widow  of  a  former  owner  of  certain  premises, 
it  appeared  the  defendant  held  the  premises  as  purchaser  at  the  sale  thereof 
by  the  administrator  of  such  former  owner,  under  an  order  of  court  obtained 
for  that  purpose.  Prior  to  the  sale  by  the  administrator,  a  mortgage  on  the 
same  premises,  which  had  been  executed  by  the  intestate  in  his  lifetime,  and 
in  which  the  rights  of  dower  and  homestead  were  released,  had  been  fore- 
closed, and  the  certificate  of  purchase  executed  thereunder  was  assigned  to 
the  defendant,  the  purchaser  at  the  administrator's  sale.  These  facts  were 
set  up  in  the  answer  of  defendant,  who  contended  the  widow's  rights  of 
dower  and  homestead  should  be  subjected  to  the  condition  that  she  con- 
tribute, pro  rata,  to  the  amount  paid  out  by  him  in  acquiring  the  certificate 
of  purchase  issued  in  the  foreclosure  proceeding,  and  so  it  was  ruled  in  this 
court,  reversing  the  decree  of  the  trial  court  and  remanding  the  cause.  Upon 
the  remandment,  the  defendant,  in  a  supplemental  answer,  set  up  that  since 
the  original  hearing  he  had  obtained  a  deed  upon  his  certificate  of  purchase, 
claiming  thereunder  adversely  to  the  petitioner,  and  that  she  was  thereby 
barred  of  any  right  of  dower  or  homestead.  It  was  held,  that  inasmuch  as 
the  defendant,  on  the  first  hearing,  only  asked  that  the  petitioner  make  con- 
tribution, thereby,  in  effect,  representing  that  redemption  had  been  made 
from  the  mortgage  sale,  he  would  be  equitably  estopped  to  afterward  assert 
a  claim  adverse  to  the  widow's  rights,  whereby,  from  lapse  of  time,  she  would 
have  lost  her  right  to  protect  her  interests  by  making  redemption  herself,  and 
also  barred  from  securing  her  rights  by  making  contribution. 

2.  Tenancy  in  common — widow's  homestead  and  estate  of  heirs,  or 
title  of  purchaser  of  inheritance.  Where  a  man  dies  in  the  occupancy  of 
premises  as  his  homestead,  leaving  a  widow  and  heirs  in  possession,  and 
the  premises  exceed  the  homestead  estate  in  value,  and  the  homestead  is  not 
set  off  and  specifically  defined,  the  widow  and  the  heirs,  until  severance 
of  their  interests,  will  hold  as  tenants  in  common,  and  on  sale  of  the  inher- 
itance by  the  administrator  for  the  payment  of  debts  the  purchaser  will  take 
the  place  of  the  heirs,  and  become  a  tenant  in  common  with  the  widow  as  to 
her  homestead  estate. 

3.  Same— purchase  of  outstanding  title,  etc.,  by  one  inures  to  all.  One 
co-tenant  can  not  take  advantage  of  any  defect  in  the  common  title  by  pur- 
chasing an  outstanding  title  or  incumbrance,  and  asserting  it  against  his  com- 

4  -106  III. 
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,janions  in  interest;  but  in  such  case  the  purchase  is,  notwithstanding  the 
design  of  the  purchaser  to  the  contrary,  for  the  common  benefit  of  all  the 
co-tenants, — and  this  rule  applies  whether  the  several  interests  accrue  under 
the  same  instrument  or  act  of  the  law.  It  is  founded  on  the  duty  which  the 
connection  of  the  parties  as  claimants  of  a  common  subject  creates. 

4.  A  purchaser  of  land  at  administrator's  sale,  in  which  land  the  widow 
of  the  intestate  has  a  homestead  estate  in  the  equity  of  redemption,  can  not 
cut  off  the  widow's  right  of  homestead  by  the  subsequent  purchase  of  a  cer- 
tificate of  purchase  given  on  a  sale  under  a  decree  foreclosing  a  mortgage 
given  by  the  intestate  and  wife,  in  which  the  homestead  is  released,  and 
taking  out  a  master's  deed  for  the  land,  such  purchaser  and  the  widow,  in 
respect  to  her  homestead  estate,  being  tenants  in  common.  The  purchaser 
will  hold  such  after-acquired  title  in  trust  for  the  common  estate,  and  the 
widow  will  be  entitled  to  avail  of  it  upon  making  ratable  contribution  of  the 
amount  paid  out  for  it. 

5.  Practice — waiver  of  objection  by  not  making  it  in  time.  A  party 
will  not  be  allowed  to  lie  by  and  permit  matters  to  pass  unchallenged  in  the 
court  below,  and  then  urge  them  as  objections  for  the  first  time  in  this  court; 
and  it  is  much  more  inadmissible  that  a  party  should  try  a  cause  without 
raising  a  particular  objection,  submit  it  in  this  court  without  raising  that 
objection,  and  then  retry  it,  and  for  the  first  time  when  the  case  is  brought 
here  a  second  time,  raise  such  objection. 

6.  Chancery  practice— filing  supplemental  answer.  The  filing  of  a 
supplemental  answer  after  the  reversal  of  a  decree  and  the  remanding  of  the 
cause,  setting  up  matter  in  contradiction  of  the  original  answer,  as,  setting 
up  a  title  inconsistent  with  a  right  distinctly  admitted  by  the  first  answer, 
should  not  be  allowed. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

This  was  a  bill  by  appellant,  against  appellees,  to  set  off 
homestead  and  dower.  It  is  alleged  in  the  bill  that  appellant 
was  the  wife  of  Daniel  Montague ;  that  he  died  intestate ; 
that  he  resided  on  the  lands  described  in  the  bill,  as  his 
homestead,  prior  and  up  to  the  time  of  his  death,  and  that 
since  his  death  she  has  continued  to,  and  still  does,  reside 
thereon  with  her  family,  etc.,  and  that  she  thereby  became, 
and  is,  entitled  to  homestead  and  dower  in  said  lands,  which 
have  never  been  assigned  to  her.  It  is  further  alleged  in  the 
bill  that  at  the  May  term,  1880,  of  the  Madison  county  court, 
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upon  the  petition  of  the  administrators  of  the  estate  of  said 
Daniel  Montague,  deceased,  an  order  was  made  directing 
said  administrator  to  sell  said  real  estate  to  pay  the  debts 
of  said  deceased,  subject  to  the  homestead  and  dower  rights 
of  appellant,  and  that  in  pursuance  of  said  order  said  real 
estate  was  sold  to  appellees,  and  a  deed  was  made  to  them. 
The  prayer  is  that  homestead  and  dower  be  set  off  and 
assigned  to  appellant,  etc.,  and  also  for  general  relief. 

The  answer  of  appellees  sets  up,  in  substance,  that  before 
appellant  and  Daniel  Montague  were  married, — namely,  on 
the  17th  of  June,  1872, — Daniel  Montague  executed  a  mort- 
gage on  a  portion  of  these  lands  to  Celia  Morrison,  to  secure 
$500,  and  on  the  3d  day  of  November,  1873,  he  gave  a 
second  mortgage  on  a  portion  of  these  lands  to  John  Wood, 
to  secure  an  indebtedness  of  $852,  and  interest.  In  each  of 
these  mortgages  Montague  released  the  right  of  homestead. 
After  appellant  and  said  Montague  were  married, — namely, 
on  the  20th  of  October,  1876, — he  executed  another  mort- 
gage on  another  part  of  said  lands,  to  secure  $1000.  In 
this  mortgage  appellant  released  her  homestead  right  and 
dower.  This  last  mortgage  and  indebtedness  were  assigned 
to  and  held  by  appellees,  unpaid,  at  the  time  of  answering. 
The  first  two  mortgages  were  foreclosed  at  the  March  term, 
1880,  of  the  Madison  county  circuit  court,  upon  a  bill  and 
cross-bill,  and  on  the  3d  day  of  July,  1880,  the  premises 
were  sold  under  the  decree  of  said  court  to  J.  H.  Spence  and 
John  Scechtig,  for  $1638.  After  the  sale  the  certificate  of 
purchase  was  sold  and  transferred  to  appellees,  who  still  hold 
the  same.  The  answer  concluded  by  alleging  that  "what- 
ever claim  of  dower  or  homestead  the  said  complainants  may 
have  in  said  premises,  or  to  any  part  thereof,  is  subject  xo 
the  deeds  of  trust  and  the  certificate  of  purchase  above  set 
forth,"  and  it  concludes  by  praying  "that  an  account  maybe 
taken  by  the  court,  in  this  behalf,  of  the  amounts  due  upon 
said  deed  of  trust  and  certificate  of  purchase,  and  that  on 
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determining  the  value  of  the  dower  or  homestead  of  said 
complainant,  that  said  amount  found  to  be  due  as  aforesaid 
be  deducted  from  the  value  of  said  premises  before  her  dower 
or  homestead  in  the  same  are  set  off  to  said  complainant." 
On  hearing,  the  circuit  court  decreed  that  appellant  have 
homestead  and  dower  set  off  to  her  as  prayed  in  the  bill. 
That  decree  was  brought  before  this  court  on  error,  at  the 
November  term,  1881,  and  the  decision  here  reversed  the  de- 
cree below  and  remanded  the  cause  for  further  proceedings. 
(102  111.  446.)  After  the  cause  was  remanded,  appellees,  by 
leave  of  court,  filed  a  supplemental  answer,  alleging  that 
since  the  filing  of  their  original  answer,  on  the  30th  of  March, 
1882,  (there  having  been  no  redemption  from  the  sale  of 
which  they  alleged,  in  their  original  answer,  an  assignment 
of  the  certificate  of  purchase  to  themselves,)  the  master  in 
chancery  made  and  executed  a  deed  to  them  for  the  lands 
in  the  certificate  described,  and  therefore,  as  to  such  lands, 
they  deny  that  appellant  is  entitled  to  homestead  and  dower. 
On  final  hearing,  the  court  decreed  that  appellant  was  not 
entitled  to  homestead  or  dower  in  the  premises  described  in 
the  bill  of  complaint,  and  that  she  pay  the  costs,  etc.  This 
appeal  is  prosecuted  from  that  decree. 

Messrs.  Metcalf  &  Bradshaw,  for  the  appellant : 
The  court  erred  in  allowing  the  amendment  to  appellees' 
answer  setting  up  their  title,  and  in  admitting  in  evidence 
deeds  showing  title  under  the  mortgage  sale.  This  court 
having  passed  upon  all  the  equities  of  the  parties  in  their 
opinion,  it  wTas  the  duty  of  the  circuit  court  to  carry  that 
opinion  into  effect. 

Appellees,  by  their  purchase  at  the  administrator's  sale, 
acquired  the  interest  of  Daniel  Montague  in  this  land,  subject 
to  these  incumbrances,  and  after  having,  as  such  purchasers, 
asked  and  obtained  the  protection  of  this  court,  they  will  not 
be  permitted  to  shift  their  ground  from  the  administrator's 
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deeds  to  deeds  obtained  under  the  foreclosure  sales,  and  thus 
cut  the  widow  out  of  her  dower  and  homestead.  If  they  held 
the  equity  of  redemption  it  was  their  duty  to  redeem  from 
the  foreclosure  sale.     Hurd's  Stat.  657,  sec.  18. 

Having  based  their  defence  upon  the  administrator's  deed, 
and  treating  the  assignment  of  the  certificate  of  purchase 
under  the  foreclosure  of  the  mortgage  as  a  redemption,  and 
claiming  contribution  from  the  widow  in  respect  to  her  dower 
and  homestead,  which  was  awarded  them  by  this  court, 
appellees  could  not,  on  the  remanding  of  the  case,  set  up  the 
execution  of  the  master's  deed  to  them  on  the  certificate  of 
purchase,  and  thus  deprive  the  widow  of  her  rights  on  con- 
tributing her  ratable  share  of  the  sum  paid  by  them  for  the 
certificate  of  purchase. 

Messrs.  Krome  &  Hadley,  for  the  appellees : 

Two  of  the  mortgages  were  given  by  Montague  prior  to  his 
marriage,  and  were  foreclosed,  the  land  sold,  and  the  certifi- 
cate assigned  to  appellees.  The  third  mortgage  was  given 
after  appellant's  marriage,  was  signed  by  her,  and  her  dower 
and  homestead  thereby  released.  It  is  the  title  acquired 
by  appellees  under  the  first  two  mortgages  which  they  set 
up  on  the  second  trial  of  this  case  as  a  bar  to  appellant's 
claims. 

The  statute  gives  a  widow  dower  in  lands  mortgaged  by 
her  husband  before  the  marriage  against  every  person  except 
the  mortgagee  and  those  claiming  under  him.  Hurd's  Stat. 
1880,  chap.  41,  sec.  3. 

The  title  of  the  purchaser  at  the  mortgage  sale,  or  his 
assignee,  relates  back  to  the  date  of  the  mortgage,  and  any 
person  claiming  an  interest  in  the  premises,  acquired  since 
the  execution  of  the  mortgage,  must  redeem  from  the  mort- 
gage or  suffer  his  interest  to  be  barred.  State  Bank  v.  Wil- 
son, 4  Gilm.  57;  Chickering  v.  Failes,  26  111.  516;  Mattison 
v.  Thomas,  41  id.  114. 
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It  is  contended  that  notwithstanding  the  master's  deed, 
appellant  should  be  allowed  dower  upon  contributing  her  pro- 
portionate share  of  the  incumbrances.  This  would  amount 
to  a  redemption  pro  tanto  from  the  mortgage  sales.  The 
right  of  redemption  is  purely  statutory,  and  must  be  exercised 
in  the  manner  and  within  the  time  pointed  out  in  the  statute. 
Littler  v.  People,  43  111.  188;  Moore  v.  Hopkins,  93  id.  507; 
Suitterlin  v.  Connecticut  Mutual  Life  Ins.  Co.  90  id.  484; 
Cooper  v.  Crosby,  3  Gilm.  506. 

Under  the  petition  filed  in  this  case  no  such  relief  can  be 
granted.  There  is  nothing  in  the  whole  record  to  show  that 
appellant  offered  to  contribute  towards  the  payment  of  the 
incumbrances.     She  does  not  offer  to  do  so  in  her  petition. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

When  this  case  was  before  us  at  a  former  term,  the  con- 
liwersy  was  whether  the  present  appellant  was  entitled  to 
dower  and  homestead  in  the  premises  described  in  the  bill 
without  contributing  on  account  of  the  prior  incumbrances, 
or  whether  she  was  bound  to  make  contribution  on  that 
account.  She  contended  that,  under  the  evidence  in  the 
record,  the  purchasers  at  the  administrator's  sale  assumed 
the  burden  of  removing  the  prior  incumbrances,  and  took 
title  subject  to  her  right  of  dower  and  estate  of  homestead. 
The  present  appellees  denied  this  position,  and  contended 
that  she  was  liable  to  make  contribution  on  account  of  the 
prior  incumbrances.  We  sustained  this  view,  and  reversed 
the  decree  and  remanc'ed  the  cause,  and  in  doing  so  used  this 
language :  "The  decree  of  the  circuit  court  granting  to  the 
ttidow,  unconditionally,  dower  and  an  estate  of  homestead, 
tvas  therefore  erroneous,  in  not  subjecting  her  rights  each  to 
the  condition  that  she  should,  as  to  each  right,  contribute  a 
ratable  share,  in  regard  to  such  right,  of  the  redemption 
money  paid  by  appellants  for  the  discharge  of  the  mortgages, 
before  she  should  be  permitted  to  avail  herself  of  that  right. 
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The  decree  is  therefore  reversed,  and  the  cause  remanded  for 
other  proceedings  not  incompatible  with  the  views  here  ex- 
pressed." (Selb  et  al.  v.  Montague,  102  111.  452.)  But  the 
court  below,  instead  of  proceeding  in  compliance  with  this 
direction,  permitted  the  present  appellees,  by  a  supplemental 
answer,  to  set  up  that  since  the  former  hearing  they  had 
obtained  a  deed  on  the  certificate  of  purchase  which  they  then 
held,  and  which,  in  the  argument  and  consideration  of  the 
case  when  formerly  here,  was  treated  as  a  redemption  from 
or  payment  and  discharge  of  the  prior  mortgage,  and  to  rely 
on  that  deed  as  a  bar  to  appellant's  claim  for  dower  and 
estate  of  homestead,  and  the  present  question  is,  whether 
appellees  can  be  allowed  to  now  set  up  that  deed  as  a  com- 
plete bar  to  appellant's  claim  for  dower  and  estate  of  home- 
stead. 

In  their  original  answer,  appellees,  after  stating  their 
ownership  of  the  certificate  of  purchase,  prayed  the  court  that 
appellant  be  decreed  to  pay  ratably  the  amount  paid  out  by 
them  on  that  account.  It  was  not  then  asserted  that  appel- 
lees, by  acquiring  the  certificate,  had  acquired  an  adverse 
interest  in  the  property,  but  it  was,  by  implication  at  least, 
conceded  that  they  had  simply  removed  a  common  burden 
upon  both  their  and  appellant's  interests,  and  hence  that  in 
equity  appellant  was  bound  to  make  contribution,  as  a  con- 
dition to  the  enjoyment  of  her  rights.  Had  appellant  been 
then  advised  the  purpose  was  to  assert  an  interest  adverse 
to  her  cla'm,  under  and  by  virtue  of  that  purchase,  there  was 
yet  ample  time  in  which  she  could  have  protected  herself  by 
making  a  redemption,  but  by  asking  that  she  be  required  to 
make  contribution,  she  was,  in  effect,  told  redemption  had 
already  been  made,  and  she  had  a  right  to  rely  on  the  belief 
that  the  sole  question  involved  was  whether  she  was  com- 
pelled to  make  contribution  as  a  condition  to  the  assertion  of 
her  claim  for  dower  and  homestead.  If  she  was  entitled  to 
make  contribution  then,  it  is  inequitable  that  she  should  now 
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be  told  she  has  no  such  right.  Appellees  having,  then, 
asserted  that  she  should  make  a  contribution  to  them  for 
having  removed  a  prior  incumbrance  to  their  common  inter- 
est, are  now  equitably  estopped  to  say  that  was  not  true,  but 
that  she  was  only  entitled  to  make  a  redemption,  which  has 
since  been  barred  by  lapse  of  time. 

But  appellant's  right  to  treat  appellees'  purchase  of  the 
certificate  as  the  simple  removal  of  a  prior  incumbrance  upon 
her  and  their  common  interest,  rests  also  upon  another  very 
satisfactory  ground.  The  record  shows  occupancy  of  the 
premises  as  a  homestead  by  Daniel  Montague  at  the  time  he 
and  appellant  were  married,  and  thenceforth  until  his  death, 
and  the  continued  occupancy  of  the  premises  as  a  homestead 
by  appellant  and  her  family  since  that  time ;  and  it  also 
appears  that  the  homestead  estate  will  not  necessarily  em- 
brace the  entire  premises,  but  leave  something  beyond  for 
the  heirs  and  creditors.  When  Daniel  Montague  died,  there- 
fore, this  was  the  condition  of  these  premises.  They  were 
charged  with  the  payment  of  these  mortgages,  but  he  was  in 
possession  and  still  had  the  equity  of  redemption.  In  this 
equity  of  redemption  appellant  had  an  estate  of  homestead, 
and  so  much  of  such  equity  as  was  not  embraced  by  that 
estate  descended  to  his  heirs  at  law.  The  estate  of  home- 
stead not  being  set  off  and  specifically  defined,  its  exact 
limits  and  boundaries  could  not  be  determined,  (Eev.  Stat. 
1874,  chap.  52,  sees.  10,  11,)  and  necessarily,  therefore,  she 
and  the  heirs,  until  its  severance,  mast  hold  as  tenants  in 
common,  having  the  requisite  unity  of  possession.  When 
the  administrators  sold  for  the  payment  of  debts,  they  only 
sold,  and  could  only  sell,  the  interest  of  the  heirs  at  law,  and, 
therefore,  the  purchasers  at  such  sale,  taking  the  place  of  the 
heirs  at  law,  became  tenants  in  common  with  appellant. 

It  is  said  in  Freeman  on  Co-tenancy,  sec.  96 :  "As  ten- 
ancy in  common  may  arise  from  such  a  confusion  of  goods 
that  neither  owner  can  designate  and  reclaim  his  own,  so  it 
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may  exist  whenever  the  title  of  real  estate  is  such  that  neither 
of  the  owners  can  locate  his  part.  If  the  owner  of  a  tract 
conveys  a  number  of  acres,  less  than  the  whole,  without  any 
designation  of  their  locality,  the  grantee  thereby  acquires  an 
interest  in  the  whole  tract  as  tenant  in  common  with  the 
grantor.  The  interest  of  the  grantee  in  the  whole  tract  is  in 
the  proportion  which  the  number  of  acres  conveyed  to  him 
bears  to  the  whole  number,  and  entitles  him  to  all  the  rights 
and  remedies  incident  to  a  tenancy  in  common.  It  is  imma- 
terial by  what  means  the  interest  is  created,  so  long  as  it 
remains  unsegregated.  Hence,  where  a  defendant  was  enti- 
tled to  a  homestead  of  a  specific  value  out  of  a  tract  of  land 
which  had  been  sold  under  execution,  it  was  held  that  as  the 
purchaser  owned  all  in  excess  of  the  homestead  limit  of  value, 
and  the  defendant  owned  all  within  that  limit,  and  as  neither 
had  a  claim  to  any  specific  portion,  they  were  tenants  in 
common  in  proportion  to  the  value  of  their  respective  inter- 
ests." The  author  refers  to  Silloway  v.  Brown,  12  Allen,  30, 
in  support  of  the  last  proposition.  In  that  case  the  court 
said,  among  other  things:  "The  homestead  estate  differs, 
indeed,  from  ordinary  estates  held  in  common,  in  not  being 
an  aliquot  part  of  the  land,  but  measured  by  value  only, 
which  may  be  constantly  fluctuating.  *  *  *  But  when 
an  estate  of  homestead  has  once  been  acquired  in  land  of  a 
greater  value  than  the  limit  of  the  homestead  exemption,  and 
the  surplus  has  been  alienated  by  levy  of  execution  or  sale 
according  to  law,  the  owner  of  the  homestead  and  the  owner 
of  the  residue  each  has  a  right  of  immediate  possession  and 
enjoyment  of  the  land.  *  *  *  Their  rights  in  this  respect 
are  exactly  those  of  tenants  in  common,  according  to  the 
elementary  definition.  'Tenants  in  common  are  such  as  hold 
by  several  and  distinct  titles  but  by  unity  of  possession,  be- 
cause none  knoweth  his  own  severalty,  and  therefore  they 
all  occupy  promiscuously.  This  tenancy  therefore  happens 
where  there  is  a  unity  of  possession  merely,  but  perhaps  an 
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entire  disunion  of  interest  of  title  and  of  time.'  (2  Black- 
stone's  Com.  191.)  The  facts  that  the  defendant  had  an 
estate  for  life,  and  the  plaintiff  an  estate  in  fee ;  that  the  de- 
fendant held  by  virtue  of  the  Homestead  act,  and  the  plaintiff 
by  purchase  from  the  defendant's  assignee  in  insolvency,  and 
that  the  defendant  acquired  his  title  long  before  the  plaintiff 
purchased  his, — do  not  make  them  the  less  tenants  in  com- 
mon by  reason  of  their  unity  of  possession."     (Page  36.) 

There  is  here,  it  will  be  observed,  a  common  interest  in 
the  title  of  Daniel  Montague.  Both  the  rights  of  the  heirs, 
(and,  by  necessary  consequence,  those  of  the  purchasers  at 
the  administrator's  sale,)  and  those  of  the  widow,  rest  upon 
that  title.  Any  paramount  title  defeating  the  one  must 
necessarily  defeat  the  other. 

The  general  doctrine  is,  a  co-tenant  can  not  take  advan- 
tage of  any  defect  in  the  common  title  by  purchasing  an  out- 
standing title  or  incumbrance,  and  asserting  it  against  his 
companions  in  interest ;  but  in  such  case  the  purchase  is, 
notwithstanding  his  designs  to  the  contrary,  for  the  common 
benefit  of  all  the  co-tenants.  (Freeman  on  Co-tenancy,  sec. 
154.)  The  objection  has  sometimes  been  urged  that  this 
doctrine  only  applies  where  there  is  an  equality  of  interest  or 
estate,  but  in  Rothwell  v.  Dewees,  2  Black,  613,  the  Supreme 
Court  of  the  United  States  held  that  objection  untenable; 
and  in  Bracken  et  at.  v.  Cooper  et  al.  80  111.  229,  this  court 
followed  the  ruling  in  Rothwell  v.  Dewees,  observing:  "We 
do  not  find  sufficient  authority  or  reason  to  induce  us  to 
adopt  the  qualification  of  the  doctrine,  as  applied  to  tenants 
in  common,  that  their  interest  should  accrue  under  the  same 
instrument  or  act  of  the  law.  We  regard  the  rule  as  founded 
upon  the  duty  which  the  connection  of  the  parties  as  claim- 
ants of  a  common  subject  creates,  and  not  as  dependent 
upon  the  accidental  circumstances  whether  the  relationship 
of  the  parties  be  constituted  by  the  same  instrument  or  act 
of  the  parties  or  of  the  law,  or  not. " 
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There  are  obvious  and  peculiarly  intimate  relations  of  trust 
and  confidence  between  the  widow  and  heir  at  law, — the 
owner  of  the  homestead  and  of  the  inheritance, — which  it 
would  be  clearly  contrary  to  the  law  to  allow  violated,  which 
it  is  not  necessary  to  specify.  It  is  sufficient  to  say  they 
exist,  and  are,  presumably,  obvious.  It  necessarily  results 
that,  in  our  opinion,  appellees  could  not,  by  taking  a  deed 
by  virtue  of  the  certificate  of  sale,  cut  off  appellant's  rights. 
They  hold  this  title  in  trust  for  the  common  estate,  and 
appellant  is  entitled  to  avail  of  it  upon  making  ratable  con- 
tribution of  the  amount  paid  out  for  it. 

The  objection,  however,  is  interposed,  that  appellant  has 
never  offered  to  make  contribution.  That  objection  is  now 
urged  for  the  first  time.  It  comes  too  late.  We  have  before 
seen  that  appellees,  in  their  original  answer  to  the  bill,  after 
setting  up  their  ownership  of  the  certificate  of  purchase, 
prayed  the  court  that  appellant  be  decreed  to  pay  ratably 
the  amount  paid  out  by  them  on  that  account,  and  that 
the  only  question  made  here,  on  the  former  argument,  was 
whether  appellant  should  be  held  to  so  contribute.  If  the 
objection  that  an  offer  to  contribute  should  have  been  alleged 
in  the  bill  is  tenable  now,  it  was  tenable  then,  and  was  ten- 
able in  the  circuit  court  on  the  first  hearing.  We  have  often 
held  a  party  can  not  be  allowed  to  lie  by  and  permit  matters 
to  pass  unchallenged,  and  then  urge  them  as  objections  for 
the  first  time  in  this  court.  Much  more  is  it  inadmissible 
that  a  party  should  try  a  cause  without  raising  a  particular 
objection,  then  submit  it  in  this  court  without  raising  that 
objection,  then  retry  it,  and  for  the  first  time  when  the  case 
is  brought  here  a  second  time,  raise  the  objection.  The  sup- 
plemental answer  presented,  in  fact,  no  new  question.  If  it 
had,  it  would  have  been  in  contradiction  of  the  original 
answer,  because  the  attempt  was  to  set  up  a  title  incon- 
sistent with  a  right  there  admitted,  and  for  that  reason  it 
would  seem  it  ought  not  to  have  been  allowed  to  be  filed. 


60  Mills  v.  Parlin  et  al.  [March 

Syllabus.     Brief  for  the  Appellant. 

(Greenwood  v.  Atkins,  4  Sim.  61.)  But  the  question  remained 
precisely  the  same  after  as  before  that  answer  was  filed.  The 
purchase  of  the  certificate  by  the  appellees  was  in  trust  for 
all  the  co-tenants,  and  that  was  totally  unaffected  by  the 
subsequent  taking  of  the  deed.  The  deed,  after  it  was  ob- 
tained, was  held  precisely  as  the  certificate  had  been  held. 

For  the  reasons  expressed  the  decree  below  is  reversed, 
and  the  cause  remanded  for  further  proceedings  consistent 

therewith. 

Decree  reversed. 


Henry  Mills 

v. 

William  Parlin  et  al. 

Filed  at  Springfield  March  29,  1883. 

1.  Chancekt  jurisdiction — to  enjoin  use  of  street  for  a  railroad 
switch.  A  court  of  chancery  has  no  jurisdiction  to  enjoin  a  railway  company 
from  the  use  of  a  public  street  of  a  city  for  a  switch,  under  a  permit  from  the 
city  council,  when  the  fee  of  the  street  is  in  such  city,  on  the  ground  of 
injury  to  private  property  situate  on  such  street.  The  party  complaining, 
if  he  has  any  remedy,  must  seek  it  in  a  court  of  law. 

2.  Franchise — whether  involved  in  suit.  A  bill  filed  to  test  the  authority 
of  a  railroad  company  to  use  a  public  street  in  front  of  complainant's  resi- 
dence for  the  use  of  its  railroad  track,  does  not  involve  the  right,  title  or 
validity  of  a  franchise,  and  an  appeal  in  such  case  is  properly  taken  to  the 
Appellate  Court  in  the  first  instance. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Fulton  county;  the  Hon.  S.  P.  Shope,  Judge,  presiding. 

Mr.  Horatio  M.  Jones,  for  the  appellant : 
.  The  Appellate  Court  erred  in  taking  jurisdiction  of  the 
appeal,   because  the  case  involves   a  franchise,  within  the 
meaning  of  the  act  regulating  appeals  from  the  circuit  courts. 
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The  right  to  use  a  public  street  for  the  purpose  of  operating 
a  railroad  over  the  same  is  a  franchise.  Chicago  City  Ry. 
Co.  v.  People,  73  111.  541 ;  Chicago  and  Western  Indiana  R.  R. 
Co.  v.  Dunbar,  95  id.  571 ;  Hurd's  Stat.  789,  sec.  89. 

The  city  of  Canton  can  not  grant  railroad  charters,  nor 
can  it  grant  franchises,  and  this  court  never  intended  so  to 
intimate  in  Truesdale  v.  Grape  Sugar  Co.  101  111.  561. 

The  grant  of  the  city  in  this  case  was  to  Parlin,  Orendorff 
&  Co.  It  was  a  grant  of  a  private  railroad,  to  be  operated 
by  horses,  for  their  own  exclusive  use.  The  ordinances 
granting  this  privilege  are  invalid,  for  want  of  power  on  the 
part  of  the  city  to  pass  them.  The  city  holds  the  soil  of  its 
streets  in  trust  for  the  purpose  of  streets,  and  it  has  no  power 
to  repudiate  such  trust. 

The  remedy  by  injunction  sought  by  Mills  is  the  only 
adequate  remedy.  If  he  can  not  obtain  it  he  is  without 
remedy. 

Messrs.  Barrere  &  Grant,  for  the  appellees : 

There  is  no  claim  that  appellees  are  not  perfectly  solvent, 
and  if  appellant  has  sustained  any  damage  he  has  ample 
remedy  at  law.  The  switch  on  Fifth  street  was  placed  there 
under  an  ordinance  of  the  city,  and  is  so  connected  with  the 
main  track  of  the  Chicago,  Burlington  and  Quincy  Kailroad 
Company  as  to  form  and  become  one  of  the  switches  of  that 
company.  That  company  is  by  ordinance  authorized  to  use 
such  track  as  a  switch  or  side-track,  and  to  operate  the  same 
with  steam  engines. 

The  injury  complained  of  is  common  to  all  the  owners  of 
property  abutting  on  Fifth  street,  therefore  appellant  can  not 
enjoin  the  use  of  steam  engines  thereon.  High  on  Injunc- 
tions, sees.  522,  533,  790 ;  G.  R.  and  I.  R.  R.  Co.  v.  Heisel, 
38  Mich.  69. 

The  decision  of  the  Appellate  Court  holding  the  fee  of  the 
streets  to  be  in  the  city,  and  that  it  has  the  power  to  give  the 
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right  to  lay  down  a  railroad  track  in  one  of  its  streets,  and 
operate  steam  engines  thereon,  is  in  harmony  with  the  laws 
of  the  State  and  the  prior  decisions  of  this  court.  Truesdale 
v.  Grape  Sugar  Co.  101  111.  561 ;  Stetson  v.  C.  and  E.  R.  R. 
Co.  75  id.  74 ;  Indianapolis,  Bloomington  and  Western  R.  R. 
Co.  v.  Hartley,  67  id.  439 ;  Patterson  v.  C.  and  E.  R.  R.  Co. 
75  id.  588 ;  Moses  et  al.  v.  Pittsburg,  Ft.  Wayne  and  Chicago 
R.  R.  Co.  21  id.  516 ;  Peoria  and  Rock  Island  R.  R.  Co.  v. 
Schertz,  84  id.  135 ;  Murphy  v.  Chicago,  29  id.  278 ;  C.  and 
V.  R.  R.  Co.  v.  The  People,  92  id.  170 ;  Chicago  R.  R.  Co. 
v.  McGinnis,  79  id.  269 ;  Quincy  v.  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  92  id.  21 ;  Chicago  and  Northwestern  Ry. 
Co.  v.  The  People,  91  id.  241 ;  G.  R.  and  I.  R.  R.  Co.  v. 
Heisel,  38  Mich.  69. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  by  Henry  Mills,  against 
William  Parlin,  William  J.  Orendorff,  William  H.  Parlin,  and 
the  Chicago,  Burlington  and  Quincy  Eailroad  Company,  and 
was  to  enjoin  defendants  from  running  or  operating  steam 
engines  to  propel  cars  over  a  track  laid  by  defendants  in  a 
street  of  the  city  of  Canton,  which  switch  or  track  connects 
with  the  railroad  track  of  the  Chicago,  Burlington  and  Quincy 
Eailroad  Company.  Complainant  alleges  his  dwelling  house 
is  situated  on  the  street  in  which  the  track  is  laid,  and  that 
the  running  of  steam  engines  over  such  track  or  switch  will 
be  a  great  damage  to  his  property,  and  will  render  it  useless 
to  complainant  and  his  family,  and  uninhabitable  as  a  resi- 
dence. The  fee  of  the  street  on  which  the  track  or  switch 
complained  of  is  laid,  was  and  is  in  the  city  of  Canton. 
Permission  was  given  by  ordinance  duly  enacted  by  the  city 
council,  to  defendants  to  construct  the  switch  and  operate 
cars  thereon,  either  by  steam  or  horse  power.  Most  gener- 
ally the  cars  that  have  been  operated  on  the  track  in  question 
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have  been  moved  by  horse  power,  but  sometimes  steam  was 
used  as  a  propelling  power.  The  circuit  court  granted  the 
relief  asked  by  the  bill.  On  the  appeal  of  defendants  that 
decree  was  reversed  by  the  Appellate  Court,  with  directions 
to  the  court  below  to  dismiss  the  bill.  Complainant  brings 
the  case  to  this  court  on  his  appeal. 

The  fee  of  the  street  being  in  the  city,  and  the  grant  to 
construct  the  switch  or  track  thereon  being  one  the  city  had 
the  right  to  make,  the  decree  of  the  circuit  court  was  very 
properly  reversed,  for  the  reason  the  remedy,  if  any,  for  the 
injuries  complained  of,  was  at  law,  and  not  in  chancery.  It 
has  been  so  frequently  decided  by  this  court  that  chancery 
will  not  entertain  jurisdiction  in  such  cases,  it  is  not  neces- 
sary to  discuss  it  again  as  a  new  question.  It  is  sufficient 
to  refer  to  a  few  of  the  previous  cases  in  this  court  that  con- 
trol the  present  decision :  Stetson  v.  C.  and  E.  R.  R.  Co.  75 
111.  74 ;  Patterson  v.  Chicago,  Danville  and  Vincennes  R.  R. 
Co.  75  id.  588 ;  Peoria  and  Rock  Island  R.  R.  Co.  v.  Schertz, 
84  id.  135;   Truesdale  v.  Grape  Sugar  Co.  101  id.  561. 

Counsel  for  complainant  objected  to  the  jurisdiction  of  the 
Appellate  Court  to  entertain  defendants'  appeal,  for  the  rea- 
son a  franchise  is  involved,  and  insists  on  the  same  objection 
in  this  court.  The  bill  was  simply  to  test  the  authority  of 
defendants  to  use  a  public  street  in  front,  of  complainant's 
residence,  for  the  use  of  their  railroad  track.  The  right  or 
title,  or  the  validity  of  a  franchise,  was  in  no  way  involved, 
and  the  appeal  was  properly  taken  to  the  Appellate  Court  in 
the  first  instance.     Richards  v.  The  People,  100  111.  423. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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William  T.  Johnson,  Collector, 

v. 

Thomas  E.  Lyon,  Agent. 

Filed  at  Ottawa  March  28,  1883. 

1.  Taxation — non-resident's  property  brought  into  the  State  after 
May  1.  On  the  1st  day  of  May,  1879,  the  owner  of  a  lot  of  lumber,  being  a 
resident  of  the  State  of  Michigan,  shipped  the  same  to  a  lumber  yard  in  Cook 
county,  in  this  State,  rented  by  the  owner  on  May  1,  1879,  the  lumber  being 
received  at  the  yard  on  May  10,  1879:  Held,  that  such  lumber  was  not  sub- 
ject to  assessment  for  taxation  for  that  year,  and  its  assessment  was  without 
warrant  of  law,  and  that  a  decree  perpetually  enjoining  the  collection  of  the 
tax  was  proper. 

2.  The  statute  in  providing  that  "the  owner  of  personal  property  moving 
into  this  State  from  another  State  between  May  1  and  July  1,  shall  list  the 
property  in  the  town  where  he  resides,"  unless  he  has  been  assessed  for  the 
property  for  that  year  in  another  State,  relates  to  a  case  where  the  owner 
moves  into  the  State,  and  not  to  the  moving  of  the  property. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  appellant : 

We  think  the  words  "moving  into  the  State,"  refer  to  the 
property  to  be  taxed,  and  not  to  the  owner  thereof.  The 
assessment  is  based  upon  the  property.  The  owner  identifies 
the  assessment,  and  becomes  a  description  of  the  property 
assessed.  The  assessment  is  just  as  valid  without  naming 
the  owner,  as  when  he  is  erroneously  named.  Union  Trust 
Co.  v.  Weber,  96  111.  347. 

The  statute  determines  when  and  where  personal  property 
shall  be  assessed.  In  California  it  is  taxed  where  located, 
with  some  exceptions.  People  v.  Niles,  35  Cal.  282 ;  Oak- 
land v.  Whipple,  39  id.  112. 

A  tax  will  not  be  enjoined  because  of  a  mistake  of  the 
assessor  in  not  deducting  the  proper  amount  of  exemptions, 
where  no  fraud  appears.      (Traders'  Ins.  Co.  v.  Farwell,  102 
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111.  413.)  So  where  it  is  claimed  the  property  assessed  was 
not  within  the  jurisdiction  of  the  assessor.  People  v.  San 
Francisco,  50  Cal.  282. 

The  complainant  should  seek  his  remedy  before  the  town 
board  of  review,  and  having  failed  to  do  so  can  not  maintain 
his  bill  in  equity.  Rev.  Stat.  chap.  120,  sec.  86;  People  v. 
Big  Muddy  Iron  Co.  89  111.  116;  Republic  Life  Ins.  Co.  v. 
Pollock,  75  id.  294;  Spencer  v.  People,  68  id.  510;  Madison 
County  v.  Smith,  95  id.  335  ;  Adsit  v.  Lieb,  76  id.  198  ;  Peoria 
v.  Kidder,  26  id.  357;  Morgan  v.  Smithson,  4  Gilm.  362. 

Messrs.  McCagg  &  Culver,  for  the  appellee : 
The  clause  of  section  22  which  requires  the  owner  of  per- 
sonal property  moving  into  this  State,  etc.,  to  list  the  same 
in  the  county,  city,  etc.,  in  which  he  resides,  applies  only  to 
cases  where  the  owner  moves  into  this  State,  and  not  a  non- 
resident owner  whose  property  may  come  into  the  State  after 
May  1.  This  view  is  strengthened  by  sec.  6,  chap.  120,  Rev. 
Stat.,  providing  that  "every  person  of  full  age,  etc.,  being  a 
resident  of  this  State,  shall  list,"  etc.  Section  11,  of  the 
same  chapter,  has  reference  only  to  personal  property  in 
transitu  between  different  places  in  this  State. 

This  is  not  a  case  of  a  merely  erroneous  assessment,  but  is 
one  where  the  assessment  is  wholly  without  warrant  of  law. 
It  is  not  an  irregularity  or  a  mistake  in  the  assessment 
which  appellant  brings  to  the  notice  of  the  court,  but  an 
entire  want  of  jurisdiction  to  levy  the  assessment  at  all,  as 
against  him,  during  that  one  year.  Drake  v.  Phillips,  40  111. 
388;   Union  Trust  Co.  v.  Weber,  96  id.  346. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  case  presents  the  question  whether  a  quantity  of  lum- 
ber, owned  by  a  resident  in  Michigan  on  May  1,  1879,  and 
shipped  by  him  to  a  lumber  yard  in  Cook  county  (rented  by 
the  owner  of  the  lumber)  on  May  1,  1879,  and  received  at 

5—106  It,!,. 
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the  yard  May  10,  1879,  was  subject  to  assessment  for  taxes 
in  Cook  county  for  that  year,  where  the  assessment  was  made 
before  July,  1879. 

The  general  rule  in  our  revenue  laws  subjects  the  owner 
of  personal  property  to  taxation  upon  so  much  of  such  as  he 
owns  on  May  1,  of  each  year,  either  in  the  town  where  the 
owner  resides,  or  the  town  in  which  is  the  place  of  business, 
where  such  property  is  used  for  business  purposes ;  but  it  is 
also  provided  that  "the  owner  of  personal  property  moving 
into  this  State  from  another  State  between  May  1  and  July  1, 
shall  list  the  property  in  the  town  where  he  resides, "  unless 
he  has  been  assessed  upon  the  property  for  that  year  in  the 
other  State ;  also,  property  in  transitu,  if  intended  for  busi- 
ness, must  be  listed  at  the  place  where  such  property  is 
required  to  be  listed.  It  is  clear  this  case  does  not  come 
under  the  general  rule,  for  the  owner  resided  in  the  State  of 
Michigan.  It  also  seems  plain  it  does  not  fall  within  the 
rule  relating  to  moving  into  this  State.  That  section  relates 
to  the  moving  of  the  owner  of  the  property,  and  not  to  the 
moving  of  property  into  this  State.  The  property  in  this 
case  was  not  in  transitu  on  the  1st  day  of  May,  1879.  The 
owner  of  this  property,  therefore  was  not  subject  to  taxation 
upon  this  property  for  that  year.  The  act  of  the  assessor  in 
assessing  the  same  was  without  lawful  authority,  and  inoper- 
ative. 

The  decree  of  the  court  enjoining  the  collection  of  the  tax 
was  not  erroneous,  and  is  therefore  affirmed. 

Decree  affirmed. 

Mr.  Justice  Walker,  dissenting. 
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Union  Mutual  Life  Insurance  Company 

v. 

Owen  White. 

Filed  at  Springfield  March  29,  1883. 

1.  Mortgage — deed  of  trust  as  a  mortgage.  A  deed  of  trust  is,  in 
almost  every  respect,  a  mortgage.  It,  like  a  mortgage,  is  a  mere  security  for 
money,  or  for  the  performance  of  certain  undertakings  by  the  grantor.  It  is 
a  mere  incident  to  the  debt  it  secures,  and  upon  which  it  depends  and  fol- 
lows. When  the  debt  is  paid  the  mortgage  is  satisfied,  but  as  long  as  the 
debt  remains  the  mortgage  exists,  unless  actually  released. 

2.  Same — once  a  mortgage  always  a  mortgage.  The  rule  of  law  is,  that 
a  conveyance  once  a  mortgage  is  always  a  mortgage,  until  the  debt  is  satisfied 
and  extinguished  or  the  equity  of  redemption  foreclosed  or  released.  Ir 
equity  the  mortgage  still  exists  whatever  form  the  parties  may  give  the  tranr  - 
action,  unless  it  is  intended  by  both  parties  that  it  shall  be  released  or 
extinguished. 

3.  Same — deed  absolute  in  form— when  a  mortgage.  In  equity  a  deed 
absolute  in  form  is  but  a  mortgage,  if  made  as  a  security,  and  it  will  be 
treated  and  enforced  as  a  mortgage,  though  the  agreement  for  redemption 
therefrom  rests  only  in  parol,  notwithstanding  the  Statute  of  Frauds. 

4.  Same — extending  time  of  payment  after  foreclosure— effect  as  giving 
the  character  of  a  mortgage  to  the  title  under  the  foreclosure.  The  holder 
of  a  debt  secured  by  deed  of  trust  assured  the  debtor,  though  not  in  writing, 
that  he  might  have  further  time  to  pay  the  debt  after  foreclosure,  and  thersbj 
induced  him  to  let  the  property  be  sold,  when,  but  for  such  assurance,  th< 
debtor  might  have  redeemed  before  the  sale.  The  creditor  acquired  the 
legal  title  at  the  foreclosure  sale  at  less  than  one-fourth  of  the  actual  cash 
value  of  the  premises.  It  was  held,  the  creditor  would  still  hold  such  title 
as  a  mortgage  for  the  payment  of  the  debt,  the  same  as  before  the  foreclosure, 
and  the  debtor  might,  in  equity,  redeem  the  property  by  paying  the  sum  due, 
with  costs,  etc. 

5.  Statute  of  Frauds — not  allowed  to  protect  a  fraud.  The  Statute 
of  Frauds  was  not  intended  to  facilitate  the  perpetration  of  or  to  protect 
fraud,  but  to  prevent  it;  and  the  courts  will  not  permit  the  statute  to  be  used 
as  an  engine  of  fraud. 

6.  Corporations — of  their  private  rules  and  regulations  concerning 
the  powers  of  their  officers  and  agents — effect  on  the  rights  of  strangers. 
A  foreign  insurance  company  doing  business  in  this  State  will  be  bound  by 
the  acts  and  contracts  of  its  president  and  general  agent  here,  in  respect  to 
persons  in  this  State  dealing  with  such  corporation,  when  the  acts  of  such 
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officer  or  agent  are  within  the  powers  of  the  company  or  within  the  scope  of 
his  apparent  power,  notwithstanding  such  officer  or  agent  has  no  power  to  do 
such  acts  or  make  such  contract  under  the  private  rules  and  regulations  of 
the  company.  In  such  case,  the  company,  as  to  strangers  having  no  notice 
of  its  private  rules  and  regulations,  will  be  estopped  to  deny  the  power  of  its 
president  or  general  agent. 

7.  Same — power  of  the  president  to  bind  by  his  contract.  As  a  general 
rule  the  president  of  an  insurance  company  has  the  power  to  bind  the  com- 
pany within  the  scope  of  its  powers,  and  any  one  not  connected  with  the 
company  will  not  be  presumed  to  have  notice  of  any  by-law  or  rule  limiting 
the  apparent  power  of  such  officer. 

8.  Laches—  in  filing  bill  to  redeem  from  sale  under  a  deed  of  trust. 
Where  land  was  sold  under  a  deed  of  trust,  and  purchased  by  the  creditor, 
an  insurance  company,  under  an  agreement  on  the  part  of  the  purchaser 
to  hold  the  trustee's  deed  as  a  further  security  for  the  debt,  and  to  give  the 
debtor  further  time  in  which  to  redeem,  a  delay  of  three  years  in  filing  a  bill 
by  the  debtor  to  set  aside  the  trustee's  deed,  and  for  redemption,  was  held 
not  to  be  such  an  unreasonable  delay  as  to  bar  the  relief  sought. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  Swett  &  Haskell,  for  the  appellant : 
The  arrangement,  as  it  is  pretended,  for  an  extension  of 
time,  is  obnoxious  to  the  Statute  of  Frauds.  Here,  too,  was 
a  corporation,  and  the  disposition  of  its  property  was  vested 
in  a  finance  committee.  Mr.  Warfield  had  authority,  as 
agent,  to  collect  this  deed  and  to  foreclose  the  mortgage,  but 
not  to  arrange  with  White  that  he  might,  at  any  indefinite 
time,  redeem  the  property.  It  was  the  duty  of  White,  if  he 
arranged  with  Warfield,  to  ascertain  his  powers.  If  he  did 
not  he  must  suffer  the  consequences  of  his  want  of  authority 
to  bind  the  corporation. 

Messrs.  Monroe  &  Ball,  for  the  appellee : 

The  rule  in  equity,  once  a  mortgage  always  a  mortgage, 
applies  here.  No  act  or  artifice  of  the  parties  is  allowed  to 
nullify  this  rule.  Any  agreement  or  stipulation  cutting  off 
the  right  of  redemption  has  always  been  held  utterly  void. 
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While  a  promise  to  extend  the  time  of  redemption  beyond 
the  period  named  in  the  mortgage,  if  made  after  the  time 
limited  has  passed,  will  have  no  effect  if  not  founded  on  a 
legal  and  sufficient  consideration,  if  made  before  such  limited 
time  expires,  though  without  consideration,  it  will  be  enforced 
by  the  courts.  2  Jones  on  Mortgages,  sec.  1053 ;  Chase  v. 
McLellan,  49  Maine,  375 ;  Ross  v.  Sutherland,  81  111.  275 ; 
Davis  v.  Dresback,  id.  393 ;  Dodge  v.  Brewer,  31  Mich.  227 ; 
Stephens  v.  Illinois  Mutual  Fire  Ins.  Co.  43  111.  327 ;  Penso- 
neau  v.  Pulliam,  47  id.  58. 

It  is  claimed  that  the  agents  of  the  corporation  had  no 
power  to  make  such  arrangement.  Having  held  the  agent 
out  as  having  such  power,  the  corporation  can  not  urge  its 
private  rules  and  regulations  to  defeat  the  rights  of  strangers 
dealing  with  such  agents  acting  within  the  apparent  scope  of 
his  authority.     Herman  on  Estoppels,  sees.  538,  509. 

Mere  delay  in  filing  a  bill  for  relief,  short  of  a  period  fixed 
as  a  bar  by  the  Statute  of  Limitations,  will  not  preclude  the 
assertion  of  an  equitable  right.     Gibbons  v.  Hoag,  95  111.  45. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity  to  set  aside  a  sale  of  real  estate 
by  a  trustee,  and  to  redeem  the  property  from  the  trust  deed. 
It  appears  that  on  the  4th  day  of  June,  1875,  the  insurance 
company  loaned  to  White  $18,000,  for  five  years,  at  nine  per 
cent  interest,  the  interest  payable  semi-annually ;  that  White 
secured  the  loan  by  a  deed  of  trust  on  the  land  sought  to  be 
redeemed  by  this  bill,  conveying  it  to  L.  D.  Boon,  with  the 
usual  powers  contained  in  such  deeds.  Default  was  made 
in  the  payment  of  the  interest  after  the  4th  of  June,  1877, 
and  also  in  paying  taxes  on  the  land.  The  trustee,  on  the 
application  of  the  insurance  company,  advertised  and  sold 
the  property,  and  it  was  bid  in  at  the  sum  of  $10,000,  by 
the  company,  and  a  conveyance  was  made  to  the  company. 
The  bill  was  not  filed  until  about  three  years  after  the  sale 


70  Union  Mutual  Life  Ins.  Co.  v.  White.        [March 

Opinion  of  the  Court. 

of  the  premises.  On  a  hearing  in  the  court  below  the  relief 
asked  was  granted,  and  a  redemption  decreed  on  the  payment 
of  the  principal,  advances  for  taxes,  etc.,  with  interest  on  the 
entire  amount  thus  due  the  company.  From  that  decree  the 
company  appeals,  and  the  record  is  brought  to  this  court, 
and  various  errors  are  assigned. 

It  is  insisted  in  affirmance  of  the  decree,  that  previous  to 
the  sale  it  was  agreed  that  appellee  should  have  a  reasonable 
time  afterward  to  redeem.  This  appellant  denies,  and  insists 
that  if  it  is  proved  the  agreement  is  not  in  writing,  the  con- 
tract is  void  under  the  Statute  of  Frauds.  Appellee  testified 
that  when  DeWitt,  the  president  of  the  company,  was  in 
Chicago,  in  June  previous  to  the  sale,  such  an  arrangement 
was  made  between  them.  This  is  denied  by  De  Witt.  Their 
evidence  is  clearly  and  positively  contradictory,  and  to  deter- 
mine which  has  sworn  truthfully  we  must  look  to  the  attend- 
ing oircumstances  that  may  corroborate  the  one  or  the  other, 
and  also  to  the  testimony  of  other  witnesses  who  testified  in 
the  case.  De  Witt  is  to  some  extent  corroborated  by  Gallery, 
who  testifies  he  was  a  clerk  in  the  office  of  the  company,  and 
testifies  that  he  was  present  at  the  interviews  between  De  Witt 
and  appellee,  and  that  he  heard  no  such  agreement  made. 
He  states  he  believes  he  heard  all  the  conversation  between 
them,  but  heard  nothing  of  the  kind.  On  the  other  hand, 
Warfield,  the  general  agent  of  the  company  for  this  State, 
largely  corroborates  the  statement  of  appellee.  He  testified 
he  heard  them  conversing  on  the  subject,  and  DeWitt  said 
to  appellee  that  he  did  not  want  to  report  this  loan  to  twenty - 
se^en  States  with  so  much  over-due  interest, — that  he  pre- 
feiied  to  report  it  as  real  estate.  He  said  the  company  did 
not  want  the  property, — did  not  want  to  speculate  on  appel- 
lee's misfortunes.  All  the  company  wanted  was  the  money 
due,  but  he  could  not  report  it  with  so  much  over-due  interest, 
— that  he  must  foreclose,  and  perfect  the  title.  He  also 
testified  that  DeWitt  said  to  appellee  he  did  not  want  a  loan 
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showing  so  much  back  interest,  and  therefore  he  must  fore- 
close. Appellee  asked,  in  that  case,  how  long  a  time  DeWitt 
would  give  to  redeem,  and  he  replied :  "We  won't  agree  to 
carry  this  forever,  but  if  you  come  in  within  a  reasonable 
time  with  your  money,  you  can  have  the  land.  We  do  not 
want  it,  nor  do  we  want  to  make  money  out  of  your  misfor- 
tunes." The  witness  further  says,  before  the  sale  it  was  his 
understanding  that  appellee  would  come  within  a  reasonable 
time  and  pay  up.  This  scarcely  leaves  a  doubt  that  appel- 
lee's version  of  the  matter  is  the  true  one,  and  there  was  an 
arrangement  that  he  might  redeem  within  a  reasonable  time 
after  the  sale. 

But  if  that  was  not  sufficient,  the  attending  circumstances 
remove  all  doubt.  Before  the  sale  the  company  had  the 
property  valued  by  two  experts,  and  one  of  them  fixed  the 
value  at  $45,000,  and  the  other  at  $48,000,  and  the  debt, 
interest  and  advances  in  payment  of  taxes,  etc.,  at  the  time 
of  sale  did  not  exceed  $27,000,  all  told.  Appellee  had  made 
arrangements  with  Moran  to  advance  the  full  amount  of  the 
debt,  interest  and  costs,  and  buy  the  property  at  the  trustee's 
sale,  and  give  appellee  time  to  redeem ;  but  on  conversing 
with  Warfield,  the  general  agent,  he  said  he  would  carry 
out  the  arrangement  appellee  had  made  with  DeWitt,  when 
Moran  replied  the  terms  were  better  than  he  could  give  ap- 
pellee, and  he  would  not  purchase.  With  this  understanding 
between  appellee,  Moran  and  Warfield,  the  latter  was  per- 
mitted to  bid  in  the  property  at  $10,000,  to  save  commissions 
to  the  trustee  on  the  sale.  In  view  of  these  facts,  with  our 
knowledge  of  human  nature,  is  it  possible  for  any  sane  man 
to  believe  that  appellee  would  kave  stood  by,  when  Moran 
was  present,  ready,  and  fully  prepared  to  bid  and  pay  the 
full  amount,  and  lose  $20,000,  and  leave  an  indebtedness  of 
about  $17,000  on  this  debt  against  him,  when  it  could  and 
would  have  been  prevented,  unless  he  had  assurances  of  time 
to  redeem,  on  which  he  believed  he  could  rely  ?     It  is  incred- 
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ible  he  would  not  have  prevented  such  sacrifice  on  the  prop- 
erty, and  leave  such  a  debt  hanging  over  him,  when  Moran 
was  there  ready,  willing,  and  fully  prepared  to  prevent  it, 
had  not  the  necessary  assurances  been  given  that  appellee 
should  have  a  reasonable  time  to  redeem.  Moran  went  to 
the  sale  to  see  his  friend  obtained  such  assurances,  or  pur- 
chase the  property  and  prevent  the  disastrous  results  that 
would  have  followed  an  unconditional  purchase  by  the  com- 
pany, even  in  full  satisfaction  of  the  debt. 

Again,  Warfield,  on  repeated  occasions  after  the  sale,  when 
applied  to  by  persons  desiring  to  purchase  the  property, 
referred  them  to  appellee  as  having  an  interest  in  it.  He, 
also,  through  a  friend  of  appellee,  endeavored,  after  the  sale, 
to  purchase  a  release  of  the  equity  of  redemption,  and  pro- 
cure appellee's  release.  Can  any  one  believe  that  a  business 
man  of  the  most  limited  capacity  would  have  thus  acted,  and 
much  less  the  general  agent  of  the  company  for  the  State, 
employed  for  his  superior  skill  and  business  capacity,  unless 
there  was  such  an  agreement  as  appellee  claims?  These 
acts,  of  themselves,  would  seem  to  prove  there  was  an  agree- 
ment that  appellee  might  redeem  after  the  sale.  They  seem 
to  settle  the  question  beyond  all  cavil. 

All  the  circumstances  considered,  in  connection  with  what 
the  witnesses  testify  was  said,  we  are  irresistibly  impelled 
to  conclude  that  there  was  the  agreement  made  as  appellee 
claims.  If  there  was  no  such  agreement,  then  the  officers 
of  the  company  committed  an  egregious  fraud  on  appellee 
and  Moran  in  inducing  them  to  believe  there  was  such  an 
agreement,  for  the  purpose  of  obtaining  property  worth  from 
$45,000  to  $48,000  for  $10,000.  One  or  the  other  proposi- 
tion is  inevitably  true,  and  we  believe  the  former  the  true 
state  of  facts.  But  if  either  is  true  it  leads  to  the  same  con- 
clusion. 

But  it  is  claimed  that  conceding  such  an  agreement  was 
made,  it  was  not  in  writing,  and  is  invalid,  and  can  not  be 


1883.]         Union  Mutual  Life  Ins.  Co.  v.  White.  73 

Opinion  of  the  Court. 

enforced.  A  deed  of  trust  is,  in  almost  every  respect,  a 
mortgage.  It  is,  according  to  the  modern  doctrine,  like  a 
mortgage,  a  mere  security  for  the  payment  of  money,  or  the 
performance  of  certain  agreements  or  undertakings  by  the 
mortgagor.  It  has  been  repeatedly  held  by  this  court  that 
the  debt  is  the  principal,  and  the  mortgage  the  incident 
depending  upon  and  following  the  debt.  When  the  debt  is 
paid  the  mortgage  is  satisfied,  in  law.  As  long  as  the  debt 
remains  the  mortgage  exists,  unless  actually  released ;  and 
the  rule  of  law  is,  that  once  a  mortgage  always  a  mortgage, 
until  the  debt  is  satisfied  and  extinguished,  or  the  equity  of 
redemption  is  foreclosed  or  released.  In  equity  the  mortgage 
still  exists,  whatever  form  the  parties  may  give  the  trans- 
action, unless  it  is  intended  by  both  parties  that  it  shall  be 
released  and  extinguished. 

It  is  the  doctrine  of  all  courts  of  equity  that  a  deed  abso- 
lute in  form  is  but  a  mortgage  if  made  as  a  security,  and  it 
will  be  treated  and  enforced  as  such.  As  early  as  in  the  time 
of  Lord  Nottingham,  it  was  held  where  a  man  had  procured 
a  deed  for  land  under  an  agreement  to  give  back  a  defea- 
sance, but  refused,  that  the  court  would  afford  relief,  and 
treat  it  as  though  the  defeasance  had  been  executed,  notwith- 
standing the  Statute  of  Frauds  was  pleaded.  (5  Viner's 
Abridgment,  523;  Brown  on  Frauds,  sec.  441.)  It  was  not 
intended  by  the  adoption  of  the  statute  to  facilitate  the  per- 
petration of  and  to  protect  fraud,  but  to  prevent  it,  and  the 
courts  have  never  lent  themselves  to  assist  or  protect  fraud, 
which  the  statute  did  not  sanction  by  its  adoption.  The 
courts  will  not  permit  the  statute  to  be  used  as  an  engine  of 
fraud,  as  its  purpose  was  its  suppression. 

In  the  case  of  Eeigard  v.  McNeil,  38  111.  400,  it  was  held 
that  where  a  debtor  in  execution  procured  another  to  pur- 
chase his  land  at  the  execution  sale,  and  pay  the  money, 
with  an  agreement  that  the  debtor  should  have  time  to 
redeem,  but  the  purchaser  refused  to  permit  a  redemption, 
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he  only  obtained  the  title  as  a  security,  and  a  redemption 
was  decreed, — and  this  was  on  a  verbal  agreement  between 
the  purchaser  and  the  debtor. 

In  ScJwonhoven  v.  Pratt,  25  111.  457,  where  a  party  held  a 
deed  of  trust  on  land  to  secure  a  debt,  and  agreed  with  his 
debtor  if  he  would  pay  him  a  sum  larger  than  the  interest 
that  he  would  extend  the  time  of  payment,  and  the  money 
was  offered  and  refused  in  the  absence  of  the  debtor,  but 
according  to  the  terms  of  the  agreement,  and  the  land  was 
sold  under  the  deed  of  trust,  and  purchased  by  the  creditor, 
on  a  bill  the  sale  was  set  aside  and  a  redemption  allowed ; 
and  the  case  was  placed  on  the  grounds  that  the  debtor  was 
induced  to  rely  on  the  promise  of  the  creditor,  and  was 
thereby  prevented  from  making  a  redemption  within  the  time 
limited,  and  the  creditor  would  not  be  permitted  to  profit  by 
his  breach  of  the  agreement. 

Again,  in  the  case  of  Pensoneau  v.  Pulliam,  47  111.  58, 
where  parties  held  mortgages  on  their  debtor's  lands,  it  was 
agreed  that  there  should  be  a  foreclosure  and  the  mortgagees 
should  bid  in  the  lands,  and  the  debtor  should  have  time  to 
redeem,  but  no  specific  time  was  fixed  when  he  should  redeem. 
It  was  held  the  agreement  was  binding,  and  it  was  enforced 
in  equity, — and  this,  like  the  last  case,  was  a  verbal  agree- 
ment. It  was  there  held  that  the  foreclosure  and  sale  did 
not  change  the  relation  of  the  parties,  and  they  were  still 
mortgagor  and  mortgagees, — that  the  foreclosure  and  pur- 
chase was  intended  merely  as  a  security  for  the  debt,  and 
not  to  bar  the  equity  of  redemption.  To  the  same  effect  are 
the  cases  of  Stephens  v.  Illinois  Mutual  Fire  Ins.  Co.  43  111. 
327,  and  Davis  v.  Dresback,  81  111.  393,  and  other  cases  in 
this  court  might  be  cited  in  support  of  the  doctrine;  and 
this  must  follow,  where  it  is  held  that  a  deed  absolute  in 
form  may  be  shown  by  parol  to  be  a  mortgage.  Nor  is  this 
tribunal  alone  in  holding  this  doctrine,  as  it  obtains  in  other 
jurisdictions,  and  has  been  announced  by  other  respectable 
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courts.  It  then  follows,  as  there  was  a  sufficient  contract  to 
extend  the  time  for  a  redemption,  there  was  no  error  in  the 
decree  allowing  it,  unless  appellee  is  precluded  on  some  other 
grounds. 

It  is  urged  that  under  the  by-laws  of  the  company  neither 
DeWitt,  the  president,  nor  Warfield,  the  general  and  con- 
tracting agent  for  this  State,  had  power  to  make  this  arrange- 
ment,— that  such  powrer  was  alone  in  the  board  of  directors. 
If  there  are  such  rules  and  regulations  they  can  not  bind 
persons  having  no  knowledge  of  their  existence.  The  home 
office  is  in  a  distant  State.  Its  rules  and  by-laws  are  in 
their  possession,  and  not  open  to  inspection  by  the  public, 
and  persons  not  connected  with  the  company  are  not  pre- 
sumed to  know  what  their  private  books  and  journal  contain. 
As  a  general  rule  the  president  of  a  corporation  has  power 
to  bind  it,  within  the  scope  of  its  powers.  In  this  case, 
Warfield  had  been  the  general  agent  of  the  company,  super- 
intending all  its  business  in  this  State,  making  loans  and 
collections,  without  any  apparent  limit  on  his  power.  This 
arrangement  was  manifestly  within  the  power  of  the  com- 
pany, and  when  acting  through  its  president  and  general 
agent,  within  the  scope  of  what  was  their  apparent  power, 
the  company  is  estopped  to  deny  they  had  power.  To  permit 
the  denial  of  such  power,  under  such  circumstances,  would 
enable  such  bodies  to  perpetrate  monstrous  frauds  and  injus- 
tice. Courts  can  never  tolerate  such  a  claim,  after  holding 
out  such  agents  as  possessing  power  to  perform  such  acts. 

It  is  also  urged  that  the  suit  was  not  brought  in  a  reason- 
able time  after  the  sale.  We  do  not  regard  the  delay,  under 
the  circumstances,  as  unreasonable.  The  purpose  of  the 
organization  of  the  company  was  to  transact  an  insurance 
business,  with  incidental  power  to  loan  money  to  accumulate 
funds  to  meet  losses.  Its  purpose  was  not  to  buy,  sell  and 
speculate  in  real  estate,  or  to  hold  real  estate,  except  where, 
from  necessity,  it  was  compelled  to  purchase  to  prevent  loss. 
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Here,  the  company  will,  on  redemption,  receive  every  cent  of 
principal,  expenditures  and  costs,  with  full  interest  on  all 
appellee  equitably  owes  the  company.  It  has  made  no  im- 
provements on  the  property,  but  it  remains  in  the  same  con- 
dition as  when  the  company  purchased.  Thus  it  is  seen  that 
it  has  sustained  no  loss,  but  gets  the  full  amount  to  which 
it  is  entitled,  under  each  and  every  agreement  made  with 
appellee.  The  company  having  acted  in  bad  faith  with 
appellee,  it  is  in  no  condition  to  demand  hard,  prompt  or 
rigorous  terms. 

The  entire  record  considered,  we  perceive  no  error  that 
should  reverse  the  decree,  and  it  must  be  affirmed. 

Decree  affirmed. 


Theodore  Gardner 
v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  March  29,  1883. 

1.  Criminal  law — plea  of  guilty  in  capital  case — of  the  right  to  with- 
draw the  same.  A  young  man,  about  nineteen  years  of  age,  who  had  lately 
come  to  this  country  from  Germany,  and  who  was  entirely  ignorant  of  the 
English  language,  was  indicted  for  murder,  and,  without  the  appointment  and 
advice  of  counsel,  confessed  to  the  court  the  killing,  through  an  interpreter, 
who  informed  the  court  that  the  accused  acted  and  talked  almost  like  an 
idiot,  and  stated  that  he  did  not  believe  the  accused  fully  comprehended  his 
real  situation  and  hazard,  whereupon  the  court  entered  a  plea  of  guilty,  and 
pronounced  sentence  of  death,  and  afterward  refused  an  application  of  the 
defendant  to  withdraw  his  plea  of  guilty.  It  was  held,  that  the  court  erred, 
under  the  peculiar  circumstances  of  the  case,  in  accepting  and  entering  the 
pl^a  of  guilty,  and  also  in  refusing  to  allow  its  withdrawal. 

2.  If  a  man  of  mature  age,  familiar  with  our  language  and  institutions, 
and  fully  understanding  the  nature  of  the  charge  against  him  and  the  peril- 
ous situation  in  which  he  stands,  should  plead  guilty  to  an  indictment  for 
murder,  upon  which  sentence  of  death  is  pronounced,  it  would  be  within  the 
discretion  of  the  court  to  allow  the  plea  to  be  withdrawn  and  a  plea  of  not 
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guilty  to  be  entered,  and  this  court,  under  such  circumstances,  would  not  feel 
at  liberty  to  interfere  if  the  court  should  deny  the  application  to  withdraw 
such  a  plea. 

3.  Same — entering  plea  of  guilty  without  appointment  and  advice  of 
counsel.  Where  a  person  who  stands  indicted  for  murder  is  not  of  mature 
age,  and  is  wholly  ignorant  of  our  language  and  institutions  and  the  perilous 
situation  in  which  he  stands,  and  is  without  sufficient  understanding  to  act 
intelligently  for  himself,  it  is  the  duty  of  the  court  to  appoint  him  counsel, 
and  not  to  enter  a  plea  of  guilty  without  the  concurrence  of  such  counsel. 

4.  Same — examination  of  prisoner  on  being  called  on  to  plead.  The 
calling  on  one  to  plead  to  an  indictment  for  murder  can  not  be  made  the 
occasion  for  extracting  from  him  criminating  evidence  against  himself,  and 
such  a  course  is  irregular  and  unwarranted.  The  court,  under  no  circum- 
stances, ought,  on  such  occasion,  to  proceed  to  examine  the  accused  with  a 
view  of  determining  whether  the  killing  was  murder  or  some  other  offence. 

5.  Same — effect  of  admissions  made  on  such  an  examination.  The 
admission  of  one  charged  with  murder,  drawn  out  in  answer  to  questions 
put  to  him  by  the  court  on  such  an  examination,  that  he  committed  the  act 
of  killing  in  a  quarrel,  in  which  the  deceased  threatened  to  shoot  him,  with- 
out any  more  satisfactory  account  of  the  attendant  circumstances  or  details 
of  the  transaction,  even  if  the  court  was  justified  in  thus  extracting  the  state- 
ments of  one  wholly  ignorant  of  the  language,  and  not  of  sufficient  intelli- 
gence to  comprehend  the  relation  or  situation  in  which  he  stood,  is  not 
sufficient  to  authorize  the  court  to  accept  and  enter  a  plea  of  guilty,  made 
without  the  advice  of  counsel. 

Writ  of  Error  to  the  Circuit  Court  of  Mason  county ;  the 
Hon.  George  W.  Herdman,  Judge,  presiding.  On  the  motion 
to  withdraw  the  plea  of  guilty,  the  Hon.  Lyman  Lacey  pre- 
sided. 

Mr.  Hugh  Fullerton,  Mr.  W.  H.  Campbell,  and  Mr.  H. 
K.  Nortrup,  for  the  plaintiff  in  error : 

The  prisoner  should  have  had  the  assistance  and  advice  of 
counsel  in  the  first  instance,  before  the  entry  of  a  plea  of 
guilty.  Bishop  on  Crim.  Procedure,  sec.  301 ;  Cooley's  Const. 
Lim.  332,  note  1. 

Under  the  circumstances  of  this  case,  the  defendant  being 
wholly  ignorant  of  our  language  and  institutions,  and  not 
comprehending  the  jeopardy  in  which  he  was  placed,   the 
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admissions  extorted  from  him  can  not  be  accepted  or  regarded 
as  a  confession  to  support  a  plea  of  guilty.  In  order  to  have 
that  effect,  so  as  to  justify  the  sentence  of  death,  it  must  be 
deliberately  made,  under  the  deepest  solemnities,  with  the 
advice  of  counsel,  and  under  the  protecting  care  of  the  judge. 
Burrill  on  Circumstantial  Evidence,  (2d  ed.)  497 ;  Greenleaf 
on  Evidence,  sees.  215,  217. 

If  the  privilege  of  counsel  is  denied  the  prisoner,  it  is  a 
sufficient  reason  for  discrediting  any  damaging  statements  he 
may  make.  Rex  v.  Ellis  Ry.  Z.  Mood,  432.;  Cooley's  Const. 
Lim.  313;  McKinney  v.  People,  2  Gilm.  550. 

On  the  trial  of  a  deaf  and  dumb  person,  in  Massachusetts, 
we  find  that  he  was  arraigned  through  a  sworn  interpreter, 
his  incapacity  having  been  first  suggested  to  the  court,  and 
the  trial  thereupon  proceeded  on  a  plea  of  not  guilty.  Com- 
monwealth v.  Hill,  14  Mass.  207.  See  Wharton  on  Criminal 
Law,  (3d  ed.)  245. 

The  prisoner  did  not  plead  guilty.  After  the  interpreter 
had  partially  explained  the  indictment  he  said  he  was  guilty, 
but  the  interpreter  said  he  had  not  fully  explained  the  same. 
This  was  the  only  time  the  prisoner  plead  guilty.  It  is  true 
he  afterwards  said  he  killed  Mary  Welter,  but  at  no  time  did 
he  say  he  was  guilty  as  charged  in  the  indictment.  There 
was  no  issue  formed,  and  he  was  improperly  sentenced. 
(Hoskins  v.  People,  84  111.  87 ;  Johnson  v.  People,  22  id.  377 ; 
Bishop  on  Crim.  Procedure,  sec.  798 ;  Wharton  on  Crim.  PI. 
and  Pr.  sec.  414.)  If  he  did,  it  was  through  simplicity  and 
ignorance,  and  should  not  have  been  received.  2  Best  on 
Evidence,  689,  marginal;  Wharton  on  Crim.  Evidence,  sec. 
638. 

The  prisoner,  after  having  counsel  appointed,  asked  to 
withdraw  his  plea.  Under  the  circumstances  this  should 
have  been  allowed.  The  court  had  the  power  to  allow  this 
privilege.     Edwards  v.  Irons,  73  111.  583 ;  20  Ga.  674. 
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Mr.  Thomas  Mehan,  State's  Attorney,  for  the  People : 

The  prisoner  entered  the  plea  of  guilty  after  having  the 
indictment  explained  to  him,  and  receiving  a  copy  in  German, 
and  after  being  admonished  by  the  court  of  the  consequences 
of  such  plea.  After  this  the  court  could  do  nothing  but 
render  judgment  thereon.  Bishop  on  Crim.  Procedure,  sees. 
729,  795 ;  4  Blackstone's  Com.  329. 

The  request  of  leave  to  withdraw  the  plea  of  guilty  came 
too  late,  as  judgment  had  already  been  passed.  State  v.  Cot- 
ton, 4  Foster,  143 ;    1  Bishop  on  Crim.  Procedure,  sec.  798. 

The  prisoner  waived  his  right  to  have  counsel  appointed 
by  his  plea  of  guilty,  for  there  was  nothing  for  counsel  to 
defend.  A  prisoner  in  a  capital  case  can  waive  a  constitu- 
tional privilege.  Bishop  on  Criminal  Law,  sec.  840 ;  State  v. 
Gumey,  37  Maine,  156. 

Counsel  also  discussed  the  facts  on  which  he  relied  for  an 
affirmance. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  23d  day  of  November,  1882,  Theodore  Gardner, 
a  young  man  between  nineteen  and  twenty  years  of  age, 
of  German  nationality,  was  indicted  by  the  grand  jury  of 
Mason  county  for  the  murder  of  Mary  Welter,  the  killing 
having  occurred  on  the  14th  of  the  same  month.  At  the  time 
of  the  homicide  young  Gardner  lived  in  the  family  of  John 
B.  Welter,  the  husband  of  the  deceased,  who  was  also  the 
uncle  of  the  accused.  The  prisoner  had  but  a  short  time 
before  come  over  from  Germany  to  this  country,  and  was 
unable  to  speak  or  understand  the  English  language.  On 
the  25th,  the  day  following  the  returning  of  the  indictment 
into  court,  the  accused,  being  formally  arraigned,  plead  guilty 
to  the  charge,  and  was  duly  sentenced  by  the  court  to  be 
hanged  on  the  12th  of  January,  1883.  During  this  proceed- 
ing the  accused  seems  to  have  been  without  counsel,  or  any 
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one  to  consult  or  advise  with  as  to  what  he  should  do  under 
the  trying  circumstances.  Later  in  the  term, — to- wit,  on  the 
14th  of  December,  1882, — and  while  a  judge  other  than  the 
one  who  tried  the  cause  was  presiding,  the  prisoner,  by 
counsel  then  appointed  for  that  purpose,  made  application 
for  leave  to  withdraw  the  plea  of  guilty,  which  was  overruled 
by  the  then  presiding  judge,  on  the  ground  he  had  not  tried 
the  case.  Under  the  peculiar  circumstances  of  this  case  we 
are  of  opinion  this  application  should  have  been  allowed,  and 
that  it  was  error  to  refuse  it.  Had  the  accused  been  a  man 
of  mature  age,  familiar  with  our  language  and  institutions, 
and  nothing  in  the  record  to  create  a  doubt  as  to  whether 
he  fully  understood  the  nature  of  the  charge  against  him, 
and  the  perilous  situation  in  which  he  was  placed,  quite 
a  different  question  would  be  presented.  In  such  a  case, 
assuming  everything  had  proceeded  regularly,  we  would  not 
feel  at  liberty  to  interpose.  Within  the  limits  stated  it 
would  be  a  matter  within  the  discretion  of  the  court  trying 
the  case. 

But  in  this  case,  outside  the  considerations  already  men- 
tioned, we  regard  the  course  adopted  by  the  court  in  its 
examination  of  the  accused,  with  a  view  of  determining 
whether  the  plea  of  guilty  should  be  entered  or  not,  as  irreg- 
ular, and  are  of  opinion  that  the  facts  thus  elicited,  when 
considered  as  a  whole,  in  connection  with  the  manner  in 
which  they  were  obtained  from  the  prisoner,  did  not  warrant 
the  court  in  entering  the  plea  or  in  pronouncing  the  sentence 
of  death.  It  appears  that  upon  the  arraignment  of  the  pris- 
oner, H.  E.  Nortrup,  a  member  of  the  bar,  was,  on  the  sug- 
gestion of  the  State's  attorney,  appointed  by  the  court  an 
interpreter  to  read  the  indictment  to  the  prisoner  in  German, 
and  explain  to  him  the  nature  of  the  charge.  Nortrup  being 
sworn  as  an  interpreter,  and  having  read  the  indictment  to 
the  prisoner  in  German,  the  following  colloquy  occurred 
between  him  and  the  court : 


1883.]  Gardner  v.  The  People.  81 

Opinion  of  the  Court. 

Court :  "You  may  read  to  the  prisoner  the  indictment 
translated  into  German. 

Nortrup :  "Do  not  know  that  I  can  readily  read  to  the 
prisoner  the  indictment  translated  in  German,  on  account  of 
the  technical  phrases  and  law  terms,  but  I  can  give  him  the 
substance  of  it. 

Court :     "Very  well ;  you  may  do  so. 

(Nortrup  then  explained  the  indictment  to  the  prisoner.) 

Nortrup :  "I  have  explained,  as  best  I  could,  the  three 
counts  in  the  indictment ;  he  says  he  understands  the  charge. 

Court :     "You  may  ask  him  whether  he  is  guilty  or  not. 

Nortrup:     "The  prisoner  says  he  is  guilty. 

Court :     "Ask  him  if  he  killed  Mary  Welter. 

Nortrup  :     "He  says  he  did. 

Court:  "Does  he  understand  the  nature  of  the  charges 
against  him? 

Nortrup :  "He  says  he  does ;  but  in  talking  with  him  I 
did  not  explain  so  fully  to  him  the  charges  as  I  could  to 
write  it  out  in  German. " 

The  court  then  ordered  the  indictment  to  be  copied  and 
translated  into  German,  which  was  done  by  Nortrup.  After 
having  made  out  the  copy,  and  endeavored  to  explain  to  the 
accused,  in  German,  the  nature  of  the  charge,  as  well  as  he 
could,  Nortrup,  under  the  sanction  of  an  oath,  made  a  report 
to  the  court  in  these  words : 

"Your  Honor — I  have  given  the  prisoner  a  translation  of 
the  indictment,  and  yet  it  is  not  literal  copy  of  it ;  contains 
the  substance  of  it,  but  it  is  not  a  perfect  translation  of  the 
indictment.  I  made  it  up  as  best  I  could,  and  gave  him  that 
copy.  I  have  talked  with  the  prisoner  in  his  native  tongue, 
and  from  the  way  he  answers  me,  and  from  the  statements 
he  makes,  I  would  suggest,  as  a  friend  of  the  court,  that 
your  honor  appoint  him  counsel.  I  can  concede  that  he 
will  answer  so  you  can  enter  the  plea  of  guilty,  but  from  the 
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state  of  his  mind,  and  the  way  he  appears  to  me  in  talking 
with  him,  I  do  not  believe  he  understands  his  situation.  I 
am  satisfied  he  does  not  understand  the  relation  of  things, 
is  wholly  unacquainted  with  our  institutions,  and  does  not 
understand  enough  to  act  intelligently  during  the  proceeding. 
I  am  satisfied  that  if  the  State's  attorney  had  put  a  count 
for  arson  in  the  indictment  he  would  plead  guilty  to  that,  too, 
he  is  that  ignorant,  and  the  way  he  answers  me  satisfies  me 
that  he  is  not  in  frame  of  mind  to  act  for  himself. " 

Under  these  circumstances,  notwithstanding  the  killing 
was  confessed,  we  are  of  opinion  it  was  the  duty  of  the  court 
to  at  least  have  appointed  the  prisoner  counsel,  and  not  have 
entered  the  plea  of  guilty  without  his  concurrence.  But  the 
more  proper  course  would  have  been  to  have  entered  the  plea 
of  not  guilty  for  him,  as  in  the  case  of  one  whose  sanity  is 
questionable,  or  of  one  standing  mute,  and  to  have  appointed 
counsel  to  take  charge  of  his  defence. 

After  some  further  colloquy  between  the  court  and  Nortrup, 
the  latter,  being  impressed  with  the  conviction  the  prisoner 
did  not  fully  comprehend  the  nature  of  the  charge  against 
him  or  fully  realize  his  perilous  situation,  declined  to  interro- 
gate the  prisoner  further,  or  otherwise  act  as  an  interpreter, 
and  thereupon  the  court  appointed  L.  Kingstorff  to  act  as 
such.  A  number  of  questions  were  then  asked  the  accused, 
under  the  direction  of  the  court,  eliciting  answers  admitting 
the  killing,  and  also  that  he  understood  the  charge,  being 
substantially  the  same  answers  he  had  given  before.  After 
which  the  following  passed  between  the  court  and  Eingstorff, 
the  interpreter : 

Court :     "Ask  him  why  he  killed  her. 

Interpreter:     "He  says  they  quarrelled. 

Court:     "What  about? 

Interpreter :  "He  says  she  said  he  wrote  a  letter," — inter- 
preter, puzzled,  continuing, — "something  about  his  clothes. 
I  can  not  make  out  what  he  means. 
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Court :     "Did  the  woman  have  any  weapons  ? 

Interpreter:  "He  says  not;  he  says  she  threatened  t< 
shoot  him.     She  said,  if  I  did  not  leave  she  would  shoot  me. 

Court :     "Ask  him  how  he  killed  her. 

Interpreter:  "He  says  he  grabbed  her  by  the  neck  in  a 
handkerchief  she  had  around  her  neck,  then  he  threw  her  on 
the  floor,  and  she  was  dead. 

Court:  "What  did  he  tie  the  handkerchief  around  her 
neck  for  ? 

Interpreter:     "He  says  he  did  not  do  that,"  etc. 

During  this  examination  of  the  accused,  Kingstorff,  refer- 
ring to  the  prisoner,  remarked  to  the  court :  "He  talks  and 
acts  like  a  half  idiot." 

As  already  indicated,  this  inquisitorial  process  to  which 
the  prisoner  was  subjected  was  irregular  and  unwarranted. 
The  calling  on  one  to  plead  to  an  indictment  can  not  be 
made  the  occasion  for  extracting  from  him  criminating  evi- 
dence against  himself.  If,  under  peculiar  circumstances  like 
the  present,  the  court  has  doubts  as  to  whether  the  accused 
understands  the  nature  of  the  charge,  the  court,  if  able  to 
communicate  with  the  prisoner,  should  explain  to  him  the 
nature  of  the  charge,  as  well  as  the  consequences  of  a  plea 
of  guilty;  but  if,  by  reason  of  being  unable  to  speak  thi 
language  of  the  prisoner,  the  court  can  not  do  so,  it  should 
appoint  competent  counsel  for  the  accused,  to  see  that  the 
character  of  the  charge  and  consequences  of  the  plea  are 
fully  understood,  before  accepting  such  a  plea, — and  if,  after 
availing  itself  of  all  these  precautions  and  safeguards,  the 
court  is  still  in  doubt,  then,  as  before  suggested,  the  plea  of 
not  guilty  should  be  entered,  and  the  cause  submitted  to  a 
jury.  Under  no  circumstances  ought  the  court,  in  such  case, 
to  proceed  to  examine  the  accused,  as  seems  to  have  been 
done  here,  with  a  view  of  determining  whether  the  killing 
was  murder  or  some  other  offence.  This  was,  in  effect,  try- 
ing the  prisoner  by  the  court,  which,  of  course,  is  wholly 
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incompatible  with  the  safeguards  which  the  law  has  thrown 
around  one  charged  with  a  capital  offence.  We  have  no 
doubt  the  accused  understood  he  was  charged  with  the  killing 
of  the  deceased,  and  also  that  he  did  not  wish  to  deny  that 
fact ;  yet,  at  the  same  time,  we  think  it  highly  improbable 
lliat  he  understood  the  difference  between  a  charge  of  murder 
jtnd  a  mere  charge  of  taking  life,  or  that  one  might  be  proved 
guilty  of  killing  another  and  yet  not  be  guilty  of  any  offence 
at  all,  or  at  least  of  the  offence  of  murder.  Even  admitting 
the  court  would  be  justifiable  in  entering  a  plea  of  guilty 
upon  admissions  thus  obtained,  (which  we  have  just  seen  it 
would  not,)  it  is  clear  the  admission  of  the  accused  in  this 
case  that  he  killed  the  deceased,  without  a  more  satisfactory 
account  of  the  attending  circumstances,  was  not  sufficient 
to  authorize  the  entry  of  that  plea.  The  killing,  as  is  well 
understood,  standing  alone,  does  not  constitute  the  crime  of 
murder,  but,  rather,  a  single  link  in  the  chain  of  testimony 
to  establish  that  crime. 

This  case  well  illustrates  the  great  danger  there  would  be 
in  any  system  of  law  that  would  allow  a  plea  of  guilty  to  be 
entered  up  on  criminatiDg  evidence  thus  obtained.  From 
the  evidence  thus  extracted  from  the  prisoner,  if  his  state- 
ments are  all  to  be  relied  on,  the  killing  occurred  in  a  quarrel, 
in  which  it  is  evident  most  of  the  details  are  as  yet  undis- 
closed, but  in  the  little  that  does  appear,  taking  his  statement 
as  true,  the  deceased,  pending  the  quarrel,  and  as  part  of  it, 
threatened  to  shoot  him.  There  may  be  no  truth  in  this 
part  of  his  statement,  and  we  do  not  wish  to  be  under- 
stood as  intimating  any  opinion  on  that  subject.  But  this 
we  do  say,  that  if  admissions  thus  obtained  could  be  used 
for  such  a  purpose,  common  justice  would  say  that  the  pris- 
oner should  have  the  benefit  of  his  statement  taken  as  a 
whole. 

For  the  error  indicated  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded,  with  direction  to  the  cir- 
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cuit  court  to  permit  the  prisoner  to  withdraw  the  plea  of 
guilty  and  to  enter  a  plea  of  not  guilty,  and  to  proceed  with 
the  trial  of  the  cause  as  in  other  cases. 

Judgment  reversed. 


A.  B.  Searing  et  al. 

v, 

Thomas  Heavysides  et  al. 

Filed  at  Springfield  March  29,  1883. 

Taxes — when  enjoined  in  equity.  Where  an  assessor  assesses  personal 
property  against  one  who  was  not  the  owner  of  the  same  on  the  1st  day  of 
May,  in  the  year  for  which  the  assessment  is  made,  and  who  had  no  posses- 
sion or  control  over  the  same  at  that  time,  and  had  no  interest  therein,  the 
•taxes  levied  on  such  assessment  will  be  without  warrant  of  law;  and  if  the 
town  board  of  review  and  county  board  refuse  to  give  relief  on  application 
and  proof,  a  court  of  equity  will  restrain  the  collection  of  such  tax. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Owen  T.  Beeves,  Judge,  presiding. 

This  was  a  bill  in  chancery  to  enjoin  the  collection  of  a 
tax  alleged  to  have  been  assessed  against  the  complainants 
upon  personal  property  owned  by  another  person. 

The  bill  alleges  that  complainants  reside  in  Livingston 
county,  in  this  State ;  that  the  assessor  for  the  township  of 
Mona,  in  Ford  county,  Illinois,  for  the  year  1880,  on  June 
26,  1880,  assessed  complainants,  in  Mona  township,  $3300 
on  "all  kinds  of  grain,"  as  belonging  to  and  owned  by  com- 
plainants in  that  township;  that  on  May  1,  1880,  or  at  the 
date  of  said  assessment,  complainants  did  not  own,  possess 
or  control  in  Mona  township  to  exceed  3000  bushels  of  grain 
of  all  kinds ;  that  the  assessor,  fraudulently  and  illegally, 
without  the  knowledge  of  complainants,  assessed  to  them 
20,000  bushels  of  corn  in  cribs  in  said  township  of  Mona, 
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numbered  1,  2  and  3;  that  said  corn,  so  assessed  to  them, 
was  not  their  property,  nor  in  their  possession,  nor  under 
their  control,  on  May  1,  1880,  or  June  26,  1880, — the  time 
of  said  assessment,  —  but  that  on  February  9,  1880,  the 
same  had  been  sold  and  delivered  to  J.  &  E.  Buckingham, 
of  which  sale  and  delivery  the  assessor,  prior  to  said  assess- 
ment, was  notified ;  that  the  assessor  also  added  a  penalty 
of  fifty  per  cent  to  said  20,000  bushels,  of  corn,  which,  with 
the  3000  bushels  complainants  did  then  own,  made  33,000 
bushels  of  grain  which  the  assessor  assessed  to  the  complain- 
ants, as  named  above ;  that  orators,  having  learned  of  the 
assessment,  went  before  the  town  board  of  Mona  township, 
on  the  fourth  Monday  of  June,  1880,  and  made  proof  of  the 
facts  stated,  but  the  board  refused  to  correct  the  assessment ; 
that  at  the  July  session,  1880,  of  the  board  of  supervisors  of 
Ford  county,  they  made  proof  of  said  facts,  and  that  board 
gassed  an  order  that  said  penalty  should  be  subtracted  from 
the  assessment,  but  refused  to  take  any  other  action ;  that 
taxes  were  extended  against  complainants  on  such  assess- 
ment, of  $3300,  less  $550  of  a  deduction,  which  was  supposed 
to  represent  said  added  penalty,  but  that  such  deduction  did 
not,  in  fact,  represent  said  penalty,  which  was  about  $1000 ; 
that  the  tax  against  complainants  on  the  whole  of  said  prop- 
erty is  $75,  but  on  the  portion  of  it  exclusive  of  the  said 
20,000  bushels  of  corn,  only  $23, — which  last  sum  complain- 
ants have  paid  to  the  tax  collector ;  that  said  collector  has  in 
his  hands  the  tax  books,  with  the  tax  warrant  for  the  taxes  of 
1880,  and  insists  upon  the  payment  by  complainants  of  all 
ttf  said  tax  so  assessed  against  them,  and  threatens  to  levy 
m  and  sell  complainants'  property  to  make  all  the  residue  of 
Baid  tax  unpaid.  The  bill  prays  for  an  injunction  against  the 
collector  to  restrain  the  collection  of  the  residue  of  said  tax. 
The  circuit  court  sustained  a  demurrer  to  the  bill,  and 
dismissed  the  same  for  want  of  equity,  and  the  complainants 
appeal. 
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Mr.  A.  Sample,  for  the  appellants : 

The  abstract  presents  the  facts,  which  raise  the  legal  ques- 
tion whether  A  can,  by  injunction,  restrain  the  collection 
of  a  tax  fraudulently  assessed  to  him  on  property  which 
actually  belonged  to  B.  It  will  be  observed  that  the  prop- 
erty on  which  such  fraudulent  assessment  was  made  did  not 
belong  to,  and  had  not  been  in  the  custody  or  control  of,  com- 
plainants from  February  9,  1880.  Our  court  seems  to  have 
settled  the  question  in  the  case  of  Irvin  v.  New  Orleans, 
St.  Louis  and  Chicago  R.  R.  Co.  94  111.  105.  See,  also,  Union 
Trust  Co.  v.  Weber,  96  111.  346. 

In  the  case  at  bar,  then,  the  tax  was  assessed  and  levied 
without  authority  of  law,  and  in  such  cases  an  injunction  will 
always  lie.  Town  of  Lemont  v.  Singer  dt  Talcott  Stone  Co. 
98  111.  94 ;  Kimball  v.  Merchants'  Savings,  Loan  and  Trust  Co. 
89  id.  611 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Cole, 
75  id.  591 ;  Gage  v.  Evans,  90  id.  569. 

Mr.  F.  L.  Cook,  for  the  appellees: 

The  Eevenue  law  affords  an  ample  remedy,  and  appellants 
having  sought  the  forum  provided,  are  concluded  by  its  deci- 
sion. Belleville  Nail  Co.  v.  The  People  ex  rel.  98  111.  399 ; 
City  of  Peoria  v.  Kidder,  26  id.  357;  Adsit  v.  Lieb  et  al.  76 
id.  198;  Evans  v.  Gage  et  al.  1  Bradw.  202. 

Appellants  appeared  before  the  town  board  of  review,  who 
refused  to  change  the  assessment.  They  then  went  before 
the  board  of  supervisors,  at  their  July  session,  1880,  who,  as 
provided  by  law,  reviewed  the  assessment  and  corrected  the 
same.  While  it  may  be  true  that  they  were  not  obliged  to 
make  these  applications  for  relief,  I  submit  that  having  done 
so  they  are  bound  to  abide  the  result.  The  question  then 
becomes  res  judicata,  and  can  not  be  reviewed  by  this  pro- 
ceeding. The  tax  is  personal,  and  if  illegal  the  remedy  at 
law  is  complete. 
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In  no  event  will  an  injunction  lie  unless  it  is  clearly  made 
to  appear  that  the  party  has  been  wrongfully  assessed,  and 
will  sustain  irreparable  injury  unless  the  collection  of  the 
tax  be  enjoined.  Porter  et  al.  v.  Rockford,  Rock  Island  and 
St.  Louis  R.  R.  Co.  76  111.  561. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

By  the  showing  of  the  bill  the  property  which  was  the  sub- 
ject of  taxation  in  this  case  at  the  time  it  was  assessed,  or 
liable  to  assessment,  was  not  the  property  of  the  complain- 
ants, but  was  the  property  of  J.  &  E.  Buckingham,  the  com- 
plainants having  no  interest  whatever  in  the  same,  and  it  not 
being  in  their  possession  or  under  their  control.  There  was, 
then,  no  authority  of  law,  as  appears  by  the  bill,  for  assess- 
ing a  tax  upon  this  property  against  the  complainants.  They 
were  liable  to  taxation  only  on  their  own  property,  and  not 
for  the  property  of  another  person. 

But  although  the  tax  be  illegally  assessed,  it  is  insisted  by 
appellees  that  there  is  no  ground  of  equitable  jurisdiction  for 
enjoining  the  collection  of  the  tax ;  that  the  remedy  at  law 
is  adequate ;  that  if  payment  should  be  made  of  the  tax  the 
amount  might  be  recovered  back ;  that  if  proceedings  should 
be  taken  to  enforce  collection  of  the  tax  by  distress  and  sale, 
it  would  be  but  the  case  of  an  ordinary  trespass,  to  prevent 
the  commission  of  which  a  court  of  equity  will  not  interfere, 
and  for  which,  if  committed,  there  would  be  full  redress  at 
law.  The  general  rule  upon  the  subject  is  as  insisted  by 
appellees ;  but  under  the  decisions  of  this  court  there  are 
certain  well  recognized  exceptions  to  that  rule  where  a  court 
of  equity  will  take  jurisdiction  to  afford  relief  against  the  col- 
lection of  taxes,  one  of  which  is,  when  a  tax  has  been  imposed 
where  the  law  has  not  authorized  it  to  be  levied.  Chicago, 
Burlington  and  Quincy  R.  R.  Co.  v.  Frary,  22  111.  36 ;  Drake 
v.  Phillips,  40  id.  388 ;   Vieley  v.  Thompson,  44  id.  9 ;  Kim- 
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ball  v.  Merchants'  Savings,  Loan  and  Trust  Co.  89  id.  611; 
Lemont  v.  Singer  d  Talcott  Stone  Co.  98  id.  94. 

The  tax  in  question  is  one  levied  against  the  complainants 
without  warrant  of  law,  and  so  comes  within  that  class  of 
cases  in  which  we  have  admitted  the  jurisdiction  of  a  court 
of  equity  to  restrain  the  collection  of  a  tax.  Irvin  v.  New 
Orleans,  St.  Louis  and  Chicago  R.  R.  Co.  94  111.  105. 

Being  of  opinion  that  the  demurrer  was  improperly  sus- 
tained to  the  bill,  the  decree  will  be  reversed  and  the  cause 

remanded. 

Decree  reversed. 

Mr.  Justice  Walker:  I  am  unable  to  hold  that  equity 
has  power  or  jurisdiction  to  review  the  decision  of  the  boards 
of  review,  which  heard  evidence,  and  held  the  property  was 
properly  assessed.  I  hold  that  remedy  having  been  given 
by  statute,  it  is  conclusive  when  employed. 


Theodore  Siegel 

v. 

The  People  of  the  State  op  Illinois. 

Filed  at  Springfield  March  29,  1883. 

1.  Sale  of  intoxicating  liquor  to  a  minor — of  a  gift,  as  distin- 
guished from  a  sale — variance.  The  offence  of  selling  liquor  to  a  minor  is 
distinct  from  that  of  giving  such  liquor  to  a  minor;  and  a  count  in  an  indict- 
ment for  the  one  will  not  be  sustained  by  proof  of  the  other. 

2.  Same — sale  to  an  adult,  who  treats  a  minor — whether  an  offence 
under  the  Dram-shop  act  prohibiting  the  sale  of  liquor  to  minors.  The 
sale  of  three  glasses  of  beer  to  an  adult  by  a  saloon  keeper,  the  adult  paying 
therefor,  and  giving  one  of  the  glasses  of  beer  to  a  minor,  who  drinks  the 
same,  does  not  make  the  seller  liable  under  section  6  of  the  Dram-shop  act, 
although  the  minor  may  have  furnished  the  money  with  which  to  procure  the 
same,  the  seller  having  no  knowledge  of  that  fact,  and  there  is  nothing  to 
lead  him  to  suspect  that  such  is  the  case. 
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3.  Where  a  sale  of  liquor  is  made  to  an  adult,  it  is  of  no  consequence  that 
the  bar-keeper  sees  a  minor  present,  and  understands  he  is  to  participate  iy 
drinking  the  same.  In  such  case,  while  he  is  letting  a  minor  have  liquor,  he 
is  not  guilty  of  either  selling  or  giving  liquor  to  a  minor. 

4.  A  case  might  arise  where  the  bar-keeper  ought  to  know,  from  the  cir- 
cumstances, that  the  person  purchasing  liquor  is  being  used  by  a  minor  as  a 
screen  to  conceal  his  own  participation,  and  in  such  case  the  vendor  would 
be  liable  under  the  statute.  But  the  question  whether  such  fact  exists  should 
be  submitted  to  the  jury  on  the  evidence. 

5.  Same — construction  of  the  Dram-shop  act  limited  to  its  terms.  A 
court  will  not  extend  tbe  terms  of  a  criminal  statute  beyond  their  clear  legal 
meaning.  So  the  word  "sell,"  in  section  6  of  the  Dram-shop  act,  prohibit- 
ing sales  of  liquor  to  minors,  will  not  be  construed  to  mean  something 
different  from  its  ordinary  legal  import.  The  prohibition  is  only  as  to  the 
excepted  class,  and  no  liability  of  a  criminal  nature  is  imposed  upon  the 
vendor  on  account  of  the  motives  with  which  the  vendee  shall  purchase,  or 
the  uses  to  which  he  shall  afterward  apply  the  liquor.  The  meaning  of  the 
word  is  to  be  determined  by  the  settled  rules  and  principles  of  the  common 
law,  there  being  in  the  statute  no  definition  of  what  shall  be  held  to  consti- 
tute a  sale  to  a  minor,  nor  any  specification  of  what  shall  be  sufficient  evidence 
of  such  sale.  To  constitute  such  a  sale,  the  seller  is  only  bound  by  that  to 
which  he  and  the  purchaser  knowingly  assent. 

6.  Conteact — whether  made  with  the  principal  or  his  agent.  Where 
a  person  contracts  or  purchases  as  agent,  or  he  is  known  by  the  vendor  to  be 
such,  the  contract  is  with  the  principal;  but  when  one  contracts  as  an  indi- 
vidual, and  the  other  party  has  no  knowledge  of  his  agency,  the  contract,  so 
far  as  it  affects  the  latter,  is  with  the  agent  alone,  unless,  after  knowledge  of 
the  fact  of  agency,  he  ratifies  the  contract  as  having  been  made  with  the 
principal. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Champaign  county ;  the  Hon.  C.  B.  Smith,  Judge, 
presiding. 

Plaintiff  in  error  was  indicted  and  convicted  of  selling 
liquor  to  a  minor.  Upon  the  trial,  James  Cantner  testified : 
"I  will  be  twenty  on  the  10th  of  April  next.  Know  defend- 
ant when  I  see  him.  Know  his  place  of  business.  It  is  in 
Champaign  county,  Illinois.  He  is  a  saloon  keeper.  His 
place  of  business  was  there  prior  to  October,  1880.     I  was 
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there  but  once  prior  to  October  9,  1880.  I  did  not  obtain 
anything  there  to  drink.  The  next  time  I  was  in  his  place 
of  business  was  on  the  3d  day  of  July  last,  1880.  Marion 
Eoach  and  Charles  Schlorff  were  with  me.  I  don't  remem- 
ber whether  the  defendant  was  in  the  saloon  or  not.  I 
obtained  beer  there.  It  was  lager  beer.  It  is  termed  malt 
beer.  I  drank  twice.  Me  and  Charles  Schlorff  and  Marion 
Eoach  went  in  and  sat  down  at  a  table,  and  we  gave  Eoach 
the  money,  and  we  went  up  and  he  called  for  the  drinks,  and 
we  got  it.  The  beer  was  put  on  the  counter.  I  was  standing 
at  the  west  end  of  the  counter.  Schlorff  and  Eoach  were  on 
the  east  side  of  me.  We  were  standing  close  together.  Eoach 
called  for  three  glasses  of  beer.  We  drank  it.  I  did  not 
know  the  man  behind  the  counter.  The  man  behind  the 
counter  was  in  his  shirt  sleeves,  and  selling  beer.  I  expect 
there  were  twenty  people  in  the  saloon.  Marion  Eoach  paid 
for  the  beer.  When  I  was  drinking,  the  bar-keeper  was  not 
very  far  from  me.  He  was  waiting  on  other  persons.  He 
set  the  glasses  of  beer  out  on  the  counter  in  a  row.  After  we 
drank  the  beer  we  went  to  a  table,  sat  down  and  talked  awhile, 
and  then  went  up  and  got  three  more  glasses.  We  gave 
Eoach  the  money.  I  think  it  was  fifteen  cents.  He  was 
'broke.'  We  gave  him  fifteen  cents  each  time.  After  we 
gave  him  the  second  fifteen  cents  we  went  up  to  the  bar. 
He  called  for  three  glasses  of  beer.  The  bar-keeper  gave 
them  and  we  drank  them  as  before."  Upon  cross-examina- 
tion he  testified :  "I  suppose  Eoach  was  about  twenty-two 
or  twenty-three  years  old.  I  don't  mean  to  say  that  the  bar- 
keeper saw  us  give  Eoach  the  money.  As  far  as  I  know  he 
didn't  know  anything  about  that."  The  plaintiff  in  error 
was  a  witness  in  his  own  behalf,  and  testified  that  he  did 
not  know  Cantner  before  the  finding  of  this  indictment ; 
that  he  never  saw  witness  in  his  saloon,  and  that  he  had 
a  bar-keeper  at  the  time  of  the  alleged  commission  of  the 
offence. 
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This  was  all  the  evidence.  And  the  court  thereupon,  at 
the  instance  of  the  People,  instructed  the  jury  as  follows, — 
to  which  plaintiff  in  error,  at  the  time,  excepted : 

"The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  James  Cantner, 
the  witness,  and  Charles  Schlorff  and  Marion  Eoach,  went 
into  the  saloon  of  the  defendant  and  obtained  from  the  bar- 
keeper of  the  defendant,  if  he  then  and  there  had  a  bar- 
keeper, lager  beer,  and  that  it  was  malt  liquor,  and  they 
drank  the  same  in  the  presence  of  said  bar-keeper,  and  if 
the  proof  shows  that  James  Cantner  was  a  minor,  then  you 
should  find  the  defendant  guilty  on  as  many  counts  as  the 
proof  shows,  beyond  a  reasonable  doubt,  such  sales  were 
made,  and  in  such  case  it  makes  no  difference  whether  the 
bar-keeper  is  paid  for  such  malt  liquor  by  the  minor  witness 
or  by  an  adult  in  his  presence,  provided  you  believe,  from  the 
evidence,  that  at  the  time  of  the  alleged  sale  the  alleged  liquor 
was  handed  out  by  defendant's  bar-keeper,  to  be  drank  by 
the  person  who  paid  directly  for  it,  if  the  proof  shows  it  was 
paid  for,  and  also  to  be  drank  by  the  alleged  minor,  James 
Cantner,  and  that  the  alleged  liquor  was  then  and  there  paid 
for." 

The  following  instruction,  asked  by  the  plaintiff  in  error, 
was  refused  by  the  court, — to  which  ruling  plaintiff  in  error 
also  excepted : 

"The  court  instructs  the  jury,  that  in  order  to  constitute  a 
sale  there  must  be  an  intention  to  sell,  and  to  constitute  a 
sale  to  the  witness,  Cantner,  in  this  case,  it  is  necessary  that 
the  defendant  or  his  agent  should  intend  to  sell  to  him." 

Motion  for  new  trial  was  made  by  plaintiff  in  error,  and 
overruled  by  the  court, — and  to  this,  also,  plaintiff  in  error 
excepted. 

This  case  was  taken  by  writ  of  error  to  the  Appellate  Court 
for  the  Third  District,  and  that  court,  at  its  November  term, 
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1882,  affirmed  the  judgment  of  the  circuit  court.     This  writ 
of  error  is  on  the  last  named  judgment. 

Messrs.  Kubens  &  Hiestand,  for  the  plaintiff  in  error: 

Section  6  of  the  Dram-shop  act  creates  two  distinct  and 
different  offences  with  reference  to  minors :  First,  it  is  made 
an  offence  to  sell  intoxicating  liquor  to  a  minor ;  and  second, 
it  is  made  an  offence  to  give  such  liquor  to  a  minor.  These 
are  distinct  and  separate  offences,  and  proof  of  one  will  not 
sustain  a  charge  of  the  other.  Humpeler  v.  People,  92  111. 
400. 

A  sale  is  a  transfer  of  the  absolute  or  general  property  in 
a  thing  for  a  price  in  money,  and  mutuality  is  a  necessary 
element  of  every  sale.  (Benjamin  on  Sales,  sees.  1,  38,  39, 
50.)  Therefore,  a  mistake  as  to  the  person  with  whom  the 
contract  is  made  will  avoid  the  sale.  A  party  has  the  right 
to  select  who  he  will  contract  with.  Benjamin  on  Sales, 
sec.  58 ;  Holt's  Nisi  Prius,  253;  Boulton  v.  Jones,  2  H.  &  N. 
564;  Mudge  v.  Oliver,  1  Allen,  74;  Higgons  v.  Burton,  26 
L.  J.  Ex.  342. 

In  sales  of  intoxicating  liquors  the  identity  of  the  vendee 
is  of  the  utmost  importance.  A  sale  to  an  adult  who  is  sober 
and  temperate  is  lawful  by  one  having  a  license  to  sell,  while 
to  a  minor,  without  the  proper  consent  of  the  parent,  etc., 
will  subject  the  vendor  to  fine,  and  perhaps  imprisonment. 

The  statute  in  question  is  highly  penal,  and  should  be 
strictly  construed.  A  new  trial  ought  to  be  granted  if  the 
evidence  leaves  a  reasonable  doubt  of  the  guilt  of  the  de- 
fendant. Stuart  v.  People,  73  111.  20 ;  Otmer  v.  People,  76 
id.  149. 

Mr.  E.  L.  Sweet,  also  for  the  plaintiff  in  error: 
An  intent  is  necessary  to  constitute  a  sale,  here,  as  in  any 
criminal  case, — not  an  intent  to  sell  to  a  person  of  a  par- 
ticular character,  as,  to  a  minor  or  drunkard,  but  an  intent 
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to  sell  to  the  individual  who  is  alleged  to  have  purchased. 
Criminal  Code,  div.  2,  sees.  9,  10. 

The  instruction  for  the  prosecution  took  an  important 
question  of  fact  from  the  jury, — whether  the  sale  was  in  fact 
made  to  the  minor, — and  this  was  error.  Kirby  v.  Watt,  19 
111.  393;  Hart  v.  Wing,  4:4:  id.  141. 

Mr.  W.  W.  Mathews,  State's  Attorney,  for  the  People, 
argued  that  the  sale  to  the  adult  who  was  accompanied  by 
the  minor  was  a  sale  to  the  minor,  within  the  meaning  of 
the  Dram-shop  act. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

No  question  arises  here  whether  plaintiff  in  error  is  guilty 
of  having  given  liquor  to  a  minor, — the  offence  for  which  he 
was  tried,  and  of  which  he  was  convicted,  was  selling  liquor 
to  a  minor ;  and  we  have  heretofore  held  a  count  for  the  one 
will  not  be  sustained  by  proof  of  the  other  offence.  Humpeler 
v.  The  People,  92  111.  400. 

The  circuit  court,  by  its  ruling  in  giving  the  instruction 
asked  by  the  People,  and  in  refusing  that  asked  by  plaintiff 
in  error,  in  effect  decided  that  if  a  minor  give  an  adult  money 
wherewith  to  buy  beer  for  the  two,  and  the  adult  accept  it 
and  therewith  buy  beer,  which  is  drank  by  the  two,  the  vendor 
of  the  beer  is  guilty  of  a  sale  to  the  minor,  within  the  mean- 
ing of  the  6th  section  of  the  Dram-shop  act,  (Kev.  Stat. 
1874,  chap.  43,)  notwithstanding  he  did  not,  at  the  time, 
know  that  the  adult  had  been  furnished  with  money  by  the 
minor,  and  had  no  reason  to  suppose  he  was  acting  as  agent 
for  the  minor, — in  short,  that  the  vendor  made  a  contract  he 
did  not  intend  to  make,  and  that  he  had  no  reason  to  sup- 
pose he  was  making.  So  much  of  that  section  of  the  statute 
as  is  material  reads  as  follows :  "Whoever,  by  himself  or 
his  agent  or  servant,  shall  sell  or  give  intoxicating  liquor  to 
any  minor,  without  the  written  order  of  his  parent,  guardian 
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or  family  physician,  *  *  *  shall,  for  each  offence,  be 
fined,"  etc.  There  is  no  definition  of  what  shall  be  held  to 
constitute  a  sale  to  a  minor,  nor  is  it  specified  what  evidence 
shall  be  deemed  sufficient  proof  thereof,  but  the  question  is 
left  to  be  determined  by  settled  common  law  principles.  The 
word  "sell"  has  a  well  known  legal  signification,  and  in  the 
absence  of  anything  to  the  contrary  appearing  in  the  statute, 
we  must  assume  that  it  is  here  intended  to  have  that  signifi- 
cation. There  is  nothing  exceptional  in  a  sale  that  distin- 
guishes it  from  other  contracts,  as  respects  the  concurrence 
or  coming  together  of  the  minds  of  the  parties ;  and  so  in 
general,  if  not  universally,  in  cases  of  sales,  parties  are  only 
bound  by  that  to  which  they,  in  fact  or  in  legal  presumption, 
knowingly  assent.  If  A  propose  to  buy  of  B,  and  B  agree  to 
sell  to  A,  B  does  not  thereby  become  bound  to  sell  to  C  ;  and, 
for  like  reason,  if  such  contract  be  consummated  as  thus 
made,  it  must  amount  to  a  sale  to  A,  and  can  not  be  held  to 
be  a  sale  to  C.  Upon  the  plainest  and  most  obvious  prin- 
ciples of  natural  right,  as  respects  private  property,  when 
the  question  is  unaffected  by  a  public  duty,  an  individual 
may  contract  to  sell  to  whom  he  pleases,  and  he  can  not  be 
obligated  to  a  person,  or  by  terms  which  he  did  not  have, 
and  could  not  reasonably  have  had,  in  contemplation  when 
he  contracted.  Undoubtedly,  a  person  may  buy  through  an 
agent,  and  in  such  case,  there  being  no  question  of  the  fact 
of  agency,  although  the  dealing  is  with  and  the  delivery  to 
the  agent,  in  legal  effect  the  sale  is  to  the  principal.  The 
rule  is,  where  a  person  contracts  as  agent,  or  he  is  known  to 
be  such,  the  contract  is  with  his  principal ;  but  where  he 
contracts  as  an  individual  only,  and  the  opposite  party  has 
no  knowledge  of  his  agency,  the  contract,  so  far  as  it  affects 
the  opposite  party,  is  with  him  alone.  (Story  on  Agency, 
sec.  266;  Chitty  on  Contracts,  (11th  Am.  ed.)  308;  2  Kent's 
Commentaries,  (8th  ed.)  620,  *631 ;  Wharton  on  Agency, 
sees.  431,  496;    Huntington  v.  Knox,   12  Q.  B.  311;    Win- 


96  Siegel  v.  The  People.  [March 

Opinion  of  the  Court. 

Chester  v.  Howard,  97  Mass.  303.)  In  such  case,  the  princi- 
pal, by  virtue  of  his  contract  with  his  agent,  may,  as  between 
themselves,  be  entitled  to  the  benefit  of  the  contract, — but 
this  is  as  between  themselves,  only,  and  in  nowise  affects  the 
opposite  party,  unless,  indeed,  he,  after  knowledge,  ratifies 
the  contract  as  one  with  the  principal,  in  which  event  he 
would  be  bound  by  his  ratification.  (See  authorities  supra.) 
We  are  not  unmindful  of  the  general  principle  that  where 
a  statute  commands  that  an  act  be  done  or  omitted,  which, 
in  the  absence  of  such  statute,  might  .have  been  done  or 
omitted  without  culpability,  ignorance  of  the  fact  or  state  of 
things  contemplated  by  the  statute  will  not  excuse  its  viola- 
tion,— instances  of  which  are,  acts  declaring  forfeiture  of 
ship  for  having  smuggled  goods  on  board,  and  other  kindred 
fiscal  laws ;  acts  prohibiting  intrusion  into  office ;  acts  pro- 
hibiting marriage  while  former  husband  or  wife  is  still  living ; 
and  acts  prohibiting  seduction  of  females  under  specified  ages, 
etc.  (3  Greenleaf  on  Evidence,  sec.  21 ;  1  Wharton  on  Crim. 
Law.  (7th  ed.)  sec.  83.)  And  on  this  principle  we  held,  in 
a  prosecution  like  the  present,  that  the  vendor  of  liquor  is 
bound  to  know  whether  the  person  to  whom  he  sells  is  a 
minor  or  an  adult.  (McCutcheon  v.  The  People,  69  111.  601.) 
But  here  it  is  not  ignorance  of  the  facts  or  state  of  things 
contemplated  by  the  statute,  (i.  e.,  the  kind  of  liquor  sold, 
the  age  of  the  party  to  whom  sold,  etc.,)  but  it  is  the  non- 
existence of  the  prohibited  act, — the  fact  that  the  person  to 
whom  the  liquor  was  sold  was  not  the  minor  alleged  in  the 
indictment,  but  a  different  person,  and  one  who  was  an  adult, 
— that  constitutes  the  defence.  It  is  as  if,  in  the  case  of  the 
smuggled  goods,  it  were  shown  the  smuggled  goods  were  not, 
and  had  not  been,  on  board  the  ship  sought  to  be  forfeited ; 
or,  in  the  case  of  the  prohibited  marriage,  the  person  married 
was  not,  in  fact,  the  husband  or  wife  of  a  living  person,  but 
some  other  and  unobjectionable  person;  or,  in  the  case  of 
intrusion  into  office,  there  had  been,  in  fact,  no  attempt  to 
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assume  its  duties ;  or,  in  the  case  of  the  seduction,  the  per- 
son seduced  was,  in  fact,  a  different  person  from  that  alleged, 
and  above  the  prohibited  age.  Had  the  statute  prohibited 
all  persons  from  letting  minors  have  liquors,  and  plaintiff  in 
error  had  been  convicted  of  that  offence,  (as  in  State  v.  Mun- 
son,  25  Ohio  St.  318,)  a  very  different  question  would  be 
presented  from  that  now  before  us.  In  that  event  there 
would  have  been  great  force  in  the  position  that  the  act  pro- 
hibited had  been  done  by  plaintiff  in  error,  and  whether 
intelligently  or  otherwise  was  immaterial. 

We  can  not  extend  the  terms  of  a  criminal  act  beyond  its 
clear  legal  meaning.  We  can  not  construe  the  word  "sell," 
in  such  a  statute,  to  mean  something  different  from  its  ordi- 
nary legal  import,  and  we  can  therefore  only  understand  a 
prohibition  against  persons  selling  to  minors  to  extend  to 
those  who,  in  legal  estimation,  occupy  the  position,  and  are 
under  all  the  obligations  of  contractors  with  minors.  The 
prohibition  against  selling  is  only  as  to  the  excepted  class, 
and  no  liability  of  a  criminal  nature  is  imposed  upon  the 
vendor  on  account  of  the  motives  with  which  the  vendee 
shall  purchase,  or  the  uses  to  which  he  shall  apply  the 
liquor. 

We  do  not  regard  it  of  controlling  consequence,  under  this 
statute,  whether  the  bar-keeper  saw  Cantner,  and  understood 
he  was  to  participate  in  drinking  the  liquor,  or  not.  It  is 
true,  in  such  case  he  would  be  letting  a  minor  have  liquor, 
and  if  that  were  prohibited  he  would  be  amenable  therefor. 
But  he  would  neither  be  selling  nor  giving  to  a  minor, — he 
would  simply  be  selling  to  an  adult.  To  illustrate :  Three 
men  step  up  to  a  bar  of  a  saloon,  and  one  of  them  calls  for 
three  glasses  of  beer.  The  bar-keeper  sets  them  out,  and 
the  person  calling  for  them  pays  for  them.  Each  of  the 
three  then  drinks  one  of  the  glasses  of  beer.  There  is,  here, 
surely,  only  a  sale  to  the  one  calling  for  the  beer,  and  he,  in 
popular  language,  is  "treating"  the  other  two.     Whether  he 

7—106  III. 
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drinks  the  three  glasses  himself,  or  gives  one  to  each  of  the 
other  two,  or  to  two  other  persons,  can  not  concern  the  bar- 
keeper. It  is  impossible  that,  by  the  mere  act  of  one  per- 
son's drinking  liquor  ordered  and  paid  for  by  another,  a 
liability  can  be  imposed  on  the  vendor,  under  the  section 
before  us,  which  would  not  have  existed  if  that  person  had 
not  drank.  Suppose,  in  the  case  before  us,  Koach,  after 
ordering  the  beer,  had  changed  his  mind  and  drank  it  all 
himself,  or  Cantner,  after  coming  up  to  the  bar,  had  refused 
to  drink,  could  there  be  any  pretense  that  the  question  to 
whom  the  sale  was  made  would  have  been  thereby  affected  ? 
And  yet,  as  disclosed  by  the  rulings  before  us,  so  far  as  con- 
cerns the  plaintiff  in  error,  the  only  circumstance  tending  to 
fasten  upon  him  the  charge  of  selling  to  Cantner  is,  Cantner 
drank  one  of  the  glasses  of  beer, — the  idea  that  plaintiff  in 
error  had  any  reason  to  suppose  that  Cantner  furnished  the 
money  wherewith  to  buy  the  beer,  being  excluded  by  the 
character  of  the  question  arising  upon  the  rulings.  A  case 
might  oftentimes  exist,  undoubtedly,  where  the  bar-keeper 
ought  to  know,  from  the  circumstances,  that  the  person  pur- 
chasing is  being  used  by  a  minor  simply  as  a  screen  to 
conceal  his  own  participation,  and  in  such  case  the  vendor 
should  be  held  responsible.  He  may  not  close  his  eyes  to 
obvious  facts,  and  then  plead  his  ignorance  of  what  all  others 
knew ;  but  in  such  case  the  fact  should  be  left  to  the  jury, 
to  be  determined  from  the  evidence.  As  before  observed,  no 
such  question  was  here  submitted. 

We  think  the  ruling  of  the  court  below  was  erroneous  in 
respect  of  the  questions  we  have  remarked  upon,  and  for  that 
error  the  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  trial  de  novo. 

It  may  be  conceded,  as  claimed  by  counsel  for  the  People, 
that  this  view  shows  that  the  section  under  consideration 
may  be  easily  violated,  without  probability  of  the  punishment 
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of  the  violator.  But  that  only  proves  the  necessity  for  itr 
amendment.  It  furnishes  no  excuse  for  supplying,  by  judi 
cial  construction,  what  is  palpably  omitted. 

Judgment  reversed. 


Joseph  Leonard 

v. 
W.  T.  Patton. 

Filed  at  Springfield  March  29,  1883. 

1.  Appeals — reviewing  controverted  questions  of  fact.  In  a  suit  upon 
a  note,  in  which  usury  is  pleaded,  and  evidence  introduced  on  both  sides  as 
to  the  issue,  when  the  Appellate  Court  affirms  the  judgment  of  the  trial  court 
the  judgment  of  the  Appellate  Court  is  conclusive  upon  this  court  as  to  the 
fact  of  usury,  when  so  found,  as  well  as  upon  all  other  controverted  ques- 
tions of  fact. 

2.  Practice — withdrawal  of  plea.  The  practice  is  well  settled  that  a 
defendant  may,  in  the  discretion  of  the  court,  abandon  any  part  of  his 
defence  during  the  trial,  and  hence  there  is  no  error  in  allowing  a  defendant 
to  withdraw  his  plea  of  the  general  issue  in  assumpsit,  and  rely  on  his  special 
pleas. 

3.  Usury — what  constitutes  usury.  If  a  contract  exists,  whether  ex- 
press or  implied,  at  the  time  of  or  subsequent  to  the  entering  into  th( 
agreement,  to  take  or  reserve  more  than  lawful  interest,  it  is  such  an  agree* 
ment  as  is  within  the  provisions  of  the  statute.  To  constitute  usury  from 
the  taking  of  interest  upon  interest,  it  is  not  necessary  to  prove  that  there 
was  an  agreement  made  in  advance  for  the  payment  of  such  interest. 

4.  An  agreement  to  give  a  given  sum  in  excess  of  the  legal  rate  of  interest 
in  consideration  of  an  extension  of  the  time  of  payment,  is  as  much  in  viola- 
tion of  the  statute  against  usury  as  an  agreement  to  pay  twenty  per  cent 
interest.  The  statute  can  not  be  evaded  by  any  shift  or  device.  The  law 
looks  to  the  substance,  and  not  the  form  of  the  transaction. 

5.  Same — measure  of  recovery .  If  usury  is  reserved  in  a  note,  the  payee 
will  only  be  entitled  to  recover  the  amount  due  him  when  the  contract  for 
usury  was  made. 

6.  Same — effect  of  subsequent  promise  to  pay.  After  a  contract  to  pay 
more  than  the  legal  rate  of  interest  has  been  made,  a  subsequent  promise  to 
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pay  will  not  relieve  the  contract  of  the  taint  of  usury,  or  prevent  the  defence 
of  usury  from  being  interposed. 

7.  Same — proof  in  avoidance  of  plea  of  usury.  In  a  suit  on  a  note  in 
which  usury  and  usurious  payments  are  pleaded,  there  is  no  error  in  instruct- 
ing the  jury,  for  the  defendant,  that  if  the  plaintiff  relies  upon  an  agreement 
to  pay  compound  interest,  he  must  prove  such  agreement  by  a  preponderance 
Df  the  evidence. 

8.  Tender— of  the  proper  judgment.  If  the  amount  due  on  a  note  is 
tendered  before  suit  is  brought  thereon,  and  the  tender  is  kept  good  by 
bringing  the  money  into  court,  the  defendant  is  entitled  to  a  verdict  on  that 
issue  when  the  tender  is  pleaded. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Ford  county;  the  Hon.  Owen  T.  Beeves,  Judge,  presiding. 

Mr.  Charles  H.  Wood,  and  Mr.  Calvin  H.  Frew,  for  the 
appellant : 

The  evidence  does  not  make  out  a  case  upon  which  usury 
can  be  predicated.  Daniels  v.  Wilson,  21  Minn.  530 ;  Kel- 
logg v.  Hickcok,  1  Wend.  521. 

If  a  borrower,  without  an  original  agreement,  instead  of 
paying  the  legal  interest  agrees  to  pay  interest  thereon,  as 
well  as  on  the  principal,  for  further  forbearance,  it  is  legal, 
and  not  usurious.  Haworth  v.  Hiding,  87  111.  23 ;  Rodes  v. 
Blythe,  2  B.  Mon.  335. 

A  note  given  for  interest  on  arrears  of  interest  is  not 
usurious.  Stewart  v.  Petrie,  55  N.  Y.  621 ;  Camp  v.  Bates, 
11  Conn.  487;  Wilcox  v.  Rowland,  23  Pick.  167;  Edgerton 
v.  Weaver,  105  111.  43. 

Again,  there  must  be  a  previous  corrupt  agreement  to  con- 
stitute usury.  (McGUl  v.  Ware,  4  Scam.  21.)  And  there 
must  be  an  intention  of  the  party  to  take  usury  to  make  the 
contract  usurious.  (Cooper  v.  Nock,  27  111.  301.)  Both 
these  elements  are  wanting  in  this  case. 

We  claim  the  refused  instruction,  that  "to  constitute  usury 
by  taking  interest  upon  interest,  it  must  appear  that  there 
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was  an  agreement  made  in  advance  for  the  payment  of  such 
interest,  and  if  none  has  been  shown  in  this  case,  then,  even 
if  interest  upon  interest  was  reckoned  in  the  note  given  in 
1876,  this  would  not  constitute  usury,"  is  the  law,  and  that 
the  refusal  to  give  it  was  error.  Edgerton  v.  Weaver,  105 
111.  43. 

Mr.  Thomas  F.  Tipton,  and  Mr.  A.  Sample,  for  the  appellee  : 

Usury  may  be  by  contract,  express  or  implied,  at  the  time 
or  subsequent  to  the  original  agreement,  to  take  or  reserve 
more  than  lawful  interest.     Peddicord  v.  Connard,  85  111.  102. 

A  note  given  in  renewal  of  a  previous  one,  for  a  greater 
sum  than  was  legally  due,  is  usurious.  Loveland  v.  Ritter, 
50  111.  54. 

Any  contract  or  assurance  for  the  loan  or  forbearance  of 
money  or  other  thing,  upon  which  a  greater  rate  of  interest 
has  been,  directly  or  indirectly,  reserved,  is  usurious.  Delano 
et  al.  v.  Rood,  1  Gilm.  690 ;  Hewitt  et  al.  v.  Dement,  57  111. 
501 ;  Gates  v.  Hackethal,  id.  534;  Hardin  v.  Eames,  5  Bradw. 
154;  Jenkins  v.  Bauer  et  al.  8  id.  634. 

An  arrangement  to  pay  a  certain  sum  of  money  for  the 
extension  of  time  on  a  note,  in  addition  to  the  legal  interest, 
is  usurious.  Ferner  v.  Scott,  Admr.  17  Iowa,  578 ;  Payne  v. 
Walerson,  16  La.  Ann.  239. 

The  rule  in  this  court  is,  that  usury  paid  with  the  princi- 
pal can  not  be  recovered  back,  but  so  long  as  any  portion  of 
the  principal  remains,  out  of  or  in  connection  with  which  the 
usurious  interest  accrued,  it  may  be  deducted  from  or  set  off 
against  such  principal.  Howie  v.  Snydaker,  86  111.  197; 
Mitchel  v.  Lyman,  77  id.  525 ;  Peddicord  v.  Connard,  85  id. 
102;  Jenkins  v.  Greenebaum,  95  id.  11;  House  v.  Davis,  60 
id.  367 ;  Hadden  v.  Innes,  24  id.  381 ;  Farwell  v.  Meyer,  35 
id.  41  ;  Sayler  v.  Daniels,  37  id.  331 ;  Jenkins  v.  International 
Bank,  97  id.  568.  And  further,  see  Wright  v.  Elliott,  1 
Stew.  (Ala.)  391 ;   First  Nat.  Bank  v.  Plankington,  27  Wis. 
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177;    Vickery  v.  Dickson,  27  id.   184;  Berlin  v.  Mapes,  38 
How.  288. 

Counsel  complain  that  appellee  was  allowed  to  withdraw 
the  general  issue.  This,  if  not  a  matter  of  right,  was  clearly 
within  the  discretion  of  the  court,  and  can  not  be  assigned 
for  error.  Ayres  v.  Kelley,  11  111.  17;  Neiv  England  Fire 
and  Marine  Ins.  Co.  v.  Wetmore,  32  id.  221 ;  Leigh  v.  Hodges, 
3  Scam.  15;  Fitzgerald  v.  Furgeson,  25  111.  138. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  to  recover  the  amount 
of  a  promissory  note  executed  by  the  defendant  and  Davis 
Patton,  on  the  4th  day  of  June,  1877,  for  $7054.56,  payable 
to  Joseph  Leonard,  six  months  after  date.  The  defendant 
pleaded  the  general  issue,  usury,  and  tender,  upon  which 
fesne  was  taken.  A  trial  of  the  issues  before  a  jury  resulted 
Jo.  a  verdict  and  judgment  for  the  defendant.  The  plaintiff 
appealed  to  the  Appellate  Court,  where  the  judgment  was 
affirmed,  and  to  reverse  that  judgment  he  has  brought  this 
appeal. 

Whether  the  transaction  was  usurious  was  a  question  of 
fact,  upon  which  evidence  was  introduced  before  the  jury  by 
both  parties ;  and  while  the  evidence  to  sustain  the  plea  of 
usury  is  not  as  convincing  in  its  character  as  we  might  re- 
quire if  that  was  a  question  properly  before  us,  yet  the  judg- 
ment of  the  Appellate  Court  affirming  the  judgment  of  the 
circuit  court,  under  the  statute  is  conclusive  upon  all  ques- 
tions of  controverted  fact  which  were  before  the  jury,  and 
Uich  questions  can  not  be  considered  here. 

On  the  trial  the  defendant  asked  and  obtained  leave  to 
withdraw  the  plea  of  the  general  issue,  and  this  is  assigned 
for  error.  The  practice  is  well  settled,  in  this  State  at  least, 
that  a  defendant  may,  in  the  discretion  of  the  court,  abandon 
any  part  of  his  defence  during  the  trial.     (New  England  Fire 
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and  Marine  Ins.  Co.  v.  Wetmore,  32  111.  221.)  The  court, 
therefore,  did  not  err  in  allowing  the  plea  to  be  withdrawn. 

It  is  next  claimed  that  the  decision  of  the  court  in  refusing 
plaintiff's  instruction  No.  10  was  erroneous.  The  instruction 
in  substance  declares :  to  constitute  usury  by  taking  interest 
upon  interest,  it  must  appear  that  there  was  an  agreement 
made  in  advance  for  the  payment  of  such  interest.  The 
substance  of  this  instruction  was  given  to  the  jury  in  instruc- 
tions Nos.  1  and  2,  and  the  court  was  not  required  to  repeat 
the  same  thing  in  a  different  form.  But  if  we  are  not  correct 
in  this,  the  instruction  was  in  conflict  with  the  law  as  de- 
clared in  Peddicord  v.  Connard,  85  111.  102,  where  it  is  said : 
"If  an  usurious  contract  is  made,  whether  express  or  implied, 
at  the  time  of  or  subsequent  to  the  entering  into  the  agree- 
ment, to  take  or  reserve  more  than  lawful  interest,  it  is  such 
an  agreement  as  is  within  the  purview  of  our  statute." 

The  next  error  assigned  is,  that  the  court  erred  in  giving 
instructions  Nos.  7,  8,  9,  10,  11  and  12.  These  were  the 
only  instructions  given  on  behalf  of  the  defendant, — the 
others,  from  1  to  6,  inclusive,  having  been  refused.  No.  7 
merely  informs  the  jury  that  if  plaintiff  relies  upon  an  agree- 
ment to  pay  compound  interest,  he  must  prove  such  agree- 
ment by  a  preponderance  of  the  evidence, — and,  so  far  as  we 
can  see,  it  is  unobjectionable.  No.  8  directs  the  jury  that  if 
they  find,  from  the  evidence,  that  there  was  usury  in  the 
note,  plaintiff  was  only  entitled  to  recover  the  amount  due 
when  the  contract  for  usury  was  made, — and  in  this  it  con- 
forms to  our  statute.  No.  9  directs  the  jury  that  if  they 
should  find,  from  the  evidence,  that  defendant  promised  to 
pay  the  note  in  full,  yet  if  they  find  that  there  is  usury  in 
the  note,  then  such  promise  is  not  binding.  After  a  contract 
to  pay  more  than  the  legal  rate  of  interest  has  been  made, 
we  do  not  understand  that  a  subsequent  promise  to  pay  will 
relieve  the  contract  of  the  taint  of  usury.     If  it  did,  the 
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statute  could  easily  be  evaded.  No.  10  was  given  to  guide 
the  jury  on  the  question  of  tender,  and  merely  announces 
the  familiar  rule  on  the  subject  that  if  the  amount  due  was 
tendered  to  plaintiff  before  the  commencement  of  the  suit, 
and  the  tender  was  kept  good  by  depositing  the  amount  in 
court,  then  they  will  find  the  issues  for  defendant.  No.  11 
is  in  substance  like  No.  9.  No.  12  in  substance  directed  the 
jury,  if  they  find,  from  the  evidence,  that  the  note  in  suit 
was  given  for  $150  more  than  was  due  from  defendant  to 
plaintiff,  and  in  consideration  of  the  excess  in  the  note  time 
of  payment  was  extended  six  months,  then  the  transaction 
is  usurious.  We  perceive  no  substantial  objection  to  this 
instruction.  An  agreement  to  pay  a  given  sum  in  excess  of 
the  legal  rate  of  interest  in  consideration  of  an  extension  of 
the  time  of  payment,  is  as  clearly  in  violation  of  the  statute 
as  if  the  agreement  was  to  pay  fifteen  or  twenty  per  cent 
interest.  The  statute  can  not  be  avoided  by  any  shift  or 
device  which  may  be  resorted  to  by  the  parties.  The  form 
of  the  transaction  is  not  material,  but  whenever  it  clearly 
appears  that  more  than  the  legal  rate  of  interest  has  been 
exacted,  the  contract  will  be  held  to  be  usurious.  Doubtless 
a  party  may  lawfully  contract  to  pay  interest  on  interest  past 
due,  as  announced  in  the  instruction ;  but  a  contract  to  take 
a  gross  sum  in  excess  of  the  legal  rate  of  interest,  or  in  excess 
of  interest  on  interest  past  due,  can  not  be  sustained. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Wallace  E.  Condict 

v. 

James  M.  Flower  et  al. 

Filed  at  Ottawa  November  20, 1882 — Rehearing  denied  March  Term,  1883. 

1.  Alteration — not  fraudulent,  does  not  destroy  contract  as  evidence. 
The  alteration  of  a  written  agreement,  after  its  execution,  by  a  stranger  to  the 
creditors  secured  thereby,  and  with  no  fraudulent  purpose  or  intent  as  against 
creditors,  will  not  render  the  agreement  inadmissible  in  evidence  in  favor  of 
one  of  such  creditors. 

2.  Trustee — cestui  que  trust  bound  by  his  appointment  by  acquiescence. 
A  debtor  made  a  written  proposition  to  certain  of  his  creditors,  offering  to 
convey  real  estate,  subject  to  incumbrances  thereon,  to  any  person  selected 
by  them  as  a  trustee  to  manage  the  property  and  remove  prior  incumbrances, 
which  was  accepted  by  such  creditors,  and  one  of  the  creditors  was  selected 
by  all  the  others,  except  one,  to.  act  as  trustee,  and  the  debtor,  in  a  few  days 
after,  conveyed  to  the  trustee  for  all  the  creditors  accepting,  who  thencefor- 
ward managed  such  property  and  advanced  moneys  to  remove  incumbrances, 
without  any  dissent  or  objection  by  the  creditor  who  did  not  originally  con- 
cur in  the  selection  of  the  trustee:  Held,  that  the  creditor  not  a  party  to  the 
selection  of  the  trustee  should  be  bound  by  his  tacit  acquiescence  in  the 
acting  of  the  one  as  trustee,  and  should  not  be  heard  to  deny  his  being 
selected  as  such. 

3.  Contract — when  binding  on  parties  accepting  proposition  made  to 
them  and  another.  Where  a  debtor  offers,  in  writing,  to  seven  of  his  cred- 
itors, to  convey  his  property,  subject  to  certain  conditions,  to  such  person  as 
they  may  select  as  trustee,  for  the  purpose  of  securing  their  demands,  and 
six  of  such  creditors  accept  the  proposition,  and  the  debtor,  waiving  the  non- 
acceptance  as  to  the  other,  conveys  the  property  to  the  trustee  selected,  who 
takes  charge  of  and  manages  the  trust  property  for  the  creditors  accepting, 
the  written  proposition  so  accepted  will  be  a  binding  contract  on  the  cred- 
itors accepting  the  same. 

4.  Same — parties  bound  by  agreement  under  which  conveyance  is  made 
in  part  fulfillment.  Where  an  agreement,  in  writing,  is  made  between  a 
debtor  and  certain  of  his  creditors,  whereby  the  debtor  is  to  convey  his  prop- 
erty, subject  to  existing  incumbrances,  to  a  trustee  selected  by  them,  which 
incumbrances  the  creditors  agree  to  discharge  by  assuming  such  indebted- 
ness in  proportion  to  their  several  demands,  and  such  conveyance  is  accord- 
ingly made  by  the  debtor  to  the  trustee,  this  will  not  merge  the  written 
agreement,  but  the  agreement  and  the  conveyance  will  stand  together,  and 
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the  creditors  will  be  personally  liable  for  any  deficiency  of  the  advances- 
made  by  the  trustee  which  the  proceeds  of  the  property  fail  to  satisfy  in 
removing  the  incumbrances  on  the  trust  property. 

5.  Same — right  to  contribution  where  one  creditor  advances  in  excess 
of  his  share.  And  where  the  trustee  was  president  of  a  bank,  one  of  the 
principal  creditors,  and  in  making  the  advances  to  relieve  the  trust  property 
of  incumbrances  used  the  money  of  the  bank,  giving  his  notes  therefor,  as 
trustee,  it  was  held,  that  the  bank,  in  fact  having  made  such  advances,  and 
in  excess  of  its  share,  was  in  equity  entitled  to  a  personal  decree  against  the 
other  creditors,  in  its  own  name,  for  a  contribution  in  respect  to  such 
advances,  to  make  the  common  security  available  for  all. 

6.  Same  —  construed  as  to  assumption  of  another  person's  debt.  A 
debtor  in  failing  circumstances  proposed  to  certain  creditors,  in  writing,  to 
convey  to  a  trustee,  for  their  benefit,  certain  real  estate,  subject  to  all  liens 
and  incumbrances  then  standing  of  record  against  the  same,  and  concluded, 
"and  I  to  be  kept  harmless  from  any  personal  liability  for  or  on  account  of 
any  suits  or  liens  against  said  property  about  to  be  conveyed,"  which  offer 
was  accepted,  and  a  conveyance  accordingly  made:  Held,  that  the  provision 
of  indemnity  against  personal  liability  was  not  on  account  of  debts  incurred 
in  respect  of  the  property,  but  was  against  personal  liability  on  account  of 
any  suits  or  liens  against  the  property,  and  did  not  render  the  creditors 
liable  for  a  debt  of  the  grantor  in  respect  to  a  building  on  the  property,  when 
the  mechanic's  lien  had  been  lost  or  cut  off. 

7.  Interest — on  sums  advanced  by  trustee  to  remove  incumbrances. 
"Where  a  trust  deed  conveying  property  to  a  trustee  in  trust  for  certain  cred- 
itors, allows  the  trustee  ten  per  cent  interest  upon  payments  made  from  the 
proceeds  of  the  trust  property  to  discharge  prior  incumbrances,  that  rate  may 
be  retained  on  all  advances  made  which  are  reimbursed  by  the  proceeds  of 
the  property,  but  not  on  any  excess  of  such  advances  in  which  a  personal 
liability  is  sought  to  be  enforced  against  the  creditors  named  in  the  trust 
deed.  As  to  that,  only  six  per  cent  is  recoverable.  But  if  the  trustee  pur- 
chases any  of  the  trust  property,  at  a  sale  of  the  same  under  a  prior  trust 
deed,  which  was  bearing  ten  per  cent  interest,  and  this  is  necessary  to  pro- 
tect the  title,  the  same  rate  may  be  allowed  him  by  way  of  subrogation  to  the 
rights  of  the  prior  creditor  whose  debt  is  discharged  by  the  sale. 

8.  Contribution — not  defeated  because  property  securing  the  parlies 
might  have,  at  one  time,  sold  for  enough  to  discharge  all  advances.  Where 
a  trustee  holding  property  in  trust  for  six  creditors,  who  were  all  liable  for 
such  advances  as  might  be  nscessary  to  remove  prior  incumbrances,  fails  to 
sell  the  trust  property  at  the  request  of  two  of  such  creditors  at  a  sum  suffi- 
cient to  cover  all  advances  then  made  by  him,  other  creditors  being  opposed 
to  such  sale,  there  being  no  abuse  of  his  discretion  in  the  matter,  this  will 
not  bave  the  effect  of  releasing  such  two  creditors  from  contribution  for  th« 
advances  made  to  remove  incumbrances  and  protect  the  property. 
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9.  Mechanic's  lien — when  defeated  by  sale  under  prior  incumbrance. 
Under  the  Mechanic's  Lien  law,  a  prior  incumbrance  on  the  premises  has 
preference  as  to  the  land,  and  the  lienholder  as  to  the  improvements;  and 
if  the  improvements  are  destroyed  by  fire,  the  lien  of  the  mechanic  has  noth- 
ing on  which  to  attach  except  the  equity  of  redemption,  and  the  subsequent 
sale  of  the  premises  under  a  prior  deed  of  trust  will  have  the  effect  to  cut  off 
such  lien  entirely. 

10.  Purchaser — taking  subject  to  incumbrance,  imposes  no  personal 
liability  on  him.  Property  conveyed  subject  to  a  lien  or  incumbrance  does 
not  impose  any  personal  liability  upon  the  grantee  to  the  person  holding  the 
lien;  and  an  agreement  between  certain  creditors  taking  a  conveyance  of  real 
property  in  trust  to  secure  themselves,  in  which  they  "agree  with  each  other 
to  advance  our  due  proportion  of  the  amount  which  may  be  necessary  to  clear 
said  property  from  liens  and  incumbrances,"  creates  no  obligation  on  their 
part  to  any  one  else  for  the  payment  of  such  liens  or  incumbrances. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;   the  Hon.  John  A.  Jameson,  Judge,  presiding. 

The  contract  and  trust  deed  which  are  the  foundation  of 
this  suit,  are  as  follows : 

"The  undersigned  hereby  agree  to  convey  to  Stein,  Hirsch 
&  Co.,  Henry  Greenebaum,  Clark  Lipe,  Charles  E.  Steele, 
Wallace  K.  Condict,  S.  F.  Leopold,  and  Ernst  Prussing,  or 
to  such  person,  for  their  use,  as  they  may  elect,  the  land  and 
premises  known  as  Nos.  337,  339  and  341  State  street,  in 
the  city  of  Chicago,  subject  to  all  incumbrances  and  liens 
now  standing  of  record  against  the  same,  the  consideration  to 
be  paid  to  me  for  the  same  being  the  release  of  a  trust  deed, 
and  the  indebtedness  secured  thereby,  held  by  the  said  Stein, 
Hirsch  &  Co.,  Henry  Greenebaum,  Charles  E.  Steele,  Wil- 
liam E.  Condict,  S.  F.  Leopold,  and  the  firm  of  Greenebaum 
&  Foreman,  said  trust  deed  being  secured  on  property  on 
Wabash  avenue,  the  said  property  on  State  street  to  be  held 
by  said  parties  in  proportion  to  the  amount  of  indebtedness 
held  by  said  parties  against  me,  and  all  such  indebtedness  to 
be  surrendered  to  me,  and  I  to  be  kept  harmless  from  any 
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personal  liability  for  or  on  account  of  any  suits  or  liens  against 
said  property  to  be  conveyed :  Provided,  always,  that  said 
parties  to  whom  said  property  is  to  be  conveyed  shall  give 
unto  my  brother,  Ernst  Prussing,  the  right  to  purchase  said 
premises  on  or  before  July  1,  1874,  upon  the  payment  of  all 
cash  advanced  by  them  on  account  of  such  purchase,  and 
ninety  per  cent  of  all  obligations  surrendered  by  them  to  me 
on  account  thereof,  as  the  same  stood  on  April  1,  1874:  Pro- 
vided, always,  that  the  indebtedness  held  against  me  by  the 
firm  of  Greenebaum  &  Foreman  may  be  retained  by  them 
against  me :  Provided,  also,  that  no  contract  which  may  be 
given  to  my  brother,  as  aforesaid,  shall  at  any  time  be  spread 
upon  the  public  records,  or  made  in  any  manner  to  incumber 
or  cloud  up  the  title  to  be  conveyed  by  me :  And  provided, 
further,  that  the  Prussing  Vinegar  Works  shall  be  entitled  to 
a  lease  of  that  part  of  the  premises  now  occupied  by  them 
until  the  1st  day  of  January,  A.  D.  1875,  at  a  rental  of  $200 
per  month,  such  rent  to  commence  on  the  1st  day  of  April, 
A.  D.  1874. 

"Witness  my  hand  and  seal,  this  4th  day  of  April,  A.  D. 
1874. 

[seal.]  Chas.  G.  E.  Prussing. 

"We  accept  the  foregoing,  and  agree,  each  with  the  other, 
to  advance  our  due  proportion  of  the  amount  which  may  be 
necessary  to  clear  said  property  from  liens  and  incumbrances. 

Stein,  Hirsch  &  Co.,  $10,000. 

German  Nat.  Bank,  $11,500. 

(by  Henry  Greenebaum,  Pres't.) 

First  Nat.  Bank  of  Waukegan,  $5750. 

(by  Chas.  E.  Steele,  Pres't.) 
S.  F.  Leopold,  $2608. 
W.  B.  Condict,  $2610.42. 
E.  L.  Prussing,  $2500." 

"This  indenture,  made  this  15th  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  seventy  four, 
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between  the  Prussing  Vinegar  Works,  a  corporation  existing 
under  the  laws  of  the  State  of  Illinois,  having  its  principal 
office  in  the  county  of  Cook,  and  State  of  Illinois,  party  of  the 
first  part,  and  Henry  Greenebaum,  of  the  said  city  of  Chicago, 
party  of  the  second  part,  witnesseth, "  (here  follow  words  of 
conveyance  of  the  real  estate  described  in  the  foregoing  pro- 
position of  agreement,)  "subject,  always,  to  all  incumbrances 
or  other  charges  against  the  same,  as  shown  by  the  records 
of  the  aforesaid  county  of  Cook :  to  have  and  to  hold  the  said 
premises  above  bargained  and  described,  with  the  appurten- 
ances, unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  forever,  upon  the  trusts  and  for  the  use  and  purpose 
hereinafter  specified,  in  trust ;    to  take  the  possession  and 
control  thereof,  and  collect  the  rents  and  profits  thereof,  and 
in  his  discretion  to  sell  and  convey  the  same  to  such  person 
or  persons,  for  such  prices  and  upon  such  terms,  as  to  him 
shall  seem  meet,  and  out  of  such  rents  and  profits,  and  the 
proceeds  of  such  sale,  first,  to  pay  all  expenses  incurred  in  and 
about  the  execution  of  his  trust ;  second,  all  sums  necessary 
to  be  paid  on  account  of  interest  to  accrue  upon  incumbrances 
against  said  premises,  for  taxes  thereon,  or  for  insurance 
of  the  buildings  situate  thereon;  third,  all  sums  of  money 
advanced  by  the  said  party  of  the  second  part,  or  by  any  of 
the  parties  named  hereafter  as  beneficiaries  under  this  trust, 
for  the  purpose  of  removing  existing  charges  or  liens  against 
said  premises,  with  interest  upon  such  amounts  from  and 
after  their  advancements,   and  until  the  payment  thereof,  at 
the  rate  of  ten  per  cent  per  annum ;   and  fourth,  the  balance 
of  such  rents,  profits  and  proceeds  to  be  allotted  and  paid 
as  follows :   To  the  firm  of  Stein,  Hirsch  &  Co.,  the  sum  of 
$10,000 ;  to  the  German  National  Bank  of  Chicago,  the  sum 
of  $11,500;  to  the  First  National  Bank  of  Waukegan,  in  the 
State  of  Illinois,  the  sum  of  $5750;  to  S.  F.  Leopold,   and 
Wallace  B.  Condict,  each,  the  sum  of  $2610;  to  E.  L.  Prus- 
sing, the  sum  of  $2500  ;  and  to  Clark  Lipe,  the  sum  of  $6350, 
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Provided,  always,  that  if  such  balance  of  rents,  profits  and 
proceeds  shall  be  insufficient  to  pay  all  of  the  aforesaid  spe- 
cific amounts,  then  each  one  of  said  parties  shall  be  paid  a 
proportionately  less  amount ;  and  if  such  a  balance  shall  be 
more  than  sufficient  to  pay  all  of  the  aforesaid  amounts,  then 
the  same  shall  each  be  increased  proportionately,  so  as  to 
make  up  the  full  amount  of  such  balance,"  (then  follows  a 
covenant  of  seizin  by  the  party  of  the  first  part,)  "subject  to 
such  charges  and  liens  against  the  same  as  are  shown  by  the 
records  of  the  said  county  of  Cook, "  (and  a  covenant  of  war- 
ranty against  all  persons,)  "except  parties  claiming  or  to 
claim  under  or  by  virtue  of  the  aforesaid  incumbrances." 
(Signed,  and  sealed  with  the  corporation  seal.) 

Chas.  G.  E.  Prussing, 
[l.  s.]  Pre'st  Prussing  Vinegar  Works. 

E.  L.  Prussing, 
Sec'y  and  Treas.  Prussing  Vinegar  Works." 

This  suit  had  its  origin  in  a  bill  filed  in  the  Superior  Court 
of  Cook  county  by  Ernst  L.  Prussing,  one  of  the  creditors  of 
Charles  G.  E.  Prussing,  who  accepted  the  proposition  of  the 
latter,  as  above  set  forth,  to  compel  the  execution  by  Greene- 
baum  of  the  trust  created  by  the  deed  to  him  of  April  15, 
1874,  the  complainant  charging  that  Greenebaum  had  re- 
ceived moneys  from  insurance  on  the  buildings  on  the  prem- 
ises conveyed,  and  from  rents,  and  that  it  was  his  duty  to 
make  sale  of  the  property,  account  for  all  proceeds  thereof, 
and  all  moneys  paid  to  him  on  account  thereof,  pay  off  a 
mechanic's  lien  on  the  property  which  complainant  claimed 
existed  in  favor  of  the  Wartman  Brothers,  who  are  also  par- 
ties in  the  suit,  and  to  distribute  the  balance  of  the  proceeds 
of  the  property  to  the  parties  entitled  to  it  under  the  agree- 
ment between  Charles  G.  E.  Prussing  and  sundry  of  his 
creditors,  above  set  forth. 

The  buildings  on  the  property  conveyed  in  trust  by  the 
deed  of   April  15,   1874,  were  totally  destroyed   by  fire  on 
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July  14,  1874,  and  at  a  trustee's  sale,  under  a  trust  deed  to 
Benjamin  E.  Gallup,  executed  prior  to  the  deed  of  April  15, 
1874,  and  prior  to  the  alleged  lien  of  the  Wartman  Brothers, 
and  conveying  the  same  premises  to  secure  a  loan  of  $25,000, 
Greenebaum,  on  February  15,  1876,  became  the  purchaser 
of  the  premises.  The  bill  alleges  these  facts,  and  denies  that 
Greenebaum,  by  such  purchase,  acquired  any  rights  adverse 
to  the  rights  of  the  Wartman  lien,  and  insists  that  Greene- 
baum was  bound,  under  the  above  named  writings,  to  pay  off 
this  mechanic's  lien,  and  that  he  acted  in  the  purchase  as  a 
trustee  for  the  Wartmans,  as  well  as  for  the  other  Prussing 
creditors. 

Upon  the  execution  of  the  trust  deed  of  April  15,  1874,  to 
Greenebaum,  he  took  possession  of  the  property  conveyed, 
and  managed  it  in  accordance  with  the  terms  of  the  trust, 
collecting  the  rents  up  to  the  time  the  buildings  were  burned, 
(July  14,  1874,)  paying  off  all  liens  and  incumbrances  on 
the  property,  except  that  of  the  Wartmans,  out  of  such  rents 
and  out  of  moneys  advanced  by  the  German  National  Bank, 
and  also  thus  paying  taxes  and  assessments  on  the  property, 
and  seme  other  necessary  expenses ;  and  when  Mr.  Flower 
became  receiver  of  that  bank,  he  afterward  paid  such  taxes 
and  assessments  as  they  became  due.  Flower  filed  his  cross- 
bill in  the  suit,  to  compel  the  other  parties  to  the  agreement 
of  April  4,  1874,  to  pay  to  him  their  proportionate  shares  of 
the  moneys  so  advanced  by  him  and  the  bank, — seeking  to 
have,  first,  a  sale  of  the  land,  and  distribution  of  its  proceeds 
according  to  the  terms  of  the  trust  deed ;  and  then,  a  per- 
sonal decree  against  each  of  the  other  Prussing  creditors  for 
their  respective  proportions  of  such  advances.  Charles  G.  E. 
Prussing  and  the  Wartmans  filed  their  cross-bills  in  the 
cause,  asserting  the  right  of  the  latter  to  a  mechanic's  lien 
upon  the  premises,  and  asking  all  appropriate  relief  in  respect 
thereto,  which  they,  or  either  of  them,  might  be  entitled  to 
by  virtue  of  the  written  instruments  above  set  forth.    Answers 
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were  filed,  proofs  taken,  and  upon  hearing  the  Superior  Court 
granted  the  relief  prayed,  decreeing  a  sale  of  the  property, 
and  that  from  the  proceeds  should  be  paid,  first,  the  expenses 
of  the  trust ;  second,  to  the  Wartmans,  $6242.75 ;  third,  to 
Flower,  receiver  of  the  German  National  Bank,  $51,167.19; 
fourth,  that  any  balance  should  be  paid  over  to  the  creditors 
who  signed  the  agreement  of  April  4,  1874,  proportionately; 
and  if  there  should  not  be  enough  to  pay  said  sums,  then  a 
personal  decree  for  the  payment  of  the  deficiency  by  such 
creditors  proportionately,  the  sum  found  due  to  the  Wartmans 
to  be  first  paid  in  full.  On  appeal  to  the  Appellate  Court  for 
the  First  District  the  decree  was  affirmed,  and  an  appeal 
taken  to  this  court  by  Condict,  the  other  creditors  assigning 
cross-errors  on  the  record. 

Messrs.  Monroe  &  Leddy,  for  the  appellant : 

The  proposition  was  altered  after  its  acceptance,  and  the 
alteration  being  material,  the  law  presumes  it  was  made  for 
a  sinister  purpose  by  a  party  in  interest,  and  it  devolves  on 
the  party  offering  it  to  show  the  contrary.  Hodge  v.  Gilman, 
20  111.  437;  Montag  v.  Linn,  33  id.  551;  Gillett  v.  Sweat, 
1  Gilm.  475 ;  Gardner  v.  Harbeck,  21  111.  129 ;  Kelley  v. 
Trumble,  74  id.  478 ;  Wyman  v.  Youmans,  84  id.  403 ;  Bur- 
ivell  v.  Orr,  id.  4. 

The  proposition  not  having  been  accepted  by  all  the  persons 
named,  never  became  a  completed  contract.  Appellant  never 
participated  in  or  assented  to  the  selection  of  the  trustee,  and 
advances  made  by  him  could  not  bind  appellant.  Advances 
were  not  made  by  the  German  National  Bank,  represented  by 
appellee,  and  consequently  it  was  not  entitled  to  enforce  a 
contribution.  The  Wartmans  failed  to  show  they  had  any  lien 
on  the  premises,  and  if  they  ever  had  any,  it  has  been  lost. 

Property  conveyed  subject  to  a  lien  does  not  impose  any 
personal  liability  on  the  grantees,  to  the  person  holding  the 
lien.     Jones  on  Mortgages,  sec.  748. 
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There  is  no  privity  of  contract  between  the  Wartmans  and 
the  other  parties.  Our  contract  was  with  Prussing,  to  save 
him  harmless  from  suits  and  liens  against  the  property, — 
not  to  pay  somebody  else.  When  the  trustee  purchased 
under  the  prior  trust  deed  to  Gallup,  he  took  the  title  freed 
from  all  subsequently  created. 

Under  the  Mechanic's  Lien  law  a  prior  incumbrancer  has  a 
prior  lien  on  the  land,  and  a  subsequent  one  on  the  buildings. 
North  P.  Churchy.  Jevne,  32  111.  215;  Smith  v.  Moore,  26 
id.  392. 

The  buildings  being  destroyed,  the  contractors  would  have 
no  lien  on  the  land  until  the  prior  incumbrances  were  fully 
paid. 

The  court  also  erred  in  allowing  the  bank  interest  against 
us,  at  the  rate  of  ten  per  cent,  on  advances. 

Mr.  Frank  J.  Crawford,  for  the  appellees  the  Wartmans : 

The  Wartmans'  right  to  the  relief  decreed  them  rests  on 
two  grounds :  First,  their  lien  was  clearly  established  in 
their  suit  for  that  purpose ;  and  second,  they  are  entitled  to 
payment  of  their  claim  under  the  agreement  of  April  4,  1874, 
between  Prussing  and  his  creditors.  The  parties  agreeing 
to  keep  Prussing  harmless  on  account  of  any  suits  or  liens 
against  the  property,  became  principal  debtors,  and  Prus- 
sing taking  the  place  of  surety.  Marsh  v.  Pike,  10  Paige, 
595. 

A  purchaser  of  land  assuming  the  payment  of  an  existing 
lien  becomes,  as  to  the  mortgagee  or  original  lien  debtor,  the 
principal  debtor,  the  mortgagor  becoming  but  the  surety. 
Jones  on  Mortgages,  sec.  741 ;  Calvo  v.  Davies,  8  Hun,  222. 
See,  also,  Funk  v.  McReynolds'  Admr.  33  111.  496. 

In  equity  the  property  subject  to  the  lien  becomes  the 
primary  fund  out  of  which  the  debt  is  to  be  paid.     2  Wash- 
burn on  Keal  Property,  *575 ;    Comstock  v.  Hitt,  37  111.  542 : 
Fowler  v.  Fay  et  al.  62  id.  375. 
8—106  III. 
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Tbe  trustee  had  no  power  to  procure  the  foreclosure  of  the 
deed  of  trust,  and  purchase  the  property  at  the  trustee's  sale. 
His  power  was  limited  to  "removing  existing  charges  or  liens, " 
which  could  only  be  done  by  paying  them.  His  conduct  in 
thus  attempting  to  cut  the  Wartman  claim  was  grossly  fraud- 
ulent, both  in  fact  and  in  law,  and  can  not  be  sustained  in  a 
court  of  equity. 

When  the  work  was  done  by  the  Wartmans,  under  the 
contract  with  Prussing,  they  acquired  a  lien  against  this 
property,  and  Prussing  was  also  under  a  personal  liability 
on  the  claim. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Aside  from  the  question  as  to  the  right  of  the  Wartman 
Brothers  to  a  mechanic's  lien  upon  the  premises  conveyed  to 
Greenebaum,  and  Charles  G.  E.  Prussing's  right  in  respect 
thereof,  the  right  of  Flower,  the  receiver  of  the  German 
National  Bank,  is  the  only  subject  of  contest  in  this  case. 

It  is  insisted  that  the  proposition  of  agreement  of  April  4, 
1874,  should  not  have  been  received  in  evidence,  because 
there  was  a  material  alteration  thereof  after  the  written 
acceptance  appended  thereto  was  signed.  The  only  proof  of 
this  kind  which  we  understand  the  testimony  to  show,  is  in 
the  insertion  of  the  words,  "except  two  of  the  stores  on  State 
street,"  the  whole  effect  of  which  is  in  the  interest  of  the 
Prussing  creditors,  it  entitling  the  Prussing  Vinegar  Works  to 
a  lease,  at  the  same  rental  of  $200  per  month,  of  two  stores 
less  than  were  included  in  the  agreement  as  originally  drawn. 
This  goes  to  show  that  the  alteration  was  not  made  with  any 
fraudulent  purpose  as  against  the  creditors  interested.  They, 
or  either  of  them,  are  not  shown  to  have  been  in  complicity 
with  the  making  of  the  alteration,  and  it  appears  to  have 
been  made-  by  one  Addison, — a  stranger  to  them.  Under 
such  circumstances,  the  German  National  Bank,  one  of  the 
creditors,  did  not,  by  the  alteration,  lose  the  right  to  use  the 
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instrument  in  evidence.     Bledsoe  v.  Graves,  4   Scam.  382 ; 
Rose  Clare  Lead  Co.  v.  Madden,  54  111.  261. 

It  is  objected  that  all  the  creditors  did  not  participate  in 
the  selection  of  Greenebaum  as  trustee.  It  appears  suffi- 
ciently that  they  did  all  concur  in  his  selection  except  Con- 
dict, as  to  whom  there  is  no  direct  proof  that  he  united  in 
the  selection,  and  he  testifies  that  he  did  not  know  of  Greene- 
baum's  being  trustee  until  after  the  suit  was  brought.  But 
he  ought  to  have  known  of  it,  as  respects  this  trustee.  He 
accepted  a  proposition  that  the  property  should  be  conveyed  to 
himself  and  other  creditors,  or  to  such  person  as  they  might 
elect  for  their  use,  and  that  he  would  advance  his  proportion- 
ate part  of  the  amount  necessary  to  clear  the  property  from 
incumbrances,  in  pursuance  whereof,  eleven  days  after,  the 
property  is  conveyed  to  Greenebaum,  as  trustee  for  the  cred- 
itors, and  he  goes  on  ever  after  managing  the  property  and 
advancing  moneys  to  pay  off  incumbrances,  with  not  a  word 
of  dissent  or  objection  on  the  part  of  Condict.  Under  such 
circumstances  he  should  be  held  bound,  as  by  a  tacit  acqui- 
escence in  the  acting  of  Greenebaum  as  trustee. 

It  is  next  insisted  that  there  is  no  personal  liability  for 
any  deficiency  on  the  part  of  these  creditors ;  that  by  the 
terms  of  the  trust  deed  the  trustee  was  to  take  possession 
and  control  of  the  property,  collect  the  rents  and  profits,  sell 
the  property  at  his  discretion,  and  out  of  the  proceeds  of  the 
sale  reimburse  himself  for  all  the  expenses  of  the  trust,  and 
all  advances  for  paying  off  incumbrances ;  that  the  property 
itself  is  the  sole  resource  for  such  reimbursement.  There 
would  be  much  of  force  in  this  view  were  the  deed  of  trust 
all  there  is  in  the  case,  but  we  think  it  must  be  taken  in  con- 
nection with  the  prior  agreement  of  April  4,  1874.  Against 
so  doing,  it  is  said,  the  proposition  of  April  4  was  made  to 
seven  named  creditors,  of  whom  Clark  Lipe  was  one ;  that  it 
was  accepted  by  six  only,  not  including  Lipe,  and  so  was  of 
no  binding  force  because  not  accepted  according  to  its  terms, 
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as  it  should  have  been  done  to  render  it  effective.  Prussing's 
causing  the  conveyance  to  be  made  shows  that  he  waived 
the  concurrence  of  Lipe  in  the  proposition,  and  the  written 
acceptance  by  the  six  creditors  signifies  that  they  were  willing 
to  enter  into  the  proposed  arrangement  of  themselves,  with- 
out Lipe.  There  is  no  pretense  of  any  understanding  that 
}he  acceptance  was  not  to  be  operative  unless  it  was  signed 
by  Lipe.  We  can  not  doubt  that  the  acceptance  was  binding 
upon  the  creditors  who  signed  it,  although  Lipe  did  not  sign. 
It  is  then  said  that  the  prior  agreement  should  be  taken  as 
merged  in,  or  superseded  by,  the  trust  deed.  The  deed  made 
to  the  trustee  was  but  the  fulfillment  of  the  agreement  of 
April  4  in  a  single  particular  of  it, — the  conveying  of  the 
property, — and  we  are  unable  to  comprehend  how  that  con- 
veyance can  be  held  to  be  the  doing  away  with  the  other  parts 
of  the  agreement  which  contemplate  the  doing  of  things  after 
the  conveyance  had  been  made, — such  as,  the  provisions  for 
the  benefit  of  Prussing,  and  for  advances  by  the  creditors  to 
clear  the  property  from  incumbrances.  We  see  no  reason  why 
the  prior  agreement  of  April  4,  and  the  trust  deed,  may  not 
well  stand  together,  and  the  former  have  force.  They  are, 
then,  to  be  taken  as  parts  of  one  transaction,  and  the  cred- 
itors should  be  held  personally  liable  for  any  deficiency  of  the 
advances  made  by  the  trustee  the  proceeds  of  the  property 
fail  to  satisfy,  for  the  reason  that,  by  their  agreement  of 
April  4,  1874,  they  agreed  with  each  other  to  advance  their 
due  proportion  of  the  amount  which  might  be  necessary  to 
clear  the  property  from  incumbrances. 

It  is  objected  that  if  there  be  any  personal  liability,  it  is 
to  Greenebaum,  the  trustee ;  that  Greenebaum  borrowed  the 
money  which  he  advanced,  from  the  German  National  Bank, 
and  the  bank's  only  recourse  is  against  Greenebaum, — that  it 
is  not  entitled  to  a  decree  for  it  against  these  creditors.  The 
cross-bill  of  Flower  alleges  that  Greenebaum  borrowed  the 
money  from  the  bank,  and  gave  his  note  therefor  for  some 
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$25,000,  which  is  still  due  and  unpaid.  The  form  of  the 
transaction  was,  a  borrowing  of  money  from  the  bank  by 
Greenebaum.  He  was  the  president  of  the  bank,  and  obtained 
the  money  needed  to  pay  advances  from  the  bank,  giving  his 
note,  as  trustee.  All  the  money  which  was  needed  from  time 
to  time  to  pay  off  liens  and  incumbrances,  and  charges  with 
respect  to  the  property,  was  furnished  by  the  bank  in  manner 
above  stated.  The  bank  being  the  largest  creditor  in  the 
case,  the  money  it  let  Greenebaum  have  was  essentially  an 
advance  of  the  money  by  it,  as  one  of  the  creditors  interested, 
for  the  discharge  of  liens  and  incumbrances,  for  which  it 
was  equitably  entitled  to  contribution  from  the  other  creditors 
under  the  agreement  of  April  4,  and  we  see  no  substantial 
objection  to  its  having  a  direct  decree  therefor  in  its  own 
name. 

Some  exception  is  taken  to  the  account  rendered  by  the 
trustee,  as  not  sufficiently  proved.  There  does  not  seem  to 
have  been  any  contest  in  the  court  below  as  to  the  accuracy 
of  the  account.  The  trustee  gave  general  testimony  of  its 
correctness,  and  we  see  no  reason  for  disturbing  the  finding 
of  the  amount  due  as  not  sustained  by  the  evidence.  This 
is,  however,  with  one  reservation  as  to  the  item  of  ten  per 
cent  interest.  So  far  as  that  could  entirely  be  paid  from  the 
proceeds  of  the  property  the  charge  would  be  proper,  because 
the  trust  deed  allowed  it.  But  in  decreeing  against  the  cred- 
itors personally  they  would  not  be  liable  for  the  payment 
of  such  interest  unless  it  might  be  upon  payments  made 
in  discharge  of  incumbrances  bearing  ten  per  cent  interest. 
Further  than  that,  to  render  the  creditors  liable  to  pay  this 
rate  of  interest  there  must  have  been  a  contract  on  their 
part.  There  was  none  in  this  case.  It  is  not  found  in  the 
trust  deed,  all  there  is  there  being  a  simple  permission  that 
the  trustee  may,  from  the  proceeds  of  the  sale  of  the  prop- 
erty, retain  that  interest  on  advances  made  for  the  purpose 
of  removing  incumbrances.     And  there  is  no  provision  in  the 
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agreement  of  April  4  for  the  payment  of  such  interest.  All 
the  interest  that  could  be  recovered  under  that  agreement, — 
the  only  one  the  creditors  have  themselves  made  in  the  case, 
— would  be  the  statutory  rate  of  six  per  cent  interest.  The 
Gallup  deed  of  trust  on  the  property  was  bearing  ten  per 
cent  interest,  and  upon  the  payment  made  on  the  sale  of  the 
property  under  that  trust  deed  we  are  inclined  to  think  ten 
per  cent  interest  might  be  properly  allowed,  by  way  of  subro- 
gation to  the  rights  of  the  creditor  whose  debt  was  discharged 
by  the  sale.  This  is  the  only  instance  we  perceive  of  the 
payment  of  any  charge  upon  the  land  bearing  ten  per  cent 
interest. 

It  is  urged  that  because  two  of  these  creditors,  Stein  & 
Hirsch,  and  the  First  National  Bank  of  Waukegan,  asked 
Greenebaum,  the  trustee,  to  sell  the  property  in  1876,  at  an 
offer  which  had  been  made  of  $30,000,  which  was  more  than 
mongh  to  cover  advances  to  that  time,  and  Greenebaum 
declined  to  make  the  sale,  the  right  to  contribution  from 
those  two  of  the  creditors  is  gone.  Greenebaum  testifies  that 
he  declined  to  make  the  sale  because  the  directors  of  the 
German  National  Bank,  (of  whom  defendant  Leopold,  another 
of  the  creditors,  was  one,)  did  not  wish  him  to  make  the  sale. 
We  can  perceive  no  abuse  of  his  discretion  by  the  trustee  in 
this  matter,  and  certainly  a  mere  difference  of  opinion  among 
the  several  creditors  as  to  when  a  good  sale  of  the  property 
could  be  made,  should  not  have  the  effect  which  is  claimed. 

There  remains  for  consideration  the  further  question  in 
respect  of  the  alleged  mechanic's  lien  of  the  Wartmans.  The 
record  shows  that  John  P.  Davies  and  others  had  instituted 
iheir  proceeding  in  the  circuit  court  of  Cook  county,  against 
Charles  G.  E.  Prussing  and  others,  to  establish  a  mechanic's 
lien  in  their  favor  upon  the  premises  before  mentioned,  and 
that  the  proceeding  was  pending  on  January  21,  1874,  when, 
on  that  date,  the  Wartmans  filed  in  that  proceeding  theii 
intervening  petition,  claiming  to  be  entitled  to  a  mechanic's 
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lien  on  the  same  premises,  for  work  done  and  materials  fur- 
nished in  the  erection  of  the  building  upon  the  premises,  under 
a  contract  agreed  on,  and  work  commenced  February  5,  1873. 
Subsequently,  that  proceeding,  by  agreement  of  parties,  was 
transferred  to  the  Superior  Court,  and  consolidated  and  heard 
with  the  present  cause.  The  Wartmans,  also,  on  February 
7,  1874,  brought  their  action  at  law  against  Charles  G.  E. 
Prussing,  in  the  Superior  Court  of  Cook  county,  to  recover 
judgment  against  him  on  his  personal  liability  for  the  indebt- 
edness in  respect  of  which  the  mechanic's  lien  was  claimed, 
and  on  trial  recovered  a  personal  judgment  against  Prussing 
in  that  action,  November  7,  1874,  for  $6367.10.  The  date 
of  the  Gallup  trust  deed,  before  mentioned,  on  the  premises, 
to  secure  a  debt  for  money  borrowed,  was  December  1,  1871, 
and  recorded  December  4,  1871.  That  trust  deed,  then,  was 
an  incumbrance  on  the  land  prior  to  the  alleged  mechanic's 
lien  of  the  Wartmans.  In  such  case  of  a  prior  incumbrance, 
by  the  provisions  of  the  statute,  the  prior  incumbrance  has 
preference  as  to  the  land,  and  the  lienholder  as  to  the  im- 
provements. The  building  on  the  premises  having  been 
burned  on  July  15,  1874,  there  were  then  no  improvements 
for  the  lien  to  attach  upon, — there  remained  but  the  land,  as 
against  which  the  Wartmans  had  no  claim  until  the  prior 
trust  deed  had  been  satisfied.  Their  lien,  if  any,  was  only 
upon  the  equity  of  redemption,  and  the  subsequent  fore- 
closure sale  of  the  premises,  under  the  trust  deed,  to  Greene- 
baum,  on  February  15,  1876,  for  the  sum  of  $18,059.59, 
and  trustee's  deed  to  him,  cut  off  their  whole  lien  entirely, 
and  afterwards  they  had  no  lien  whatever  upon  the  premises. 
But  in  order  to  sustain  the  decree  here  in  favor  of  the 
Wartmans,  their  counsel  present  the  case  upon  the  theory 
that  from  the  trust  deed  to  Greenebaum  of  April  15,  1874, 
and  the  prior  agreement  of  April  4,  there  was  what  was 
tantamount  to  an  assumption  by  these  creditors  of  the  pay- 
ment of  the  indebtedness  to  the  Wartmans,   in  respect  of 
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which  they  claimed  a  lien,  whereby  the  creditors  became 
liable  to  the  Wartmans,  and  Prussing  stood  but  as  a  surety, 
and  whereby  Greenebaum  stood  in  the  relation  of  trustee 
to  them,  and  his  purchase  of  the  premises  under  the  trust 
deed  should  be  held  to  have  been  by  him  as  trustee  for  them, 
as  well  as  for  the  other  creditors.  We  will  examine  what 
there  may  be  for  the  support  of  this  theory.  Looking  at 
the  trust  deed  to  Greenebaum,  we  find  in  it  nothing  of  any 
assumption  by  the  creditors  of  the  payment  of  any  claims 
whatever.  We  see  nothing  which  can  be  claimed  as  being 
in  that  direction,  more  than  the  clause  conveying  the  prop- 
erty, "subject,  always,  to  all  incumbrances  or  other  charges 
against  the  same,  as  shown  by  the  records  of  the  aforesaid 
county  of  Cook."  But  property  conveyed  subject  to  a  lien 
does  not  impose  any  personal  liability  upon  the  grantee  to 
the  person  holding  the  lien.  (Comstock  v.  Hitt,  37  111.  542 ; 
Fowler  v.  Fay,  62  id.  375 ;  Jones  on  Mortgages,  sec.  748.) 
And  we  find  nothing  of  such  assumption  in  the  written  accept- 
ance of  the  creditors  of  April  4,  wherein  they  "agree,  each 
with  the  other,  to  advance  our  due  proportion  of  the  amount 
which  may  be  necessary  to  clear  said  property  from  liens  and 
incumbrances."  That  was  not  coming  under  any  obligation 
to  any  one  for  the  payment  of  such  liens  and  incumbrances, 
and  was  not  with  any  such  intent, — it  was  an  agreement, 
merely,  between  the  creditors  themselves  as  to  action  with 
regard  to  each  other,  fixing  the  proportion  between  them- 
selves of  the  necessary  advances  for  clearing  the  property 
from  liens  and  incumbrances. 

The  only  ground  of  support  which  we  can  find  for  the 
theory  above,  is  in  the  concluding  words  of  the  first  clause  in 
the  proposition  of  agreement  of  Prussing  of  April  4,  where, 
after  proposing  a  conveyance  of  the  premises,  subject  to  all 
incumbrances  and  liens  now  standing  of  record  against  the 
same,  it  concludes  with  saying,  "and  I  to  be  kept  harmless 
from  any  personal  liability  for  or  on  account  of  any  suits 
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or  liens  against  said  property  to  be  conveyed."  Now,  it  is 
to  be  marked  that  this  provision  of  indemnity  against  per- 
sonal liability  is  not  on  account  of  debts  incurred  in  respect 
of  the  property,  but  it  is  against  personal  liability  "on 
account  of  any  suits  or  liens  against  said  property."  The 
property  was  to  be  taken  subject  to  the  liens  and  incum- 
brances upon  it,  and  the  situation  was,  that  Prussing's  per- 
sonal liability  in  respect  to  such  liens  and  incumbrances 
still  existed,  which  might  be  enforced  against  him,  and  he 
be  made  to  pay  the  liens  and  incumbrances  subject  to  which 
the  land  was  taken,  and  it  was  to  meet  such  event  that  it . 
was  in  Prussing's  proposition  that  he  should  be  kept  harm- 
less from  any  personal  liability  for  any  actual  liens  and 
incumbrances, — not  for  any  simple  debt,  unaccompanied 
with  any  lien  or  incumbrance  upon  the  property,  although 
it  may  have  been  incurred  in  respect  of  the  property.  At 
the  time  when  this  decree  was  rendered,  this  indebtedness 
in  favor  of  the  Wartmans  was  not  a  lien  upon  this  land. 
It  stood  as  a  personal  debt,  simply,  of  Prussing,  which, 
although  it  was  originally  incurred  in  respect  of  this  prop- 
erty, there  would  seem  to  be  no  more  good  reason  that  these 
creditors  should  pay,  than  any  other  mere  personal  debt  of 
Prussing  which  might  have  been  contracted  in  respect  of  the 
property.  Should  Prussing  himself  pay  this  debt,  it  would 
not  be  discharging  any  lien  or  incumbrance  on  the  land 
which  the  land  was  taken  subject  to,  which,  as  we  conceive, 
forms  the  only  true  ground  and  reason  for  calling  upon  the 
creditors  for  payment,  upon  the  proper  construction  of  the 
writing.  It  was  not  against  debts  that  might  be  pretended 
or  claimed  to  be  liens  and  incumbrances  that  the  creditors 
undertook  to  indemnify  Prussing,  but  against  debts  which 
were,  in  fact,  liens  and  incumbrances,  and  nothing  more ; 
and,  accordingly,  when  Prussing  comes  to  make  the  trust 
deed,  in  pursuance  of  his  proposition  there  is  inserted  in  it 
the  provision  that  the  creditors  took  the  property  subject  to 
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liens  and  incumbrances,  and  by  virtue  of  this,  Prussing  would 
have  recourse  back  on  the  creditors  for  any  liens  and  incum- 
brances that  he  might  pay  off.  The  whole  meaning  would 
seem  to  have  been,  that  the  creditors  took  the  property  sub- 
ject to  the  liens  and  incumbrances  on  it,  and  that  Prussing 
was  to  be  kept  harmless  from  any  personal  liability  on  claims 
that  were  really  liens  and  incumbrances  on  the  land,  and 
which  the  land  might  be  made  to  satisfy,  and  there  is  nothing 
carrying  the  idea  that  the  creditors  were  to  pay  -any  of  the 
personal  debts  of  Prussing  which  were  not,  in  fact,  liens  or 
incumbrances  upon  the  land.  In  the  acceptance  of  the  prop- 
osition, in  fixing  the  proportion  of  the  money  they  are  to 
advance,  it  is  of  the  amount  "necessary  to  clear  said  property 
from  liens  and  incumbrances, "  excluding  the  idea  that  there 
was  to  be  an  advance  of  money  for  any  other  purpose. 

It  is  said  that  at  the  time  of  the  making  of  this  proposition 
of  April  4,  this  suit  at  law  against  Prussing  to  recover  upon 
his  personal  liability  was  pending,  and  it  must  have  been  with 
the  intention  of  embracing  that  suit  that  the  word  "suits" 
was  employed  by  him  in  this  above  quoted  language.  Even 
were  this  so,  the  construction  we  have  adopted  is  not  incon- 
sistent ;  but  there  is  no  evidence  that  the  creditors  knew  of 
such  suit,  or  had  it  in  view,  and  there  is  no  reason  why  the 
language  should  have  any  different  construction  from  what 
it  imports  on  its  face, — indemnity  against  personal  liability 
"on  account  of  any  suits  or  liens  against  said  property ."  We 
see  no  reason  why  there  should  be  any  particularly  liberal 
interpretation  to  give  these  building  contractors  the  benefit 
of  the  security  of  third  persons  for  the  payment  of  their 
claim,  which  it  was  never  in  contemplation,  in  the  making 
of  the  contract,  that  they  should  have,  or  why  there  be  any 
strict  interpretation  against  these  creditors  to  render  them 
liable  as  sureties  for  the  debt  of  another  person,  where  it  was 
not  within  the  fair  intendment  of  any  undertaking  of  theirs 
that  they  should  become  such.     In  our  opinion  the  Wart- 
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mans  were  not  entitled  to  a  decree  against  these  creditors  of 
Prussing,  nor  was  Prussing  entitled  to  a  decree  against  the 
latter  that  they  should  pay  the  judgment  of  the  Wartmans 
against  him. 

The  judgment  of  the  Appellate  Court  wilj  be  reversed,  and 
the  cause  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Judgment  reversed, 

Mr.  Justice  Mulkey,  dissenting: 

I  do  not  concur  in  the  opinion  of  the  majority  of  the  court 
in  this  case  in  so  far  as  it  holds  the  creditors  of  Prussing, 
under  contract  of  April  4,  1874,  are  not  personally  liable  to 
pay  the  claim  of  the  Wartmans,  which  at  that  time  was  a 
valid  lien  upon  the  State  street  property.  Their  undertaking 
was  to  keep  Prussing  harmless  from  any  personal  liability  on 
account  of  any  liens  against  the  property, — and  this,  clearly, 
could  only  be  done  by  paying  off  or  obtaining  a  release  of  the 
indebtedness  itself.  It  is  manifest  that  no  personal  liability 
attached  to  Prussing  on  account  of  the  Wartman  lien  upon 
the  property,  independent  of  the  indebtedness  to  which  the 
lien  related.  As  the  property  was  to  be  sold  subject  to  all 
liens,  but  for  his  personal  liability  on  the  debts  to  which  the 
liens  related  it  was  a  matter  of  perfect  indifference  to  Prus- 
sing whether  these  liens  were  ever  removed  from  the  property 
or  not ;  yet,  as  he  was  personally  liable  for  these  claims,  it 
was  very  important  to  him,  if  such  was  the  understanding, 
to  exact  of  the  purchasers,  as  he  did,  indemnity  against  such 
personal  liability,  hence  their  express  undertaking  to  keep 
him  "harmless  from  any  personal  liability  for  or  on  account 
of  any  suits  or  liens  on  said  property. "  Suppose  the  under- 
taking of  the  purchasers  had  been  to  keep  Prussing  harmless 
from  any  personal  liability  on  account  of  the  debts  and  claims 
against  the  property,  instead  of  liens  against  the  property, 
I  presume  no  one  would  question  for  a  moment  that  this 


124  Condict  v.  Flower  et  al.  [March 

Mr.  Justice  Mxjlkey,  dissenting. 

would  be  a  direct  undertaking  on  their  part  to  pay  off  these 
incumbrances,  or  in  some  manner  relieve  him  from  doing  so  ; 
and  yet,  in  my  judgment,  the  words  actually  used  are  but 
a  different  form  of  expression  signifying  the  same  thing. 
The  word  "liens,"  as  used  in  the  contract  in  the  connection 
mentioned,  is  but  descriptive  of  the  character  of  the  debts  or 
claims  against  the  property,  and  for  which  Prussing,  as  well 
as  the  property,  was  liable.  So  far  as  these  claims  or  liens 
were  an  incumbrance  upon  the  property,  was  a  matter,  as  we 
have  already  remarked,  of  no  consequence  whatever  to  Prus- 
sing, as,  by  the  very  terms  of  the  agreement,  the  property 
was  sold  subject  to  them,  and  consequently  the  sale  of  it 
imposed  no  personal  liability  on  him ;  but  as  such  sale  did 
not,  on  the  other  hand,  at  all  relieve  him  from  his  existing 
personal  liability  on  account  of  these  liens  or  claims,  it  was 
of  vital  importance  to  him  to  have  a  clause  inserted  in  the 
contract,  as  he  did,  indemnifying  him  against  such  personal 
liability.  It  seems  to  me,  to  give  the  contract  any  other  con- 
struction would  be  to  render  the  provision  in  question  mean- 
ingless, and  wholly  inoperative. 

Nor  can  the  fact  that  the  buildings  on  the  property  were 
subsequently  burned  down,  and  that  the  naked  lots  were  sold 
and  conveyed  under  a  prior  mortgage,  so  as  to  cut  off  the 
Wartman  lien  on  the  property,  at  all  affect  the  right  of  the 
Wartmans  to  be  paid  the  amount  of  their  claim,  or  the  lia- 
bility of  Prussing,  or  the  purchasers  of  the  property  from 
him,  to  pay  it,  for  although,  by  reason  of  the  facts  stated, 
the  indebtedness  ceased  to  be  a  lien  on  the  lots,  yet  the 
indebtedness, — the  only  thing  about  which  Prussing  had  the 
slightest  concern, — remained  the  same.  The  only  effect  of 
the  sale  under  the  prior  mortgage,  so  far  as  the  parties  to 
this  controversy  are  concerned,  was  to  destroy  one  of  the 
marks  or  characteristics  by  which  the  indebtedness  was 
theretofore  properly  described.  Before  the  sale  and  convey- 
ance the  indebtedness  was  a  lien  or  a  lien  indebtedness,  yet, 
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by  reason  of  the  sale  and  conveyance,  the  descriptive  quality 
of  the  lien  was  eliminated  from  it,  but  the  personal  liability 
of  Prussing,  with  respect  to  the  indebtedness,  remained  pre- 
cisely the  same  as  it  did  before ;  and  it  was,  as  I  think  I  have 
fully  shown,  the  sole  object  of  the  provision  of  the  contract 
in  question  to  indemnify  Prussing  against  this  personal  lia- 
bility,— and  this  could  only  be  done  by  payment  or  release 
of  the  indebtedness  itself. 

I  am  authorized  to  say  my  brothers  Scholfield  and  Dickey 
concur  in  the  views  expressed  by  me  in  this  dissent. 


The  Preachers'  Aid  Society 

v. 

Jacob  D.  England. 

Filed  at  Springfield  March  29,  1883. 

1.  Trust — conveyance  of  land  in  trust — whether  the  legal  title  vests  in 
the  trustee  or  the  person  for  whose  use  the  conveyance  was  made.  The 
owner  of  lands  executed  a  deed  therefor  to  one  as  trustee,  reciting  therein, 
that  whereas,  the  grantor  was  desirous  of  doing  something  with  the  means 
then  in  his  hands,  for  the  benefit  of  the  superannuated  preachers  of  the  Illi- 
nois Conference  of  the  Methodist  Episcopal  Church,  and  for  the  widows  and 
orphans  of  such  preachers  as  might  be  deceased,  and  in  consideration  thereof 
conveyed  the  lands,  "to  have  and  to  hold  said  premises  unto  him,  said 
(grantee),  in  trust  for  the  uses  and  purposes  hereinafter  named,  that  is  to 
say:  in  trust  for  the  Preachers'  Aid  Society  of  the  Illinois  Conference  of  the 
Methodist  Episcopal  Church,  to  be  by  it  disbursed,"  etc.,  and  "when  the 
Preachers'  Aid  Society  of  said  conference  shall  have  been  organized,  and  put 
upon  a  working  footing,  then  the  said  (grantee)  is  to  convey  said  premises  to 
said  society,  to  be  by  it  held  in  the  same  manner  and  for  the  same  uses  and 
purposes,"  etc.  It  was  held,  that  as  the  trust  declared  in  such  deed  required 
that  the  legal  title  should  pass  in  fee,  such  a  title  was  thereby  vested  in  the 
grantee. 

2.  Same — when  the  statute  transfers  the  legal  estate  to  the  use.  Where 
a  conveyance  is  made  to  one  in  trust,  who  is  to  hold  the  legal  title  until  a 
corporation  competent  to  take  the  title  and  perform  the  trust  shall  be  created 
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"and  put  upon  a  working  footing,"  when  the  trustee  is  required  to  convey 
to  such  corporation,  the  case  is  not  one  in  which  the  statute  transfers  the 
legal  estate  to  the  use. 

3.  Conveyance  —  description  of  grantee — sufficiency.  The  object  of 
names  in  a  deed  being  merely  to  distinguish  one  person  from  another,  it  seems 
this  will  be  sufficient  though  the  true  name  of  the  grantee  be  not  used,  or 
even  no  name  at  all,  if  enough  appears  to  show  who  was  intended.  A  grantee 
may  be  described  by  his  office  or  his  relationship  to  a  known  person. 

4.  So  a  conveyance  of  land  describing  the  grantee  as  "the  coiporation 
lately  created  for  the  purpose  of  aiding  superannuated  preachers  of  the  Illi- 
nois Conference  of  the  Methodist  Episcopal  Church,  and  the  widows  and 
orphans  of  such  preachers,"  would  be  a  sufficient  description  of  a  corporation 
shown  to  have  been  lately  created  for  the  purpose  indicated,  though  its  cor- 
porate name  might  not  be  precisely  the  same,  no  other  corporation  being 
shown  to  have  been  lately  created  for  the  purpose  of  aiding  such  preach- 
ers, etc. 

5.  Where  shortly  before  the  execution  of  a  deed  to  "the  Preachers'  Aid 
Society  of  the  Illinois  Conference  of  the  Methodist  Episcopal  Church,"  a 
corporation  was  created  by  the  name  of  "The  Preachers'  Aid  Society  of  the 
Illinois  Annual  Conference  of  the  Methodist  Episcopal  Church,"  and  no 
other  corporation  for  like  purposes  was  shown  to  exist,  it  was  held,  that  the 
words  in  the  deed  were  used  to  describe,  rather  than  to  express  the  accurate 
full  name  of,  the  grantee,  and  passed  the  title  to  the  corporation  actually  cre- 
ated and  organized. 

6.  Kepeal  of  statute — effect  upon  corporate  rights  acquired  under 
the  statute  repealed.  The  repeal  of  a  statute  under  which  a  corporation  has 
been  organized,  when  the  repealing  act  contains  a  saving  clause  in  favor  of 
corporations  created  and  rights  acquired  under  the  act  repealed,  which  are 
declared  not  to  be  affected  by  the  repeal,  will  not  destroy  the  existence  of 
such  corporation,  nor  affect  any  of  its  equitable  rights  acquired  before  the 
repeal,  and  it  may  subsequently  acquire  the  legal  title  to  property  before  held 
for  it  in  trust. 

7.  Former  adjudication — in  ejectment— judgment  vacated  on  new 
trial.  Where  a  new  trial  is  awarded,  under  the  statute,  in  an  action  of  eject- 
ment, the  judgment  is  wiped  out,  and  can  not  be  pleaded  or  given  in  evidence 
for  any  purpose  in  any  subsequent  suit. 

Writ  of  Error  to  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  C.  B.  Smith,  Judge,  presiding. 

On  the  7th  of  July,  1870,  Stephen  Griffith  executed  a  deed 
to  James  H.  Phillips,  reciting  as  follows :  "Whereas,  the 
said  Stephen  Griffith  is  desirous  of  doing  something  with  the 
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means  now  in  his  hands  for  the  benefit  of  the  superannuated 
preachers  of  the  Illinois  Conference  of  the  Methodist  Episco- 
pal Church,  and  for  the  widows  and  orphans  of  such  preachers 
as  may  have  deceased. "  And  in  consideration  thereof  the 
deed  proceeds  to  grant  and  convey,  after  reciting  the  prop- 
erty conveyed,  as  follows,  i.  e.:  "To  have  and  to  hold  said 
premises  unto  him,  said  Phillips,  in  trust  for  the  uses  and 
purposes  hereinafter  named,  that  is  to  say:  in  trust  for 
the  Preachers'  Aid  Society  of  the  Illinois  Conference  of  the 
Methodist  Episcopal  Church,  to  be  by  it  disbursed  for  the 
benefit  of  superannuated  preachers  of  said  conference,  and 
for  the  benefit  of  the  widows  and  orphans  of  such  preachers 
as  may  have  deceased ;  and  when  the  Preachers'  Aid  Society 
of  said  conference  shall  have  been  organized  and  put  upon 
a  working  footing,  then  the  said  Phillips  is  to  convey  said 
premises  to  said  society,  to  be  by  it  held  in  the  same  manner, 
and  for  the  same  uses  and  purposes,  that  the  same  is  to  be 
held  by  the  said  Phillips."  Phillips  expressly  accepted  the 
trust,  and  agreed  to  execute  it. 

On  the  24th  day  of  September,  1870,  there  was  incorpo- 
rated, under  the  statute  then  in  force,  the  "Preachers'  Aid 
Society  of  the  Illinois  Annual  Conference  of  the  Methodist 
Episcopal  Church,"  the  object  whereof  is  declared  in  the 
articles  of  incorporation  to  be,  "to  raise  and  maintain  a  fund 
for  the  relief  of  the  superannuated,  itinerant  preachers,  and 
widows  and  orphans  of  deceased  preachers  of  said  confer- 
ence." On  the  14th  of  September,  1874,  James  H.  Phillips 
made  his  deed  conveying  the  property  so  conveyed  in  trust, 
as  aforesaid,  to  the  "Preachers'  Aid  Society  of  the  Illinois 
Conference  of  the  Methodist  Episcopal  Church,"  reciting 
therein  the  execution  of  the  deed  of  trust  by  Griffith  to  him, 
and  the  trust  therein  declared,  and  declaring  that  this  deed 
is  made  in  execution  of  that  trust. 

The  "Preachers'  Aid  Society  of  the  Illinois  Annual  Con- 
ference of  the   Methodist   Episcopal   Church,"  brought  an 
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action  of  ejectment,  in  the  Champaign  circuit  court,  against 
Jacob  D.  England,  to  recover  possession  of  the  south-west 
quarter  of  the  north-east  quarter  of  section  21,  in  town- 
ship 20  north,  range  14  west,  in  that  county,  being  one  of 
the  tracts  so  conveyed,  as  aforesaid.  There  were  pleas  of 
mil  tiel  corporation,  and  not  guilty.  Trial  was  had  at  the 
March  term,  1882,  of  the  Champaign  circuit  court,  resulting 
in  a  verdict  and  judgment  for  the  defendant.  The  plaintiff 
then  asked  and  was  allowed  a  new  trial  under  the  statute, 
and  subsequent  thereto,  on  its  motion,  its  suit  was  dismissed. 
Thereafter,  on  the  10th  day  of  April,  1882,  Phillips  made 
another  deed  of  the  same  lands  to  the  "Preachers'  Aid 
Society  of  the  Illinois  Annual  Conference  of  the  Methodist 
Episcopal  Church,"  reciting  therein  that  "this  deed  is  made 
to  render  effectual  and  complete  a  deed  made  by  the  grantor 
to  the  grantee,  September  14,  1874,  recorded  in  book  50, 
page  485,  of  deed  records  of  Champaign  county,  Illinois, 
wherein  the  name  of  the  grantee  is  not  fully  given." 

The  present  suit  was  brought  for  the  same  land  as  the 
former  suit,  to  the  September  term,  1882,  of  the  Champaign 
circuit  court,  and  the  same  was  tried  at  that  term  again, 
resulting,  as  before,  in  a  judgment  and  verdict  for  the  defend- 
ant. This  writ  of  error  is  prosecuted  to  reverse  that  judg- 
ment. The  other  facts  material  to  an  understanding  of  the 
case  sufficiently  appear  in  the  opinion. 

Mr.  J.  0.  Cunningham,  for  the  plaintiff  in  error. 

Mr.  William  B.  Webber,  for  the  defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  trust  declared  by  Griffith  requiring  that  the  legal  title, 
in  fee  simple,  should  pass,  such  a  title  was  vested  in  Phillips 
by  the  deed  of  Griffith,  (Kirkland  v.  Cox  et  al.  94  111.  400,) 
and  since,  by  the  trust  imposed  upon  Phillips,  he  was  to  hold 
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the  legal  title  until  a  corporation  competent  to  take  the  title 
and  perform  the  trust  should  be  created  "and  put  upon  a 
working  footing, "  and  then  to  convey  to  such  corporation,  it 
is  clear  the  case  is  not  one  in  which  the  statute  transfers  the 
legal  estate  to  the  use.  Kirkland  v.  Cox  et  at.  supra;  Perry 
on  Trusts,  sec.  300. 

But  we  are  of  opinion  that  the  deed  of  Phillips,  bearing 
date  September  14,  1874,  vested  the  legal  title  to  the  prop- 
erty in  controversy  in  the  plaintiff  in  error.  It  is  said  in 
2  Washburn  on  Keal  Prop.  (2d  ed.)  588:  "The  object  of 
names  being  merely  to  distinguish  one  person  from  another, 
it  seems  to  be  sufficient  if  this  is  effected,  though  the  true 
name  of  the  party  be  not  used,  or  even  no  name  at  all.  The 
general  principle  of  law  is,  id  certum  est  quod  certum  reddi 
potest,  and  a  man  may  be  described  by  his  office,  or  his  rela- 
tionship to  a  known  person."  And  hence  it  would,  undoubt- 
edly, have  been  sufficient,  here,  if  the  conveyance  had  been 
to  "the  corporation  lately  created  for  the  purpose  of  aiding 
superannuated  preachers  of  the  Illinois  Conference  of  the 
Methodist  Episcopal  Church,  and  the  widows  and  orphans 
of  such  preachers, "  for  this  would  be  an  accurate  description 
of  plaintiff  in  error,  no  other  corporation  for  that  purpose 
being  shown  to  have  been  lately  created.  But  the  deed  under 
consideration  is  to  "the  Preachers'  Aid  Society  of  the  Illinois 
Conference  of  the  Methodist  Episcopal  Church."  Had  it 
been  shown  that  a  corporation  of  that  name  existed,  we 
would,  of  course,  be  bound  to  assume  the  conveyance  was  to 
such  corporation ;  but  no  such  corporation  being  shown  to  be 
in  existence,  inasmuch  as  we  must,  from  the  language  of  the 
deed,  infer  it  was  intended  to  convey  to  some  society  or  cor- 
poration, we  are  driven  to  the  conclusion  that  these  words 
were  used  to  describe,  rather  than  to  express  the  accurate 
and  full  name  of,  the  grantee ;  and  regarding  them  in  this 
light,  they  clearly  designate  the  plaintiff  in  error  as  the 
grantee.  The  plaintiff  in  error  is  a  "Preachers'  Aid  Society 
9—ine  III. 
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of  the  Illinois  Conference  of  the  Methodist  Episcopal  Church, " 
and  none  other  is  shown  to  exist, — so  by  no  possibility  could 
these  words  refer  to  any  other  corporation  than  plaintiff  in 
error.  This,  in  connection  with  the  fact  of  the  delivery  to 
and  continued  possession  by  plaintiff  in  error  of  the  con- 
veyance, renders  it  absolutely  certain  the  conveyance  is  to 
plaintiff  in  error.  But  if  this  deed  vested  no  title,  then  the 
deed  of  April  10,  1882,  unquestionably  did, — and  that  was 
executed  before  this  suit  was  brought. 

The  point,  however,  is  made,  that  the  act  under  which 
plaintiff  in  error  was  incorporated  was  repealed  by  an  act  in 
force  July  1,  1874, — which  was  before  the  execution  of  the 
first  deed  by  Phillips.  Waiving  the  question  of  the  right  of 
the  defendant  in  error  to  urge  this  objection  in  this  suit,  we 
answer,  the  repealing  act  referred  to  has  a  saving  clause  in 
favor  of  corporations  created  and  rights  acquired  under  the 
acts  repealed,  which  are  expressly  declared  not  to  be  affected 
by  the  repealing  act.  (Eev.  Stat.  1874,  p.  1046,  sec.  2.) 
Plaintiff  in  error  was  incorporated  on  the  24th  of  September, 
1870,  and  thence  hitherto  has  been,  and  still  is,  a  corporate 
body.  After  incorporation  it  became  entitled,  in  equity,  to 
have  the  property  conveyed  by  Griffith  to  Phillips  conveyed 
to  it,  upon  the  trusts  declared  by  Griffith,  and  so  neither  the 
corporate  body,  nor  its  rights  in  regard  to  this  property,  were 
affected  by  the  repeal  of  the  statute  under  which  plaintiff  in 
error  was  incorporated. 

We  are  unable  to  discover  any  merit  in  the  cross-errors 
assigned  by  the  defendant  in  error.  When  (a  new  trial  under 
the  statute  being  awarded)  the  plaintiff  dismissed  its  suit,  all 
proceedings  in  the  cause  up  to  that  time  were  wiped  out. 
They  were  then  as  if  they  never  had  been,  (Edwards  v.  Ed- 
wards, 22  111.  121,  and  Hawley  v.  Simons  et  al.  102  id.  115,) 
and  it  would  necessarily  follow,  the  judgment  thus  wiped  out 
could  not  be  pleaded  or  given  in  evidence  for  any  purpose  in 
any  subsequent  suit.     What  has  been  already  said  in  dis- 
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cussing  the  effect  of  the  conveyances,  sufficiently  answers  the 
points  made  under  the  other  cross-errors. 

The  defendant  in  error  has  not  shown  a  shadow  of  right 
to  the  possession  of  this  property,  while  the  plaintiff  in  error 
has  shown  a  perfect  legal  title  thereto. 

The  judgment  below  is  reversed,  and  the  cause  remanded, 
with  direction  to  the  court  below  to  enter  judgment  for  the 
plaintiff  in  error  for  the  recovery  of  the  possession  of  the 
property  described  in  the  declaration. 

Judgment  reversed. 


Chaeles  C.  Holton 

v. 
Mary  Daly,  Admx. 

Filed  at  Ottawa  November  20,  1882. 

1.  Abatement — motion  to  dismiss  for  death  of  plaintiff,  not  proper. 
After  the  death  of  the  plaintiff  in  an  action  to  recover  for  a  personal  injury 
from  negligence  of  the  defendant,  and  the  substitution  of  the  administrator 
as  plaintiff,  a  motion  was  made  to  dismiss  the  suit  on  the  ground  the  cause 
of  action  did  not  survive,  the  record  not  showing  of  what  the  deceased  died 
Held,  that  the  motion  was  impracticable,  and  properly  overruled.  If  tht 
motion  could  be  allowed  to  take  the  place  of  a  demurrer,  which  wan  not 
conceded,  it  could  only  reach  defects  apparent  on  the  face  of  the  record. 

2.  Death  from  wrongful  act,  etc. — ground  of  recovery  therefor. 
Under  the  act  of  1853,  giving  an  action  to  the  legal  representative  of  a  deceased 
person  to  recover  damages  in  case  the  death  of  the  intestate  was  caused  by 
the  wrongful  act,  neglect  or  default  of  another,  the  cause  of  action  is  the 
wrongful  act,  default  or  neglect  of  the  defendant  causing  the  death,  and  not 
merely  the  death  itself. 

3.  Same — of  the  declaration  to  recover  for  wrong,  causing  death.  In 
an  action  under  the  act  of  1853,  giving  an  action  for  a  wrongful  act,  etc., 
causing  the  death  of  another,  the  declaration  must  aver  and  the  proof  show  a 
wrongful  act,  neglect  or  default  of  the  defendant  causing  the  death  of  the 
intestate,  under  such  circumstances  as  would  entitle  him  to  maintain  an 
action  if  death  had  not  ensued,  and  the  fact  of  survivorship,  and  the  name  or 
names  of  the  widow  or  next  of  kin. 
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4.  Same — elements  of  damages  in  case.  In  an  action  brought  by  the 
representative  of  a  deceased  person  to  recover  damages  of  the  defendant  for 
his  wrongful  act  or  negligence  causing  the  death,  no  damages  can  be  allowed 
for  the  bodily  pain  and  suffering  the  deceased  underwent,  and  his  inability, 
after  receiving  the  injury,  to  attend  to  his  affairs  generally,  and  for  medical 
attendance  and  nursing.  The  damages  recoverable  are  purely  such  as  arise 
from  pecuniary  loss  to  the  widow  and  next  of  kin. 

6.  Same— effect  of  act  of  1872  upon  the  act  of  1853.  Section  123  of  the 
lot  of  1872,  relating  to  the  administration  of  estates,  declaring  that  actions  to 
recover  damages  for  an  injury  to  the  person,  except  slander  and  libel,  shall 
survive  the  party's  death,  does  not  repeal,  by  implication  or  otherwise,  the 
act  of  1853,  giving  an  action  to  the  legal  representative  of  a  deceased  person 
for  a  wrongful  act  causing  the  death  of  the  intestate.  Injuries  to  the  person 
not  resulting  in  death,  in  case  of  the  death  of  the  injured  party  from  some 
other  cause,  will  come  under  the  act  of  1872,  and  survive  to  the  personal 
representative.     In  the  latter  case  no  action  lies  under  the  act  of  1853. 

6.  Action — when  it  survives.  An  action  brought  by  a  party  to  recover 
damages  for  a  personal  injury  caused  by  negligence  on  the  part  of  the 
defendant,  and  for  pain  and  suffering  caused  thereby,  and  for  loss  of  time 
and  capacity  for  earning  a  livelihood,  and  for  nursing  and  medical  attendance, 
where  the  injury  complained  of  results  in  his  subsequent  death  before  judg- 
ment, does  not  survive  to  his  personal  representative,  but  it  will  survive  if 
his  death  is  from  some  other  and  different  cause. 

7.  Statute — repeal  by  implication.  It  is  a  familiar  doctrine  that  repeals 
by  implication  are  not  favored,  and  that  the  earliest  statute  continues  in  force 
unless  the  two  acts  are  clearly  inconsistent  with  and  repugnant  to  each  other, 
or  unless  in  the  later  statute  some  express  notice  is  taken  of  the  former 
plainly  indicating  an  intention  to  repeal  it.  And  where  two  statutes  are 
seemingly  repugnant,  they  should,  if  possible,  be  so  construed  that  the  later 
may  not  operate  as  a  repeal  of  the  former  by  implication. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

On  the  eighth  day  of  August,  1877,  Michael  Daly  brought 
an  action  on  the  case,  in  the  circuit  court  of  Cook  county, 
against  Charles  C.  Holton,  to  recover  for  injuries  caused  by 
the  bursting  of  an  emery  wheel,  through  negligence,  etc. 
The  general  issue  was  pleaded.  The  cause  was  tried  at  the 
October  term,  1878,  of  the  court,  resulting  in  a  verdict  foi 
khe  plaintiff,  assessing  his  damages  at  $5000.     At  the  De- 


1S82.]  Holton  v.  Daly,  Admx.  133 

Brief  for  the  Appellant. 

cember  term  of  the  court  next  following,  a  motion  for  a  new 
trial,  etc.,  was  overruled,  and  'judgment  was  rendered  upon 
the  verdict.  An  appeal  was  prosecuted  from  that  judgment 
to  the  Appellate  Court  for  the  First  District,  and  that  court, 
on  inspecting  the  assignment  of  errors,  and  after  argument, 
etc.,  reversed  the  judgment  of  the  circuit  court,  and  remanded 
the  cause  for  another  trial.  Subsequent  to  this,  Michael  Daly 
died,  intestate,  and  Mary  Daly  was  appointed  administratrix 
of  his  estate,  and  afterwards,  and  after  the  cause  had  been 
redocketed  in  the  circuit  court  pursuant  to  the  mandate  of 
the  Appellate  Court,  the  death  of  Michael  Daly,  the  plaintiff, 
was  suggested  upon  the  record,  and  Mary  Daly,  administratrix 
of  his  estate,  was  substituted  as  the  party  plaintiff  in  the 
cause,  and  thereupon  the  defendant,  by  his  attorney,  moved 
the  court  to  dismiss  the  cause,  as  one  not  surviving  to  the 
administratrix ;  but  the  court  overruled  the  motion,  and  the 
defendant  excepted.  The  cause  was  again  tried  at  the  May 
term,  1881,  of  the  Cook  county  circuit  court,  and  resulted  in 
a  judgment  for  the  plaintiff  for  $4000.  An  appeal  was  pro- 
secuted from  this  judgment  to  the  Appellate  Court  for  the 
First  District,  and  that  court,  at  its  October  term,  1881, 
affirmed  the  judgment  of  the  circuit  court.  The  present 
appeal  is  from  the  last  named  judgment. 

Messrs.  Holmes,  Eich  &  Noble,  for  the  appellant : 
The  court  had  no  jurisdiction  to  try  this  action,  or  any 
action  commenced  by  Daly,  lor  the  reason  that  the  statute 
specially  providing  for  injuries  resulting  in  death,  requires 
that  every  such  action  shall  be  brought  by  the  personal  rep- 
resentative, for  the  exclusive  benefit  of  the  widow  and  next 
of  kin. 

Section  124  of  the  chapter  of  the  Eevised  Statutes  relating 
to  the  administration  of  estates,  which  provides,  that  "in 
addition  to  the  actions  which  survive  by  the  common  law, 
the  following  shall  also  survive :    *    *    *    actions  to  recover 
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damages  for  an  injury  to  the  person,  except  slander  and 
libel,"  has  no  application  to  personal  injuries  causing  the 
death  of  the  person.  It  applies  to  personal  injuries  not  pro- 
ducing the  death  of  the  party  injured. 

The  court  erred  in  refusing  to  charge  the  jury  that  if  the 
plaintiff  could  recover  at  all,  she  could  recover  for  only  the 
pecuniary  loss  sustained  by  Daly,  the  intestate,  as  requested 
in  our  first  proposed  instruction,  and  in  charging  that  if  she 
had  a  case  she  could  recover  for  Daly's  bodily  pain  and 
suffering. 

Messrs.  Hynes,  English  &  Dunne,  for  the  appellee : 

This  action  was  brought  by  the  intestate  himself,  in  his 

lifetime.     He  died  after  one  trial,  and  judgment  in  his  favor 

for  $5000,  which  was  reversed  on  error.     His  administratrix 

Vas  substituted  as  plaintiff,  the  statute  declaring  that  the 

Jan se  of  action  shall  survive. 

No  damages  were  claimed  in  the  declaration  for  the  death 
of  the  intestate,  and  none  sought  to  be  recovered  on  the  trial 
for  that  cause.  The  plaintiff  in  this  action  could  recover 
only  for  what  the  intestate  himself  could,  had  he  lived.  His 
rights,  whatever  they  were,  passed  to  his  personal  represen- 
tative, and  nothing  more  or  less. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Counsel  for  appellant  sought  to  raise  the  question  whether 
the  present  cause  of  action  survives  to  the  personal  repre- 
sentative, by  a  motion  to  dismiss  the  suit  after  the  adminis- 
tratrix had  been  substituted  in  the  place  of  the  deceased 
plaintiff.  But  this  was  manifestly  not  practicable.  Possibly 
it  might  have  been  raised  by  a  plea  in  abatement,  pleading 
the  death  of  the  plaintiff  in  consequence  of  the  same  injuries 
to  recover  damages  for  which  suit  was  brought ;  but  it  is 
unnecessary  to  express  any  opinion  upon  this  point,  since  no 
such  plea  was  filed.     The  motion,  even  if  it  could  be  allowed 
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to  take  the  place  of  a  demurrer,  which  we  do  not  concede, 
could  only  reach  defects  apparent  upon  the  face  of  the  record, 
and  there  was  nothing  on  the  face  of  this  record  showing  of 
what  deceased  died. 

We  are,  however,  of  opinion  that  substantially  the  same 
question  arises  upon  instructions,  when  considered  in  connec- 
tion with  the  evidence  to  which  they  are  applicable.  The 
evidence  shows  the  deceased  was  injured  by  the  bursting  of 
an  emery  wheel  belonging  to  appellant,  whilst  he  was  in  the 
employ  of  the  appellant,  and  engaged  in  using  such  wheel. 
Suit  was  brought  by  deceased  for  this  injury,  alleging  that 
it  was  caused  by  the  negligence  of  appellant.  The  evidence 
shows  that  death  resulted  subsequent  to  the  bringing  of  this 
suit,  in  consequence  of  the  same  injury.  There  was  no 
attempt  to  prove  it  was  the  result  of  any  other  cause,  but  on 
the  contrary,  the  evidence  affirmatively  and  clearly  showed 
it  was  from  that  cause.  It  is,  therefore,  with  reference  to 
this  state  of  the  evidence  that  we  are  to  determine  whether 
the  jury  were  properly  instructed. 

The  seventh  instruction,  given  at  the  instance  of  appellee, 
is  as  follows : 

"The  jury  are  instructed  that  if,  under  the  evidence  and 
instructions  of  the  court,  the  jury  find  the  defendant  guilty, 
then,  in  estimating  the  plaintiff's  damages,  it  will  be  proper 
for  the  jury  to  consider  the  effect  of  the  injury  upon  the 
health  of  the  deceased,  (if  they  believe,  from  the  evidence, 
that  his  health  was  affected  by  the  injury  in  question,)  and 
also  his  ability  after  said  accident  to  attend  to  his  affairs 
generally  in  pursuing  his  ordinary  trade  or  calling,  (if  the 
evidence  shows  that  the  same  was  affected  by  said  accident,) 
and  also  the  bodily  pain  and  suffering  he  underwent,  the 
necessary  expenses  of  nursing,  and  medical  care  and  attend- 
ance, and  loss  of  time,  (so  far  as  these  are  shown  by  the 
evidence,)  and  all  the  damage  which,  from  the  evidence,  can 


136  Holton  v.  Daly,  Admx.  [Nov. 

Opinion  of  the  Court. 

be  treated  as  the  necessary  result  of  the  injury  complained 
of.  The  jury  can  not  consider  the  death  of  plaintiff's  dece- 
dent as  an  element  of  damage,  but  only  all  damage  sustained 
by  him  up  to  the  time  of  his  death." 

If  the  evidence  had  shown  that  the  death  was  the  result  of 
causes  other  than  the  bursting  of  the  emery  wheel,  or,  rather, 
that  the  injuries  occasioned  by  the  bursting  of  the  emery 
wheel,  to  recover  for  which  alone  the  suit  was  originally 
brought,  did  not  cause  the  death,  it  is  quite  apparent  this 
instruction  would  be  free  of  objection;  but  in  view  of  the  fact 
that  the  evidence  showed  that  the  death  resulted  from  the 
injuries  occasioned  by  the  bursting  of  the  emery  wheel,  a  very 
different  question  is  presented.  The  common  law  rule  was, 
that  actions  merely  personal,  arising  ex  delicto,  died  with  the 
person,  and  did  not  survive  to  the  representatives.  Thus, 
Blackstone  says :  "And  in  actions  merely  personal,  arising 
ex  delicto,  for  wrongs  actually  done  or  committed  by  the  defend- 
ant, as,  trespass,  battery  and  slander,  the  rule  is,  that  actio 
personalis  moritur  cum  persona;  and  it  never  shall  be  revived, 
either  by  or  against  the  executors  or  other  representatives, — 
for  neither  the  executors  of  the  plaintiff  have  received,  nor 
those  of  the  defendant  have  committed,  in  their  own  personal 
capacity,  any  manner  of  wrong  and  injury."  (See,  also,  1 
Chitty's  Pleading,  7th  Am.  ed.  78.)  But  our  General  Assem- 
bly, by  an  act  approved  February  12,  1853,  changed  this 
rule,  enacting  as  follows : 

"Sec.  1.  Whenever  the  death  of  a  person  shall  be  caused 
by  a  wrongful  act,  neglect  or  default,  and  the  act,  neglect  or 
default  is  such  as  would,  if  death  had  not  ensued,  have  enti- 
tled the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then,  and  in  every  such  case,  the 
person  who,  or  company  or  corporation  which,  would  have 
been  liable  if  death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the  death  of  the  person 
injured." 
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The  cause  of  action  is  plainly  the  wrongful  act,  neglect  or 
default  causing  death,  and  not  merely  the  death  itself.  Dam- 
ages are  recoverable,  not  for  the  killing,  but,  as  was  observed 
by  Comstock,  J.,  in  Dibble  v.  New  York  and  Erie  R.  R.  Co. 
as  quoted  by  him  in  his  dissent  in  Whitford  v.  Panama  R.  R. 
Co.  23  N.  Y.  486,  "notwithstanding  or  in  spite  of  the  death 
which  ensues.  The  statute  recognizes  but  one  cause  of  suit. 
and  that  is  the  wrong  done,  irrespective  of  its  consequences." 
And  on  this  principle  it  has  been  held,  if  the  injured  person, 
in  his  lifetime,  releases  his  claim  for  damages,  his  represen- 
tatives can  not  maintain  any  action  upon  his  subsequent 
death  resulting  from  the  injury  thus  compounded.  Shear- 
man &  Eedfield  on  Negligence,  (2d  ed.)  sec.  301 ;  Whitfield 
v.  Panama  R.  R.  Co.  supra;  Dibble  v.  New  York  and  Erie 
R.  R.  Co.  25  Barb.  183 ;  Reed  v.  G.  E.  R.  R.  Co.  Law  Kep. 
3  Q.  B.  555. 

It  is  provided  by  the  next  section  of  the  act,  (section  2,) 
that  "every  such  action  shall  be  brought  by  and  in  the  names 
of  the  personal  representatives  of  such  deceased  person,  and 
the  amount  recovered  in  every  such  action  shall  be  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin  of  such  de- 
ceased person,  and  shall  be  distributed  to  such  widow  and 
next  of  kin  in  the  proportion  provided  by  law  in  relation  to 
the  distribution  of  personal  property  left  by  persons  dying 
intestate ;  and  in  every  such  action  the  jury  may  give  such 
damages  as  they  shall  deem  a  fair  and  just  compensation, 
with  reference  to  the  pecuniary  injuries  resulting  from  such 
death,  to  the  wife  and  next  of  kin  of  such  deceased  person, 
not  exceeding  the  sum  of  $5000."  In  construing  this  sec- 
tion this  court  said,  in  City  of  Chicago  v.  Major,  18  111.  356  : 
"The  legislature  intended  that  the  money  recovered  should 
not  be  treated  as  a  part  of  the  estate  of  the  deceased.  They 
designed  to  exclude  the  creditors  from  any  benefit  of  it,  and 
to  prevent  its  passing  by  virtue  of  any  provisions  of  the  will 
of  the   deceased.      The   personal  representatives   bring  the 
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action,  not  in  right  of  the  estate,  but  as  trustees  for  those 
who  have  a  more  or  less  direct  pecuniary  interest  in  the  con- 
tinuance of  the  life  of  the  deceased,  and  who  had  some  claim 
at  least  upon  his  or  her  natural  love  and  affection. "  And  it 
has  accordingly  since  been  held  the  declaration  must  aver, 
and  the  proof  must  establish,  a  wrongful  act,  neglect  or 
default  of  defendant,  causing  the  death  of  the  intestate  under 
such  circumstances  as  would  entitle  him  to  maintain  an  action 
if  death  had  not  ensued,  and  the  fact  of  survivorship,  and 
the  name  or  names  of  widow  or  next  of  kin.  •  Quincy  Coal  Co. 
v.  Hood,  Admr.  77  111.  68. 

Waiving,  however,  all  question  as  to  the  sufficiency  of  the 
pleadings  in  this  regard,  it  is  plain,  if  the  object  be  to  recover 
under  the  statute  quoted,  the  instruction  was  erroneous,  be- 
cause it  says  the  bodily  pain  and  suffering  the  deceased  un- 
derwent, and  his  ability,  after  receiving  the  injury,  to  attend 
to  his  affairs  generally,  etc.,  are  elements  to  be  taken  into 
consideration  by  the  jury  in  assessing  damages.  This  court 
has  held  the  jury  are  not  authorized,  in  such  cases,  to  give 
damages  for  pain  and  suffering,  but  that  the  damage  for 
which  there  may  be  recovery  is  purely  that  arising  from  pecu- 
niary loss, — nothing  can  be  given  as  a  solace.  (Chicago  and 
Rock  Island  R.  R.  Co.  v.  Morris,  26  111.  400 ;  Chicago  and 
Alton  R.  R.  Co.  v.  Shannon,  Admr.  43  id.  338.)  And  so,  also, 
upon  like  principle  it  has  been  held,  if  the  next  of  kin  are 
collateral,  it  is  a  material  question  whether  they  were  in  the 
habit  of  claiming  and  receiving  pecuniary  assistance  from 
the  deceased.  If  they  were  not,  they  can  recover  but  a 
nominal  sum ;  but  where  the  relation  of  husband  and  wife, 
or  parent  and  child,  exists,  the  law  presumes  pecuniary  loss 
from  the  fact  of  death.  City  of  Chicago  v.  Scholten,  75  111. 
468 ;  Chicago  and  Northwestern  R.  R.  Co.  v.  Swett,  Admr.  45 
id.  197. 

Unquestionably,  if  the  suit  depended  upon  common  law 
principles,  it  could  not  be  maintained ;    and  if  it  is  for  the 
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purpose  of  recovering  under  the  act  of  1853,  the  instruction 
is  as  unquestionably  erroneous. 

But  counsel  for  appellee  claim  the  ruling  in  the  lower 
courts  may  be  sustained  under  the  123d  section  of  the  revised 
act  in  relation  to  the  administration  of  estates,  approved 
April  1, 1872,  and  in  force  July  1,  1872,  whereby  it  is  enacted 
that  in  addition  to  the  actions  which  survive  by  the  common 
law,   certain  actions  therein  named,   including  "actions   to 
recover  damages  for  an  injury  to  the  person,  except  slander 
and  libel,     *     *     *     shall  also  survive."     (Eev.  Stat.  1874, 
p.  126.)     There  is  nothing  in  that  section  which  professes  to 
repeal  the  act  of  February  12,  1853.     Both  this  section  and 
the  act  of  February  12,  1853,  are  reproduced  in  the  revision 
of  1874,  and  it  is  therefore  clear  the  General  Assembly  in- 
tended both  to  stand.     Is  there  such  repugnance  between 
them  that  both  can  not  be  the  law  ?    It  is  a  familiar  doctrine 
that  repeals  by  implication  are  not  favored,  and  that  the 
earliest  statute  continues  in  force  unless  the  two  acts  are 
clearly  inconsistent  with   and  repugnant  to  each  other,  or 
unless  in  the  later  statute  some  express  notice  is  taken  of  the 
former,  plainly  indicating  an  intention  to  repeal  it.     (Town 
of  Ottawa  v.  La  Salle  County,  12  111.  339.)     And  it  is  held, 
where  statutes  are  seemingly  repugnant,  they  should,  if  pos- 
sible, be  so  construed  that  the  latter  may  not  operate  as  a 
repeal  by  implication  of  the  former.     (Ibid ;  Bruce  v.  Schuyler, 
4  Gilm.  221.)     So,  also,  a  subsequent  statute  which  is  gen- 
eral, does  not  abrogate  a  former  statute  which  is  particular. 
Chicago  v.  Quimby,  38  111.  274;   Card  v.  McCaleb,  69  id.  314; 
McDonough  County  v.  Campbell,  42  id.  490 ;  Hume  v.  Gossett, 
43  id.  297;   People  v.  Barr,  44  id.  198;    Gunnarssohn  v.  City 
of  Sterling,  92  id.  569. 

The  act  of  February  12,  1853,  applies,  as  we  have  seen, 
by  its  own  terms,  to  all  cases  where  "the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neglect  or  default,  and  the 
act,  neglect  or  default  is  such  as  would,  if  death  had  not 
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ensued,  have  entitled  the  party  injured  to  maintain  an  action, 
and  recover  damages  in  respect  thereof."  As  was  said  in 
City  of  Chicago  v.  Major,  supra,  this  "language  is  very  broad 
and  comprehensive,  embracing,  in  direct  and  positive  terms, 
all  cases  where,  if  death  had  not  ensued,  the  injured  party 
could  have  maintained  an  action  for  the  injury;"  and,  as 
we  have  already  observed,  it  is  the  wrongful  act,  neglect  or 
default  that  constitutes  the  cause  of  action.  A  right  of  action 
which,  at  common  law,  would  have  terminated  at  the  death, 
is  continued  for  the  benefit  of  the  wife,  husband,  etc.,  and 
its  scope  enlarged  to  embrace  the  injury  resulting  from  the 
death.  Cooley  on  Torts,  263,  264 ;  Shearman  &  Redfield  on 
Negligence,  (2d  ed.)  sec.  301. 

There  were  left,  however,  injuries  to  the  person  not  resulting 
in  death,  for  which,  in  the  event  of  the  death  of  the  injured 
party  before  obtaining  judgment,  no  remedy  was  provided, 
affording  a  proper  subject  matter  for  the  act  of  1872.  If  a 
party  receiving  injuries  died  from  other  causes,  no  action  could 
be  maintained  under  the  act  of  February  12,  1853 ;  but  now, 
under  the  statute  of  1872,  the  cause  of  action  survives  to  his 
personal  representatives.  It  is  not  to  be  presumed  it  was 
intended  there  should  be  two  causes  of  action,  in  distinct  and 
different  rights,  by  the  same  party  plaintiff,  for  the  same 
wrongful  act,  neglect  or  default.  It  would,  obviously,  be 
impossible  to  draw  a  line  severing  with  accuracy  the  dam- 
ages resulting  from  the  permanent  character  of  the  injury, 
and  its  effect  upon  the  capacity  of  the  plaintiff  for  future 
usefulness  in  acquiring  property,  etc.,  from  the  actual  loss 
to  the  wife,  parent  or  child,  in  consequence  of  being  deprived 
of  this  same  capacity,  by  reason  of  the  same  injury  resulting 
in  death.  Yet  if  the  administrator  is  entitled  to  recover  for 
the  benefit  of  the  estate,  generally,  just  what  the  plaintiff 
could  have  recovered  if  he  had  not  died  before  judgment,  it 
is  settled  he  can  recover  for  permanent  injuries  impairing 
future  usefulness,  and  consequent  pecuniary  loss.     (Peoria 
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Bridge  Association  v.  Loomis,  20  111.  235.)  Nevertheless,  as 
we  have  seen,  it  is  for  precisely  this  loss,  when  death  results, 
that  the  widow,  parent  or  child,  or  next  of  kin,  is  entitled  to 
recover. 

The  recognition  of  the  right  in  the  deceased  to  have  con- 
trolled this  action  in  his  lifetime,  leads,  logically,  to  the 
conclusion  that  a  recovery  by  him  would  have  been  a  bar  to 
a  recovery  by  his  representative,  and  this  because  the  cause 
of  action  would  have  been  merged  in  the  judgment.  (Free- 
man on  Judgments,  sec.  241.)  But  if  the  action  by  the 
administrator,  under  the  act  of  February  12,  1853,  is  for 
something  other  and  different  than  that  for  which  the  de- 
ceased could  have  recovered  had  he  obtained  judgment  m 
his  lifetime,  it  is  manifest  no  such  merger  would  have  taken 
place.  It  is  true  the  measure  of  recovery  in  the  different 
cases  is  not  the  same,  but  the  cause  of  action  is,  viz.,  the 
wrongful  act,  neglect  or  default. 

We  feel,  therefore,  constrained  to  hold  that  the  act  of 
1872  was  not  intended  to  apply  to  cases  embraced  by  the 
act  of  February  12,  1853.  It  hence  follows,  that  in  this 
action  plaintiff  occupies  precisely  the  same  position  that  he 
would  have  occupied  had  it  not  been  begun  until  after  the 
death,  and  it  had  then  been  begun  under  the  act  of  Febru- 
ary 12,  1853. 

The  court  erred  in  giving  the  .instruction  quoted,  and  for 
this  error  the  judgment  is  reversed,  and  the  cause  remanded, 
with  leave  to  appellee  to  amend  her  declaration,  if  she  shall 
be  so  advised,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

Judgment  reversed. 
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Chicago  and  Alton  Railroad  Company 
v. 
Amelia  T.  Robinson. 

Filed  at  Springfield  March  29,  1883. 

1.  Instruction — as  to  matters  not  in  issue.  An  instruction  directing 
the  attention  of  the  jury  to  an  element  of  liability  not  shown  by  the  plead- 
ings or  evidence  in  the  case,  is  calculated  to  mislead,  and  is  erroneous.  It 
is  not  proper  to  direct  the  attention  of  the  jury  to  matters  not  in  issue. 

2.  Same — directing  the  jury  as  to  what  is  the  better  evidence.  It  is 
obvious  error  for  the  court  to  announce  to  the  jury  what  is  the  better  evidence 
in  a  case,  or  what  the  jury  may  so  regard.  It  is  the  province  of  the  jury  to 
say  to  what  evidence  they  will  attach  the  greater  weight  in  case  of  a  conflict, 
and  with  this  right  or  privilege  the  court  should  not  interfere. 

3.  Same — assuming  facts.  An  instruction  which  assumes  the  existence 
of  material  facts,  without  which  the  plaintiff  can  not  recover,  some  of  which 
are  matters  of  contention  between  the  parties,  is  erroneous. 

4.  Same  —  generally — as  to  character  of  signal  to  be  given  on  railroad 
train  approaching  highway  crossing.  In  an  action  against  a  railroad  com- 
pany to  recover  for  an  injury  caused  by  a  collision  with  a  buggy  while  cross- 
ing the  railroad,  the  court  instructed  the  jury,  in  substance,  that  it  was  the 
duty  of  the  railroad  company,  when  its  trains  were  about  to  cross  a  highway 
on  a  common  level,  to  give  "due  warning,"  so  that  a  person  traveling  on  the 
highway  with  a  team  and  carriage  might  stop  and  allow  the  train  to  pass: 
Held,  that  the  instruction  ought  not  to  have  been  given,  as  it  might  have 
led  the  jury  to  believe  that  the  company  was  bound  to  do  more  than  to  ring  a 
bell  or  sound  a  whistle. 

5.  Evidence — affirmative  and  negative  testimony — of  their  relative 
weight.  In  a  suit  against  a  railroad  company  for  negligence  in  not  giving  the 
statutory  signals  on  approaching  a  road  crossing  with  a  train,  the  jury  are  not, 
as  a  matter  of  law,  justified  in  giving  greater  weight  to  the  testimony  of  wit- 
nesses who  state  negatively  that  no  bell  was  rung  or  whistle  sounded,  than 
to  that  of  witnesses  stating  affirmatively  that  such  was  done.  The  rule  would 
seem  to  be  the  other  way. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Tazewell  county ;  the  Hon.  Ninian  M.  Laws,  Judge,  presiding. 
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Mr.    C.    Beckwith,    Mr.    N.  W.   Green,  and   Mr.  M.  D. 

Beecher,  for  the  appellant. 

Messrs.  B.  S.  Prettyman  &  Sons,  and  Mr.  William  Don 
Maus,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  by  Amelia  T.  Eobinson,  against 
the  Chicago  and  Alton  Eailroad  Company,  to  recover  for 
personal  injuries.  Plaintiff,  with  her  husband,  was  travel- 
ing on  the  highway  in  a  buggy,  and  just  as  they  were  cross- 
ing the  track  of  defendant's  railroad,  at  a  public  road 
crossing,  a  special  train,  under  the  management  and  control 
of  defendant's  servants,  collided  with  the  buggy  in  which 
plaintiff  and  her  husband  were  riding,  by  which  she  sustained 
severe  and  permanent  injuries.  The  negligence  with  which 
defendant  is  charged,  and  which,  it  is  averred,  caused  the 
injuries  to  plaintiff,  consists  in  a  failure  to  ring  a  bell  or 
sound  a  whistle  on  the  locomotive  that  caused  the  injury,  as 
the  law  requires  shall  be  done  at  all  public  road  crossings, 
and  in  permitting  banks  of  earth  to  lie,  and  weeds,  brush 
and  other  obstructions  to  stand  and  grow  at  and  along  its 
track  and  grounds,  so  near  the  crossing  as  to  prevent  and 
obstruct  a  view  of  approaching  trains  by  any  one  traveling 
on  the  highway  and  about  to  cross  the  railroad,  in  time  to 
avoid  danger.  It  is  also  made  a  ground  of  complaint  the 
train  that  collided  with  the  buggy  in  which  plaintiff  was 
riding  was  what  is  called  a  "wild  train," — that  is,  a  train 
run  upon  no  schedule  time, — and  that  it  was  run  at  an 
unusual  rate  of  speed. 

With  the  testimony  to  be  found  in  the  record  this  court 
will  not  concern  itself,  further  than  to  ascertain  whether  the 
law  given  by  the  trial  court  to  the  jury,  in  its  instructions, 
was  applicable  to  the  evidence.     With  that  purpose  in  view 
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the  evidence  has  been  carefully  considered,  and  it  is  found 
some  of  the  instructions  given  for  plaintiff  were  calculated  to 
mislead  the  jury,  conceding,  as  must  be  done,  the  facts  were 
well  found  by  the  Appellate  Court.  There  is  and  can  be  no 
pretense  the  injuries  of  which  plaintiff  complains  were  will- 
fully inflicted  by  defendant's  servants.  The  utmost  that  can 
be  claimed  on  any  hypothesis  consistent  with  the  evidence, 
is,  her  injuries  resulted  from  the  negligence  of  defendant's 
servants  in  permitting  obstructions  along  the  line  of  its  right 
of  way  so  near  the  crossing  as  to  obstruct  the  view  of 
approaching  trains  by  any  one  traveling  on  the  highway,  or 
from  the  negligent  conduct  of  defendant's  servants  in  charge 
of  the  train  that  produced  the  injury,  by  which  it  was  unskill- 
fully  managed,  or  from  the  omission  to  give  the  usual  signals 
of  danger.  Neither  the  declaration  nor  the  ascertained  facts 
show  any  willful  intent  on  the  part  of  defendant's  servants 
to  inflict  an  injury  upon  plaintiff.  That  element  is  absolutely 
wanting  in  any  view  that  can  be  taken  of  the  case.  Indeed, 
defendant  is  not  charged  with  any  such  intent,  and  no  such 
issue  could  be  rightfully  submitted  to  the  jury.  Hence,  it  is 
thought  the  second  instruction  of  the  series  given  for  plaintiff 
was  calculated  to  and  may  have  misled  the  jury  as  to  the 
true  issues  involved.  The  clause  of  the  instruction  bearing 
on  this  phase  of  the  case  is,  "where  the  jury  believe,  from 
the  evidence,  an  injury  is  willfully  done  by  a  railroad  com- 
pany, or  results  from  a  gross  neglect  of  duty  by  the  company, 
then  the  company  is  liable  for  such  injury."  The  charge,  it 
will  be  perceived,  directs  the  attention  of  the  jury  to  an 
element  of  liability  in  the  case  made  neither  by  the  plead- 
ings nor  the  evidence,  and  coming,  as  it  did,  from  the  court, 
the  jury  might  believe  it  was  warranted  by  the  testimony, 
and  must,  therefore,  have  been  most  hurtful  to  the  defence. 
Any  instruction  that  directs  the  attention  of  the  jury  to  an 
issue  not  involved,  is  erroneous,  and  may  be  the  means  of 
producing  a  verdict  warranted  neither  by  the  law  nor  the 
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evidence.     This  charge  is  justly  subject  to  criticism  in  this 
respect,  and  ought  not  to  have  been  given. 

But  the  first  clause  of  the  fourth  instruction  is  still  more 
objectionable.  It  is  as  follows :  "In  an  action  against  a 
railroad  company  alleging  negligence  in  not  sounding  the 
whistle  or  ringing  a  bell  on  approaching  a  road  crossing, 
a  jury  may  be  justified  in  giving  greater  weight  to  the  testi- 
mony of  witnesses  who  state  negatively  that  the  whistle  was 
not  sounded  or  the  bell  rung,  than  to  that  of  witnesses 
stating  affirmatively  that  such  was  done."  That  which  fol- 
lows in  the  same  charge  in  no  way  qualifies  or  explains  the 
proposition  stated.  As  expressed,  the  proposition  is  not  the 
law.  It  is  obvious  error  for  the  court  to  pronounce  as  to 
what  is  the  better  evidence  in  the  case,  or  as  to  what  the 
jury  may  so  regard.  It  is  the  province  of  the  jury  to  deter- 
mine as  to  what  evidence  they  will  give  the  greater  weight, 
and  their  privilege  in  that  regard  should  not  be  interfered 
with  by  the  court.  But  a  more  serious  objection  is,  it  is  not 
true,  as  a  matter  of  law,  as  this  charge  seems  to  hold,  that 
in  such  cases  greater  weight  may  be  given  to  the  testimony 
of  witnesses  "who  state  negatively  that  the  whistle  was  not 
sounded  or  the  bell  rung,  than  to  that  of  witnesses  stating 
affirmatively  that  such  was  done."  Cases  in  this  court  that 
hold  a  doctrine  different  from  that  stated  in  the  instruction 
quoted,  are  numerous  and  consistent.  (Frizell  v.  Cole,  4:2 
111.  362 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Stumps, 
55  id.  367;  Chicago  and  Alton  R.  R.  Co.  v.  Gretzner,  46  id. 
74;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Dickson, 
88  id.  431.)  These  cases  all  hold  that  concerning  such  mat- 
ters as  are  involved  in  the  case  being  considered,  positive 
testimony  is  entitled  to  more  weight  than  negative  evidence 
in  that  respect.  Conceding  the  facts  to  be  as  found  by  the 
trial  court,  it  is  not  a  case  where  negative  evidence  can  be 
regarded  as  of  equal  dignity  with  positive  testimony.     The 
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instruction  was,  therefore,  highly  calculated  to  produce  a 
verdict  not  warranted  by  the  law. 

The  fifth  instruction  for  plaintiff  is  justly  subject  to  the 
criticism  it  assumes  the  existence  of  material  facts,  without 
which  plaintiff  could  not  recover  in  any  event,  some  of  which 
are  matters  of  contention  between  the  parties.  It  is  for  that 
reason  erroneous.  (Bradley  v.  Coolbaugh,  91  111.  148.)  The 
substance  of  plaintiff's  seventh  instruction  is,  that  it  is  the 
duty  of  the  railroad  company,  when  its  trains  are  about  to 
cross  a  highway  on  a  common  level,  to  give  "due  warning," 
so  that  a  person  traveling  on  the  highway  with  a  team  and 
carriage  may  stop  and  allow  the  train  to  pass.  Exactly  what 
is  meant  by  "due  warning,"  is  not  readily  understood.  The 
servants  of  a  railroad  company,  when  approaching  a  public 
road  crossing,  are  required  to  give  the  statutory  signals  of 
danger, — that  is,  to  sound  a  whistle  or  ring  a  bell.  These 
signals  are  well  understood  by  every  one,  and  they  constitute 
all  the  "warning"  the  law  requires  the  servants  on  the  train 
to  give.  It  may  be  the  jury  understood  the  words  "due 
warning, "  to  mean  more  than  what  the  statute  requires,  and 
if  so,  it  made  an  erroneous  impression,  and  ought  not  to 
have  been  given. 

It  may  be  some  criticism  may  be  justly  made  on  other  in- 
structions given  for  plaintiff,  but  it  is  not  deemed  necessary  to 
remark  upon  them.  If  it  shall  be  perceived  any  errors  have 
intervened,  the  same  will  doubtless  be  corrected  on  another 
trial,  by  the  court,  on  its  attention  being  called  to  them. 

For  the  errors  indicated  the  judgment  of  the  Appellate 
Court  will  be  reversed,  and  the  cause  remanded  to  that  court, 
with  direction  to  reverse  the  judgment  of  the  circuit  court 
and  remand  the  cause  for  a  new  trial. 

Judgment  reversed. 

Mr.  Justice  Dickey:  I  concur  in  the  conclusion  reached, 
but  not  in  all  the  positions  taken. 
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J.  S.  Frederick 

v. 

Connecticut  Eiver  Savings  Bank  et  al. 

Filed  at  Springfield  March  29,  1883. 

1.  Appeal — lies  only  from  final  judgment  or  decree.  Appeals  and  writs 
of  error  are  allowed  only  in  case  of  a  final  judgment  or  decree.  Mere  inter- 
locutory orders  or  decrees  entered  in  the  progress  of  a  case  are  not  the  sub- 
jects of  review  in  this  court,  until  the  case  is  terminated  by  final  judgment  or 
decree. 

2.  Same — what  is  a  final  decree.  No  appeal  or  writ  of  error  lies  on  an 
order  of  the  circuit  court  refusing  to  grant  a  temporary  injunction,  or  on  an 
order  striking  the  "suit"  from  the  docket.  The  striking  of  the  suit  from  the 
docket  concludes  no  one,  and  is. not  equivalent  to  a  dismissal  of  the  bill  for 
want  of  equity. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Ford  county;  the  Hon.  Owen  T.  Beeves,  Judge, 
presiding. 

Messrs.  Kinnear  &  Moffett,  for  the  plaintiff  in  error. 

Messrs.  James,  Jack  &  Moore,  for  the  defendants  in  erroi 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  plaintiff  in  error,  in  the  Ford 
circuit  court,  to  enjoin  the  sale  of  a  quarter  section  of  land 
under  a  deed  of  trust  given  to  secure  the  payment  of  a  sum 
of  money  owing  by  plaintiff  in  error  to  the  Connecticut  Biver 
Savings  Bank.  The  bill  alleges  that  plaintiff  in  error,  being 
desirous  of  borrowing  $6000,  in  October,  1872,  applied  to 
Bobinson  &  Calender,  of  Peoria,  agents  of  the  bank,  for  the 
loan,  when  it  was  agreed  that  the  bank  would  make  a  loan 
of  $5600, — $2000  on  each  of  two  quarters,  and  $1600  on  the 
quarter  involved  in  this  case ;  that  the  complainant  wnra  ta 
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pay  $280  commissions, — part  to  Eobinson  &  Calender,  and 
the  balance  to  the  bank ;  that  the  loan  was  made,  and  the 
notes  and  securities  executed,  and  complainant  received  but 
$5320 ;  that  the  $280  was  exacted  by  Eobinson  &  Calender, 
by  the  authority  of  and  as  the  agents  of  the  bank,  as  com- 
Diissions,  over  and  above  ten  per  cent,  the  rate  of  interest  at 
tfhich  the  money  was  loaned,  whereby  the  transaction  became 
usurious. 

It  is  further  alleged  that  the  $2000  notes,  each,  have  been 
paid  in  full ;  that  on  one  was  paid  the  sum  of  $2643,  and  on 
the  other  the  sum  of  $3000;  that  in  September,  1877,  com- 
plainant asked  for  and  received  a  renewal  of  the  $1600,  and 
a  loan  of  $400  more,  and  gave  his  note  for  $2000,  at  eight 
per  cent,  payable  in  five  years,  and  to  secure  the  same  he 
gave  the  trust  deed  on  the  land  sought  to  be  enjoined  from 
sale  by  this  suit ;  that  $60  was  deducted  at  the  time  this 
latter  arrangement  was  made,  complainant  receiving  but 
$340  of  this  last  loan. 

It  is  claimed  and  urged  that  the  $60  retained  as  com- 
missions was  compensation  to  Eobinson  &  Calender  from 
the  bank  for  services  as  its  agents,  and  being  such,  it  was 
retained  as  a  part  of  the  interest  charged  for  forbearance 
for  the  loan  of  the  money,  and  when  added  to  the  interest  it 
made  a  rate  greater  than  that  allowed  by  law,  and  that  it 
tainted  the  transaction  with  usury. 

Plaintiff  in  error  applied  to  the  circuit  judge,  at  chambers, 
for  an  order  to  restrain  the  sale  of  the  land  under  the  trust 
deed,  but  the  application  was  resisted  by  Eobinson  &  Cal- 
ender. The  bank,  although  made  a  party,  was  not  served 
at  that  time,  nor  when  the  motion  was  renewed  at  the  next 
term  of  the  circuit  court.  The  court  refused  to  grant  an 
injunction  on  both  applications,  and  the  case  was,  by  order  of 
the  court,  stricken  from  the  docket.  From  the  order  refusing 
the  injunction  and  striking  the  case  from  the  docket,  com- 
plainant removed  the  case  to  the  Appellate  Court,  where,  on 
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a  hearing,  the  decree  of  the  circuit  court  was  affirmed,  and 
he  brings  the  case  to  this  court  on  error. 

Was  there  such  a  final  decree  in  this  case  as  to  authorize 
an  appeal  or  writ  of  error  for  its  removal  for  a  hearing  in 
this  court?  The  statute  only  allows  appeals  and  writs  of 
error  where  there  is  a  final  judgment  or  decree.  Mere  inter- 
locutory orders  or  decrees,  entered  in  the  progress  of  the 
case,  are  not  subject  to  review  by  this  court  until  the  case 
is  terminated  by  final  judgment  or  decree.  Was  this  such  a 
decree  ?  No  one  will  claim  that  the  order  made  in  vacation 
denying  the  injunction  could  be  appealed  from,  because  it 
was  not  final.  Nor  did  it  become  so  by  the  judge  embracing 
in  the  order  a  provision  that  if  plaintiff  in  error  would  give 
bond  and  obtain  an  order  from  an  appellate  judge,  the  appli- 
cation might  be  renewed  at  the  next  term  of  the  circuit  court. 
At  that  term  a  motion  was  again  made  to  the  court  for  an 
injunction,  but  it  was  denied,  and  the  "suit"  stricken  from 
the  docket.  The  case  was  not  submitted  on  demurrer  to 
the  bill,  or  on  the  bill,  answer  and  proofs.  There  was  an 
answer  by  Calender,  and  affidavits  by  Kobinson  and  Bour- 
land,  but  no  depositions  or  oral  proof.  The  answer  and 
affidavits  seem  to  have  been  used  simply  to  prevent  the  grant 
of  a  temporary  injunction  until  the  final  hearing.  The  bank 
was  not  in  court  by  any  kind  of  service  or  appearance.    Had 

I  there  been  service  or  appearance  it  was  not  defaulted  or  ruled 
to  answer.  The  case  was  not  then  in  a  condition  for  a  hear- 
ing on  the  merits,  nor  was  there  such  a  hearing.  It  then 
follows  that  there  was  no  final  decree  in  the  case,  and  a  writ 
of  error  or  appeal  did  not  lie  to  the  Appellate  Court,  and  if 
not,  then  a  writ  of  error  does  not  lie  to  this  court. 
If  it  be  said  that  the  order  striking  the  "suit"  from  the 
docket  is  such  a  final  order,  it  may  be  answered  that  such 
order  concluded  no  one  or  any  thing.  On  a  proper  applica- 
tion the  cause  could  be  reinstated,  and  progress  to  a  final 
hearing  and  decree.     And  were  plaintiff  in  error  to  file  a  bill 
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similar  to  this,  can  any  one  suppose  that  the  order  under 
consideration  could  be  pleaded  to  bar  a  recovery?  Surely 
not,  because  there  has  been  no  trial  on  the  merits,  either  on 
demurrer  or  proofs.  There  must  be  a  final  hearing  before 
the  decree  can  be  pleaded  as  a  bar.  The  striking  of  the 
case  from  the  docket  was  not  the  equivalent  of  dismissing 
the  bill  for  the  want  of  equity. 

The  writ  of  error  in  this  case  must  therefore  be  dismissed. 

Writ  of  error  dismissed. 


William  Collier  et  al. 

v. 

Elizabeth  A.  Beers  et  al. 

Filed  at  Ottawa  March  28,  1883. 

Laches — asserting  a  resulting  trust.  A  bill  filed  by  heirs  eighteen  years 
after  their  majority,  to  assert  a  resulting  trust  against  real  estate,  on  the 
ground  that  the  same  was  bought  with  means  derived  from  their  father's 
estate  thirty  years  before,  is  subject  to  the  defence  of  unreasonable  delay 
and  laches,  unless  the  delay  is  satisfactorily  accounted  for. 

Writ  of  Error  to  the  Circuit  Court  of  DeKalb  county; 
the  Hon.  C.  W.  Upton,  Judge,  presiding. 

Mr.  J.  J.  Flannery,  for  the  plaintiffs  in  error. 

Messrs.  Lowell  &  Carnes,  for  the  defendants  in  error. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Some  time  in  the  year  1839,  John  Judd  entered  at  the 
land  office,  in  his  own  name,  certain  lands  in  the  county  of 
DeKalb,  and  a  patent  was  afterwards  issued  to  him  by  the 
United  States.  In  1840  he  married  Mrs.  Mary  Collier,  then 
the  widow  of  Joseph  Collier,  Sen.,  who  hud  died  in  1837. 
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At  the  time  of  his  death  Collier  lived  on  a  part  of  this  land, 
and  is  said  to  have  had  what  was  at  that  day  known  as  a 
claim  title  to  all  the  land  in  question,  good,  under  our  then 
statute,  against  all  persons  other  than  those  holding  under 
the  United  States.  After  Collier's  death  his  widow,  with  sev- 
eral minor  children  (heirs  of  Collier),  continued  to  live  in  the 
family  home,  and  were  there  living  at  the  time  of  the  entry 
of  the  land  by  Judd,  in  1839,  and  at  the  time  of  his  marriage 
with  Mrs.  Collier,  in  1840.  Mr.  Judd  becoming  the  head  of 
the  family,  took  possession  of  the  land  in  1840,  occupied  it, 
paying  taxes  until  the  time  of  his  death,  which  occurred 
December  27,  1872.  Judd  left  a  will,  by  which  he  gave  to 
his  daughter,  for  life,  the  land  in  question,  and  remainder 
over  to  her  children,  in  fee. 

This  is  a  bill  filed  by  the  surviving  children  and  heirs  of 
Joseph  Collier,  deceased,  against  their  mother,  Mrs.  Judd, 
who,  under  dower  rights,  was  in  possession  of  part  of  the 
land,  and  against  the  devisees  of  Judd,  claiming  that  the 
land  bought  of  the  United  States,  in  1839,  by  Judd,  was  paid 
for  with  money  furnished  to  him  by  the  widow  of  Collier,  to 
buy  the  land  for  her  and  her  then  children,  and  the  money 
was  part  of  the  proceeds  of  the  sale  of  part  of  the  personal 
property  of  Collier's  estate,  and  hence  Judd  held  the  naked 
legal  title  in  trust  for  the  complainants.  The  widow  (Mrs. 
Judd)  died  pending  the  suit.  On  hearing,  the  bill  was  dis- 
missed for  want  of  equity. 

Among  other  defences  the  lapse  of  time  after  the  alleged 
rights  of  complainants  accrued  and  before  suit  brought,  was 
set  up.  It  appeared  that  all  the  complaining  heirs  of  Collier 
were  of  age  at  least  eighteen  years  before  this  suit  was  brought. 
We  think  this  defence  was  valid.  The  complainants  seek  to 
excuse  the  delay  upon  the  allegation  that  the  fear  of  making 
trouble  and  domestic  difficulty  between  their  mother  and  her 
husband,  Mr.  Judd,  caused  them  to  forbear  asserting  their 
rights  in  court.     Without  discussing  the  details   shown  by 
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the  proofs,  we  content  ourselves  in  saying  that  we  do  not 
think  the  proofs  show  sufficient  cause  to  excuse  such  very 
long  delay.  It  seems  that  some  ten  or  twelve  years  before 
suit  brought,  some  of  the  heirs  of  Collier  asserted  a  claim  to 
some  part  of  the  lands  claimed  by  their  father,  and  that 
some  negotiation  as  to  settling  the  matter  occurred,  which 
did  not  accomplish  the  end.  The  precedent  of  allowing  titles 
to  real  estate  to  be  disturbed  in  a  suit  brought  eighteen  years 
after  it  might  have  lawfully  been  instituted,  by  declaring  a 
resulting  trust,  upon  oral  testimony  as  to,  the  ownership  of 
money  invested  thirty  years  before  suit  brought,  and  all  this 
after  the  death  of  the  alleged  trustee,  would  be  a  bad  one. 
Such  laches  can  not  be  excused  upon  grounds  no  more  cogent 
than  those  shown  by  the  proofs  in  this  case. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

Decree  affirmed. 


Dee  McEeynolds  et  aL 

v. 

The  Burlington  and  Ohio  Eiver  Eailway  Company. 

Filed  at  Springfield  March  29,  1883. 

1.  Evidence — opinions  of  witnesses  as  to  damages,  in  proceeding  to 
condemn  right  of  way — of  their  weight.  The  opinions  of  witnesses  upon 
the  question  of  damages,  in  a  proceeding  to  condemn  land  for  a  right  of 
way,  are  not  to  be  passively  received  and  blindly  followed,  but  they  are  to  be 
weighed  by  the  jury,  and  judged  of  in  view  of  all  the  testimony  in  the  case 
and  the  jury's  own  general  knowledge  of  affairs,  and  have  only  such  consid- 
eration given  to  them  as  the  jury  may  believe  them  entitled  to  receive. 

2.  Eminent  domain — what  are  elements  of  damages — railroad  crossing 
a  farm.  The  inconvenience  of  carrying  on  a  farm  divided  into  two  parts  by 
a  railroad,  is  a  legitimate  element  of  damages  to  be  considered  by  the  jury 
in  assessing  damages  for  right  of  way,  although  such  damages  may  be  largely 
conjectural,  and  not  susceptible  of  anything  like  definite  ascertainment. 
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3.  Same — danger  in  crossing  the  railroad  track — as  an  element  of 
damages.  But  damages  from  clanger  of  crossing  the  road  with  teams,  and 
for  danger  to  children  and  members  of  the  family  of  the  owner,  are  so  unre- 
liable and  uncertain  as  not  to  form  a  proper  basis  in  the  assessment  of  dam- 
ages. The  assessment  should  be  confined  to  such  damages  only  as  are 
reasonably  probable. 

4.  Same — special  benefits — when  allowed  as  against  damages.  It  is  not 
error  to  instruct  a  jury  on  the  assessment  of  damages  in  a  proceeding  to 
condemn  land  for  a  right  of  way,  that  if  by  the  construction  of  the  railway 
the  defendant's  lands  will  be  specially  benefited,  they  should  find  only  the 
compensation  for  the  land  actually  taken,  where  there  is  evidence  on  which 
to  base  such  instruction. 

5.  Same — new  trial  on  evidence.  Where  the  evidence  as  to  damages 
from  locating  a  railway  across  a  farm  is  conflicting  and  widely  variant,  and 
the  jury  go  upon  the  premises  and  examine  for  themselves,  their  assessment 
of  damages  will  not  be  set  aside  though  not  so  large  as  the  preponderance  of 
the  evidence  preserved  might  justify,  where  the  finding  is  not  manifestly 
wrong  upon  the  proofs. 

6.  Pkactice — right  to  open  and  close  case  before  jury.  The  party 
against  whom  judgment  would  be  given  as  to  a  particular  issue,  whether 
affirmative  or  negative,  in  case  no  proof  was  offered  on  either  side,  has  the 
burden  of  proof,  and  has  the  right  to  open  and  close  the  case,  whether  plain- 
tiff or  defendant.  Therefore  a  party  seeking  to  condemn  land  for  right  of 
way,  on  the  question  of  the  assessment  of  the  damages  to  be  paid  has  the 
right  to  open  and  close  the  case  to  the  jury. 

7.  Same — right  to  withdraw  motion  for  new  trial.  There  is  no  error  in 
allowing  a  party  to  withdraw  his  motion  for  a  new  trial  after  the  opposite 
party  consents  that  the  motion  be  allowed.  There  is  nothing  to  preclude 
a  party  from  withdrawing  a  motion  made  by  him,  and  the  consenting  of  the 
adverse  party  to  its  allowance  can  make  no  difference. 

Appeal  from  the  County  Court  of  Macoupin  county ;  the 
Hon.  Lewis  P.  Peebles,  Judge,  presiding. 

Mr.  G.  L.  Zink,  and  Messrs.  Anderson  &  Bell,  for  the 
appellants : 

The  verdict  of  the  jury  is  so  clearly  against  the  prepon- 
derance of  the  evidence  that  a  new  trial  should  have  been 
granted.  The  witnesses  place  the  damages  greatly  in  excess 
of  the  sum  allowed  by  the  jury.  These  witnesses,  in  the 
language  of  the  court  in  Keithsburg  and  Eastern  R.  R.  Co.  v. 
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Henry,  79  111.  290,  "were  all  acquainted  with  the  farm ;  they 
knew  the  value  of  the  land,  and  were  familiar  with  the  use 
and  productions  of  such  property,  and  were  well  qualified  to 
form  correct  opinions  as  to  the  value  of  the  farm,  either  with 
or  without  the  road,"  etc. 

The  fact  that  the  jury  make  a  personal  examination  of  the 
land  and  the  line  of  the  road,  will  not  authorize  them  to 
entirely  disregard  the  other  evidence  in  the  case. 

The  court  erred  in  instructing  the  jury  they  might  deduct 
and  set  off  from  the  damages  to  the  land  not  actually  taken, 
any  special  benefits  resulting  to  the  farm  from  the  construc- 
tion and  operation  of  the  road.  This  is  in  the  face  of  section 
9  of  the  Eminent  Domain  act,  and  Keithsburg  and  Eastern 
R.  R.  Co.  v.  Henry,  79  111.  290. 

The  court  erred  in  permitting  appellee  to  withdraw  its 
motion  for  a  new  trial,  against  the  objection  of  appellants, 
after  the  same  had  been  confessed,  and  consented  to  by  appel- 
lants.    Venn  v.  Oglesby,  89  111.  110. 

Mr.  E.  B.  Shirley,  for  the  appellee : 

The  testimony  as  to  the  damages  amounts  to  nothing  but 
the  opinions  of  witnesses,  and  the  jury  were  only  required  to 
weigh  such  testimony,  and  give  such  weight  as  they  believed 
it  to  deserve.  Keithsburg  and  Eastern  R.  R.  Co.  v.  Henry, 
79  111.  290. 

Where  .the  jury  go  upon  the  premises  and  make  a  per- 
sonal examination,  what  they  thus  learn  from  their  own 
observation  the  court  can  not  know.  The  result  of  such 
investigation  may  have  justified  the  assessment  made,  even 
if  the  preponderance  of  the  evidence  in  the  record  might  be 
different.  Chicago  and  Iowa  R.  R.  Co.  v.  Hopkins  et  al.  90 
111.  323. 

The  term  "special  benefits,"  in  the  instruction  complained 
of,  means  such  as  are  special  to  the  land,  and  not  those  that 
are  common  to  other  property. 
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There  was  no  error  in  allowing  appellee  to  withdraw  the 
motion  for  a  new  trial,  nor  in  refusing  to  allow  appellants  to 
open  and  close  the  case  to  the  jury.  Village  of  Hyde  Park 
v.  Dunham,  85  111.  572. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  petition  filed  by  the  Burlington  and  Ohio  Eiver 
Eailway  Company,  in  the  county  court  of  Macoupin  county, 
for  the  purpose  of  condemning,  for  the  right  of  way  of  its 
railway,  two  certain  strips  of  land.  The  defendants  in  the 
petition  were  the  owners  of  two  different  farms,  lying  each  in 
a  compact  body,  and  consisting,  one  of  256  acres,  and  the 
other  of  420  acres.  The  petition  sought  to  condemn  a  strip 
of  land  through  the  smaller  body,  ninety  feet  wide,  con- 
taining 6j-04q  acres,  and  one  through  the  other,  sixty-six  feet 
wide,  containing  9  acres  and  a  fraction.  A  cross-petition 
was  filed  by  the  defendants,  claiming  damages  to  the  whole 
of  the  several  256  acres  and  420  acres.  The  jury  went  upon 
and  viewed  the  premises,  as  provided  for  by  the  statute,  and 
found  the  damages  to  be,  to  the  smaller  tract,  $404.20,  and 
to  the  larger,  $859.50,— $1263.07  in  all.  The  defendants 
appeal  from  the  assessment. 

It  is  complained  that  the  verdict  is  clearly  against  the 
preponderance  of  the  evidence.  This  would  be  so  if  the 
opinions  of  witnesses,  as  expressed,  were  to  be  taken  as  the 
measure  of  damages.  The  sum  of  the  several  estimates  of 
damages,  divided  by  the  number  of  witnesses,  would  give  an 
amount  much  larger  than  that  which  was  assessed.  But  this 
is  not  the  mode  to  deal  with  the  opinions  of  witnesses.  They 
are  not  to  be  passively  received  and  blindly  followed,  but 
they  are  to  be  weighed  by  the  jury,  and  judged  of  in  view 
of  all  the  testimony  in  the  case  and  the  jury's  own  general 
knowledge  of  affairs,  and  have  only  such  consideration  given 
to  them  as  the  jury  may  believe  them  entitled  to  receive. 
The  opinions  of  witnesses  is  a  variable  and  uncertain  class 


156  McEeynolds  et  al.  v.  B.  &  0.  E.  Ey.  Co.       [March 

Opinion  of  the  Court. 

of  testimony,  especially  upon  a  question  of  damages  like 
the  present,  where  there  was  no  matter  of  special  damage 
claimed,  but  damage  only  from  the  general  inconvenience  of 
carrying  on  the  farm  with  the  railroad  running  through  it. 
An  illustration  is  found  in  this  case,  where  opinions  of  the 
amount  of  damages  range  from  nothing  to  $4000  and  up- 
wards. There  was  testimony  that  the  land  would  be  specially 
benefited  in  the  draining  of  it.  The  basis  upon  which  the 
larger  amounts  of  damages  was  estimated,  was,  in  part,  of 
the  most  unreliable  and  unsatisfactory  character, — such  as, 
the  danger  of  crossing  with  teams,  and  danger  of  children 
and  members  of  the  family  getting  hurt,  besides  the  general 
inconvenience  in  carrying  on  a  farm  divided  into  two  parts 
by  a  railroad.  The  inconvenience  of  carrying  on  the  farm 
because  of  the  railroad  would  be  a  legitimate  item  of  damage 
to  be  considered,  although  the  damage  from  that  source 
would  be  largely  conjectural,  and  not  susceptible  of  any- 
thing like  definite  ascertainment ;  but  injury  from  the  other 
sources  of  danger  above  named  would  be  but  merely  possible. 
Such  merely  possible  damages  do  not  form  a  proper  basis  for 
the  assessment  of  the  amount  of  damages, — it  is  only  such 
damages  that  are  reasonably  probable.  See  Jones  v.  Chicago 
and  Iowa  R.  R.  Co.  68  111.  380. 

The  opinions  of  witnesses,  here,  were  extremely  conflicting. 
The  jury  went  upon  the  premises,  and  saw  for  themselves 
the  situation.  "What  was  the  influence  of  the  evidence  which 
the  jury  thus  derived  from  their  own  personal  observation 
in  determining  the  value  to  be  placed  upon  the  opinions  of 
witnesses,  we  know  not.  The  force  of  such  evidence  was 
remarked  upon  in  Chicago  and  Iowa  R.  R.  Co.  v.  Hopkins, 
90  111.  323,  where  we  said  the  result  of  the  jury's  own  obser- 
vation, where  they  go  upon  and  view  the  land,  may  have 
been  such  as  to  have  justified  the  assessment  made,  even  if 
it  was  clear  the  preponderance  of  evidence  preserved  in  the 
record  was  against  the  amount  of  the  assessment.     We  can 
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not  say  that  the  finding  of  the  jury,  here,  was  so  manifestly 
wrong  under  the  evidence  that  it  should  be  disturbed. 

Objection  is  taken  to  the  refusal  of  the  court  below  to  per- 
mit the  defendant's  counsel,  on  his  motion,  to  open  and  close 
the  case  before  the  jury.  The  decisions  of  courts  are  not 
uniform  upon  this  question.  The  general  rule,  as  laid  down 
in  Wharton  on  Evidence,  sec.  357,  is :  "It  may  be  stated, 
as  a  test  of  universal  application,  that  whether  the  propo- 
sition be  affirmative  or  negative,  the  party  against  whom 
judgment  would  be  given  as  to  a  particular  issue,  supposing 
no  proof  to  be  offered  on  either  side,  has  on  him,  whether  he 
be  plaintiff  or  defendant,  the  burden  of  proof,  which  he  must 
satisfactorily  sustain. "  The  present  proceeding  is  not  one 
by  the  land  owner  to  have  an  assessment  made  of  his  dam- 
ages or  compensation  for  the  taking  of  his  land,  but  it  is  a 
proceeding  instituted  by  the  railroad  company  to  ascertain 
what  is  a  just  compensation  for  the  land  sought  to  be  appro- 
priated. By  our  State  constitution  the  land  can  not  be 
acquired  without  just  compensation  to  the  land  owner,  to  be 
ascertained  by  a  jury.  The  statute  upon  the  subject  con- 
templates that  the  jury  are  to  ascertain  the  compensation 
"after  hearing  the  proof  offered."  Should  there,  then,  be  no 
proof  offered,  the  petitioner  would  be  defeated.  It  would  fail 
of  having  an  ascertainment  by  the  jury  upon  proof  offered  of 
what  was  a  just  compensation  for  the  land,  without  which  it 
would  be  unable  to  acquire  the  land  sought  to  be  appropri- 
ated. Under  the  rule,  then,  that  the  party  entitled  to  begin 
is  he  who  would  have  a  verdict  against  him  if  no  evidence 
were  given  on  either  side,  we  think  the  court  below  properly 
ruled  that  the  petitioner  should  open  and  close.  This  view 
is  in  agreement  with  the  decision  of  the  Supreme  Court  of 
Ohio  upon  this  precise  question,  in  the  well  considered  case 
of  Neffv.  Cincinnati,  32  Ohio  St.  215,  under  the  constitution 
and  statute  of  that  State,  which  we  take  to  be  similar  to  ours 
upon  this  subject. 
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The  petitioner  moved  the  court  below  for  a  new  trial,  and 
consented  that  the  motion  be  overruled  pro  forma.  The 
defendants  confessed  the  motion.  The  petitioner  then  asked 
leave  to  withdraw  the  motion.  Leave  was  granted,  to  which 
ruling  defendants  excepted,  and  entered  their  motion  for  a 
new  trial,  which  motion  was  afterward  overruled,  and  judg- 
ment entered  upon  the  verdict.  This  action  of  the  court  in 
permitting  petitioner  to  withdraw  its  motion  for  a  new  trial, 
against  the  objection  of  the  defendants,  after  the  same  had 
been  confessed  and  assented  to  by  defendants,  is  assigned 
for  error.  The  action  of  the  court  in  the  above  regard  was 
proper.  There  is  nothing  to  preclude  a  party  from  with- 
drawing a  motion  he  may  have  made,  whether  for  a  new 
trial,  or  of  other  character ;  and  the  consenting  to  the  motion 
by  the  opposite  party  would  make  no  difference. 

The  jury  were  instructed,  that  if,  by  the  construction  of 
the  railway,  the  lands  would  be  specially  benefited  to  the 
extent,  or  greater  than,  they  would  be  damaged,  then  the 
jury  would  only  find  a  verdict  for  the  compensation  for 
the  strips  of  land  actually  taken.  Exception  is  taken  to  this 
instruction.  The  fault  found  with  it  is  in  the  respect  of 
special  benefits,  in  not  limiting  them  to  such  as  are  not  com- 
mon to  other  property.  Special  benefits  mean  benefits  not 
common  to  other  property;  and  any  possible  danger  that 
there  could  have  been  of  the  jury  being  misled  in  that  re- 
spect, was  obviated  by  instructions  asked  and  given  on  behalf 
of  the  defendants,  defining  and  explaining  special  benefits  as 
such  that  were  not  common  to  other  property. 

Finding  no  error  in  the  rulings  below,  the  judgment  is 

affirmed. 

Judgment  affirmed. 
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Calvin  H.  Frew 

v. 

George  H.  Taylor. 

Filed  at  Springfield  March  29,  1883. 

1.  Tax  title — defect  in  notice  of  application  for  judgment  cured  by 
appearance  and  resisting  application.  Where  the  owner  of  land  appears 
and  resists  an  application  for  judgment  against  the  same  for  taxes,  this  is  a 
waiver  of  all  objection  to  the  sufficiency  of  the  notice  of  the  application,  and 
gives  the  court  jurisdiction,  and  he  or  his  grantee  will  not  be  allowed  to 
urge  the  insufficiency  of  the  notice  to  defeat  a  sale  made  under  the  judgment 
of  the  court  in  such  proceeding. 

2.  Same — former  adjudication — as  to  objections  filed.  Where  the  owner 
of  land  appears  and  files  objections  to  the  rendering  of  judgment  against  the 
same  for  taxes,  which  are  overruled,  the  questions  thus  put  in  issue  and 
decided  against  him  become  res  judicata,  and  he  and  his  grantee  will  be 
precluded  from  urging  the  same  matters  thus  decided  to  defeat  the  tax  title 
acquired  by  a  sale  under  the  judgment. 

3.  Same — mere  error  no  ground  to  defeat  tax  sale.  Where  the  court 
rendering  a  judgment  against  land  for  taxes  has  jurisdiction,  the  judgment, 
though  erroneous,  is  just  as  conclusive  until  reversed  as  if  it  was  entirely 
free  from  all  error. 

4.  Same — of  the  proof  required  to  support  judgment  for  taxes.  On 
application  for  judgment  against  land  for  taxes,  the  collector's  report  of  the 
list  of  delinquent  lands,  when  proof  is  made  of  the  notice  of  the  application, 
makes  out  a  prima  facie  case  in  support  of  the  application,  and  judgment 
will  be  rendered  upon  it  unless  good  cause  is  shown  to  the  contrary  by  those 
contesting  the  same;  and  when  the  application  is  resisted,  and  the  objections 
to  the  rendering  of  judgment  are  overruled,  and  the  land  sold  and  a  tax  deed 
taken  out,  the  party  relying  on  such  tax  deed  is  not  required  to  prove  that 
the  taxes  were  lawfully  levied,  and  the  authority  to  collect  the  same,  to  main- 
tain his  title. 

5.  Same — variance  between  amount  of  judgment  and  amount  bid  at  the 
sale — as  affecting  the  validity  of  the  sale.  The  question  of  variance  between 
the  amount  of  the  judgment  against  land  for  taxes  and  the  amount  bid  at  the 
sale  not  being  jurisdictional,  can  not  affect  the  validity  of  the  title  acquired 
at  the  sale.  It  seems  questionable  whether  the  addition  of  the  costs  to  the 
amount  of  the  judgment  constitutes  any  variance. 

6.  Same — of  the  precept — by  whom  to  be  issued,  in  case  of  appeal  to 
circuit  court— form  of  the  precept.  Where  judgment  has  been  rendered 
against  lands  or  lots  for  taxes,  on  appeal  to  the  circuit  court  it  is  the  duty  of 
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the  circuit  clerk  to  make  and  deliver  to  the  county  clerk  a  record  of  the  lands 
and  lots  against  which  judgment  is  rendered,  substantially  as  is  required  of 
county  clerks  by  section  194  of  the  Revenue  act,  which  shall  constitute  the 
process  on  which  such  lands  shall  be  sold.  Such  record,  made  in  substantial 
compliance  with  the  statute,  will  be  sufficient,  and  it  will  not  be  invalid- 
ated by  the  insertion  therein  of  more  than  the  statute  requires.  The  statute 
having  prescribed  no  form  to  be  observed,  the  addition  of  useless  but  not 
repugnant  matter  will  not  vitiate  it. 

7.  Same — effect  of  a  precept  also  issued  by  the  county  clerk.  Where  a 
sufficient  precept  of  sale  of  delinquent  lands  has  been  made  out  by  the  clerk 
of  the  circuit  court  on  a  judgment  against  real  estate  for  taxes,  rendered  in 
that  court  on  appeal  from  the  county  court,  and  delivered  to  the  county 
clerk,  which,  alone,  is  a  sufficient  authority  for  the  sale,  a  precept  of  sale, 
also  issued  by  the  county  clerk  for  the  same  purpose,  being  an  abortive 
attempt  to  confer  power  already  existing,  is  harmless,  and  can  not  invalidate 
the  sale. 

8.  Same — of  the  notice  to  be  given  before  taking  out  tax  deed.  Under 
section  5,  article  9,  of  the  constitution,  relating  to  notices  of  tax  sales,  the 
legislature  is  unrestricted  as  to  the  kind  of  notice  to  be  given.  It  may  be 
provided  that  the  notice  shall  be  by  publication,  and  if  by  publication,  in 
what  form,  or  that  it  shall  be  otherwise,  and  prescribe  in  what  manner.  The 
only  imperative  requirement  is,  that  occupants  shall  be  served  with  personal 
notice. 

9.  The  affidavit  of  the  notice  of  a  purchase  at  a  tax  sale  showed  that  no 
person  was  in  the  actual  possession  of  the  land  sold,  to  a  period  less  than 
three  months  before  the  time  of  redemption  expired,  which  is  more  than  the 
statute  requires;  that  the  land  was  assessed  in  the  name  of  J.  M.,  and  that 
he,  upon  diligent  inquiry,  could  not  be  found  in  the  county,  and  did  not 
reside  therein  for  any  period  of  the  time  from  the  day  of  the  sale  down  to 
within  three  months  before  the  expiration  of  the  time  of  redemption,  and 
it  appeared  from  the  record  that  J.  M.  continued  to  be  owner  of  the  land 
until  the  sale  for  taxes:  Held,  that  it  was  not  the  duty  of  the  purchaser,  in 
giving  notice  under  the  statute,  to  hunt  up  other  parties  claiming  to  have 
subsequently  acquired  an  interest  in  the  property,  and  that  notice  by  publi- 
cation was  sufficient  to  entitle  him  to  a  deed. 

10.  The  statute  prescribes  no  form  of  notice  to  be  published,  and  speci- 
fies nothing  essential,  except  that  which  is  to  be  included  in  the  body  of  the 
notice, — that  is,  when  the  land  or  lot  was  purchased,  in  whose  name  it  was 
taxed,  the  description  of  the  land  or  lot,  for  what  year  taxed,  and  when  the 
time  of  redemption  expires.  It  is  no  objection  that  it  is  directed  "to  whom 
it  may  concern. " 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon. 
Owen  T.  Beeves,  Judge,  presiding. 
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Mr.  Calvin  H.  FB,Ew,.pro  se. 

Mr.  Charles  H.  Wood,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  appeal  brings  before  us  for  review  the  record  of  a 
judgment  of  the  Ford  circuit  court,  in  an  action  of  ejectment, 
wherein  appellee  was  plaintiff  and  appellant  was  defendant. 
On  the  trial  it  was  admitted  by  appellant  that  the  United 
States  conveyed  the  tract  of  land  in  controversy  to  the  Illi- 
nois Central  Eailroad  Company;  that  that  company  con- 
veyed the  same  to  James  Mix,  on  the  30th  of  April,  1870,  and 
that  he  conveyed  the  same  to  appellee  on  the  1st  of  Novem- 
ber, 1879.  There  is,  therefore,  no  question  as  to  the  com- 
pleteness and  sufficiency  of  appellee's  chain  of  title,  unless 
it  has  been  broken  by  legal  proceedings  divesting  the  title 
from  that  chain,  and  investing  it  in  appellant.  Appellant 
claims  that  this  has  been  done  by  judgments  and  sales  for 
taxes,  and  deeds  made  pursuant  thereto,  and  in  support  of 
this  claim  he  offered  in  evidence  the  record  of  a  judgment  of 
the  Ford  county  court,  of  its  May  term,  1875,  for  the  delin- 
quent taxes  of  1874,  against  this  tract  of  land.  Appellee 
interposed  the  objection,  and  now  insists  upon  it,  that  there 
was  not  proper  foundation  laid  for  the  reading  of  this  judg- 
ment in  evidence.  He  contends  that  appellant  should  have 
proved  the  lawful  levy  of  a  tax,  authority  to  collect  it,  and 
the  publication  of  the  notice  in  such  case  prescribed  by 
statute,  none  of  which,  he  insists,  was  proved.  It  is  enough 
to  say,  in  reply  to  this,  that  the  record  affirmatively  shows 
that  James  Mix,  the  then  owner  of  the  land,  appeared  before 
the  county  court  in  person,  and  filed  numerous  objections,  in 
writing,  embracing  all  those  now  urged  by  appellee,  and  more, 
against  the  rendition  of  the  judgment;  that  those  objections 
were  overruled,  and  a  sale  of  the  tract  of  land  ordered  by  the 
court ;  that  Mix  appealed  from  this  judgment  to  the  circuit 
11—106  III. 
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court  of  that  county,  where  the  same  objections  were  passed 
upon  and  overruled,  and  judgment  was  rendered  that  the 
tract  of  land  be  sold,  and  that  Mix  appealed  from  that  judg- 
ment to  this  court,  and  we  here  affirmed  the  judgment  of  the 
circuit  court.  We  held  in  The  People  ex  rel.  v.  Sherman  et  al. 
83  111.  165,  and  Hale  v.  The  People  ex  rel.  87  id.  72,  that  a 
general  personal  appearance  by  the  owner  of  real  estate  to 
an  application  to  sell  it  for  delinquent  taxes,  is  a  waiver  of 
all  objections  to  the  sufficiency  of  the  notice;  and  in  Grace- 
land  Cemetery  Co.  v.  The  People,  92  111.  621,  we  said :  "Where 
there  is  no  want  of  jurisdiction,  an  erroneous  judgment  is  just 
as  binding  on  the  parties  to  it,  until  reversed,  as  a  judgment 
entirely  free  from  error,"  —  and  this  has  been  followed  in 
Belleville  Nail  Co.  v.  The  People,  98  111.  399,  and  Gage  v. 
Bailey,  102  id.  11.  When  the  record  in  that  case  was  before 
us  we  overruled  these  identical  objections  now  urged,  holding 
that  on  an  application  for  judgment  against  lands  for  taxes, 
the  collector's  report  of  the  list  of  delinquent  lands,  where 
proof  is  made  of  the  notice  of  the  application,  makes  out  a 
prima  facie  case,  and  judgment  will  be  rendered  upon  it  unless 
good  cause  be  shown  to  the  contrary  by  those  contesting  the 
same,  and  that  no  such  cause  was  there  shown ;  and  we  held, 
also,  the  proof  of  publication  of  the  notice  then  before  us 
sufficient.  It  is  too  clear  to  admit  of  controversy  that  all 
questions  then  in  issue  are  now  res  judicata. 

The  question  of  variance  between  the  amount  of  the  judg- 
ment and  the  amount  bid  at  the  sale,  sought  to  be  raised  by 
counsel,  is  not  jurisdictional,  and  can  not  therefore  affect  the 
validity  of  the  title  acquired  at  the  sale,  whether  it  be  well 
or  ill  founded.  (Spellman  v.  Curtenius,  12  111.  409.)  What 
is  claimed  to  be  a  variance  is  caused  by  the  mere  addition 
of  costs,  and  we  incline  to  the  belief  that  in  fact  there  is  no 
variance,  the  costs  being  properly  added.  But  we  regard  it 
unnecessary  to  express  any  opinion  on  this  subject. 
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The  objection  was  urged  by  appellee  in  the  court  below, 
and  is  also  renewed  here,  that  after  the  affirmance  of  th« 
judgment  for  delinquent  taxes  against  the  tract  of  land  in 
controversy  in  this  court,  and  after  the  record  was  remitted 
to  the  circuit  court,  the  county  clerk  made  out  a  new  precept, 
under  which  the  lands  were  sold,  which,  as  he  contends,  was 
wholly  unauthorized  by  law.  Appeals  in  this  class  of  cases, 
from  the  county  court  to  the  circuit  court,  were  authorized 
by  section  192,  chapter  120,  Kev.  Stat.  1874,  and  it  is  pro- 
vided by  section  193  of  that  chapter,  that  "if  judgment  shall 
be  rendered  against  any  particular  lot,  piece,  parcel  or  tract 
of  land  embraced  in  such  appeal,  it  shall  be  the  duty  of  the 
clerk  of  said  circuit  court,  in  all  cases  of  appeal,  to  make 
and  deliver  to  the  county  clerk  a  record  of  the  lands  and  lots 
against  which  judgment  was  rendered,  substantially  as  is 
provided  for  county  clerks  in  section  194  of  this  act;  which 
record,  when  filed  in  the  office  of  said  county  clerk,  shall  be 
the  process  on  which  such  real  estate,  or  any  interest  therein, 
shall  be  sold  for  such  taxes  or  assessments,  as  well  as  the 
record  for  the  sale  thereof ;  and  it  shall  be  the  duty  of  the 
county  collector,  assisted  by  the  county  clerk,  to  proceed  and 
sell  the  same  for  the  amount  of  such  judgment  and  costs,  in 
the  manner  provided  where  judgment  is  rendered  by  th< 
court  against  delinquent  real  estate."  The  provision  of  oec« 
tion  194  thus  referred  to,  is :  "The  county  clerk  shall,  before 
the  day  of  sale,  make  a  record  of  the  lands  and  lots  against 
which  judgment  is  rendered,  which  shall  set  forth  the  name 
of  the  owner,  if  known,  the  description  of  the  property,  the 
total  amount  of  judgment  on  each  tract  or  lot,  and  the  year 
or  years  for  which  the  same  is  due,  in  the  same  descriptive 
order  as  said  property  may  be  set  forth  in  the  judgment  book, 
and  shall  attach  thereto  a  copy  of  the  order  of  court,  and  his 
certificate  that  such  record  is  correct." 

As  we  understand  this  record,  the  clerk  of  the  Ford  circuit 
court  did  make  out  and  deliver  to  the  county  clerk  of  that 
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county  a  record  in  substantial  compliance  with  these  provi- 
sions of  the  statute.  It  shows  a  record  of  a  judgment  against 
the  south-east  quarter  of  the  south-east  quarter  of  the  north- 
west quarter  of  section  8,  township  23,  range  10, — the  tract 
of  land  in  controversy.  It  sets  forth  the  name  of  the  owner, 
(James  Mix,)  and  shows  him  to  be  the  contestant  appealing 
)he  application  for  judgment.  It  shows  the  total  amount  of 
the  judgment  on  this  tract  to  be  $8.85.  It  is  in  the  same 
descriptive  order  as  the  property  is  set  forth  in  the  judgment 
book,  and  it  has  attached  thereto  a  copy  of-  the  order  of  the 
court.  Undoubtedly  this  is  done  in  an  awkward  and  uncler- 
ical  way, — being,  in  truth,  by  certifying  a  complete  tran- 
script of  the  record, — but  all  that  the  law  requires  is  therein 
set  forth  and  shown.  The  only  practical  difference  between 
this  and  a  more  artistic  and  formally  correct  record  is,  it 
requires  more  labor  to  obtain  the  knowledge  designed  to  be 
thereby  imparted ;  but  the  statute  prescribes  no  form  to  be 
observed,  and  we  are  not  prepared  to  hold  that  the  addition 
of  useless  but  not  repugnant  matter  vitiates  it.  It  need  only 
be  said  with  regard  to  the  precept  of  the  county  clerk,  if, 
without  that  precept  the  record  was  sufficient,  it  is  not  pos- 
sible that  it  could  vitiate  it.  No  instance  is  recalled  wherein 
an  abortive  attempt  to  confer  power,  where  it  already  exists, 
vitiates  or  annuls  the  preexisting  power.  In  that  view,  at 
most,  the  precept  was  only  supererogatory. 

The  final  objection  urged  by  appellee  against  appellant's 
title  relates  to  the  sufficiency  of  the  affidavit  for  the  tax  deed. 
He  urges  three  objections  to  it : 

First — Although  it  is  proved  that  appellee  became  owner 
of  the  land  November  1,  1879,  no  effort  is  shown  to  find  him 
or  serve  him  with  personal  notice. 

Second — The  notice  published  is  insufficient,  because  it  is 
only  to  "whom  it  may  concern." 

Third — The  affidavit  does  not  state,  particularly,  the  facts 
relied  on  as  compliance  with  the  law. 
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The  constitutional  mandate  is,  simply:  "And  the  Gen- 
eral Assembly  shall  provide,  by  law,  for  reasonable  notice  to 
be  given  to  the  owners  or  parties  interested,  by  publication 
or  otherwise,  of  the  fact  of  the  sale  of  the  property  for 
such  taxes  or  assessments,  and  when  the  time  of  redemption 
shall  expire :  Provided,  that  occupants  shall,  in  all  cases, 
be  served  with  personal  notice  before  the  time  of  redemption 
expires."  (Const.  1870,  art.  9,  sec.  5.)  And  it  will  thus 
be  observed  that  as  to  the  kind  of  notice  to  be  given  the 
General  Assembly  is  unrestricted.  It  may  enact  that  it  shall 
be  by  publication,  and  if  by  publication,  in  what  form,  or 
that  it  shall  be  otherwise,  and  prescribe  how.  The  only 
imperative  requirement  is,  that  occupants  shall  be  served 
with  personal  notice.  The  General  Assembly,  in  obedience 
to  this  mandate,  enacted:  "Such  purchaser  or  assignee 
shall  serve,  or  cause  to  be  served,  a  written  or  printed,  or 
partly  written  or  partly  printed,  notice  of  such  purchase,  on 
every  person  in  actual  possession  or  occupancy  of  such  land 
or  lot,  and  also  the  person  in  whose  name  the  same  was 
taxed  or  specially  assessed,  if,  upon  diligent  inquiry,  he  can 
be  found  in  the  county,  at  least  three  months  before  the 
expiration  of  the  time  of  redemption  on  such  sale,  in  which 
notice  he  shall  state  when  he  purchased  the  land  or  lot,  in 
whose  name  taxed,  the  description  of  the  land  or  lot  he  has 
purchased,  for  what  year  taxed  or  specially  assessed,  and 
when  the  time  of  redemption  will  expire.  If  no  person  is  in 
actual  possession  or  occupancy  of  such  land  or  lot,  and  the 
person  in  whose  name  the  same  was  taxed  or  specially 
assessed,  upon  diligent  inquiry  can  not  be  found  in  the 
county,  then  such  person  or  his  assignee  shall  publish  such 
notice."  It  thus  appears  that  it  was  not  necessary,  under 
the  facts  here  shown,  to  make  an  effort  to  find  the  owner  of 
the  land.  The  affidavit  explicitly  shows  that  no  person  was 
in  the  actual  possession  of  the  land  to  a  period  less  than 
three  months  before  the  time  of  redemption  expired,  which  is 
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more  than  the  statute  required ;  that  the  land  was  assessed 
in  the  name  of  James  Mix,  and  that  he,  upon  diligent  inquiry, 
could  not  be  found  in  the  county,  and  did  not  reside  therein 
for  any  period  of  the  time  from  the  day  of  said  sale  down  to 
within  three  months  before  the  expiration  of  the  time  of 
redemption.  The  record  shows,  not  only  that  James  Mix 
was  owner  of  the  land  when  taxes  for  which  it  was  sold 
became  delinquent,  but  that  he  continued  to  be  such  owner 
until  after  the  sale.  Under  that  state  of  case  we  do  not 
regard  it  as  having  been  the  duty  of  appellant,  in  giving 
notice,  to  hunt  up  other  parties  claiming  to  have  subse- 
quently acquired  interest  in  the  property. 

The  objection  that  the  notice  is  "to  whom  it  may  concern," 
we  regard  as  untenable.  The  statute  prescribes  no  form  of 
notice.  It  directs  no  particular  caption  or  address,  and  does 
Hot  specify  anything  as  essential  except  that  which  is  to  be 
bcladed  in  the  body  of  the  notice, — i.  e.,  when  the  land  or 
lot  was  purchased,  in  whose  name  it  was  taxed,  the  descrip- 
tion of  the  land  or  lot,  for  what  year  taxed,  and  when  the 
time  of  redemption  expires, — all  of  which  this  notice  contains. 

The  objection  to  the  affidavit  we  do  not  think  has  any 
support  in  the  facts.  It  does  sufficiently  show  the  particular 
facts  relied  on  as  a  compliance  with  the  law,  and  those  facts 
we  deem  sufficient  to  support  appellant's  deed. 

The  questions  arising  upon  the  second  judgment  do  not 

differ  materially  from  those  we  have  herein  noticed  arising 

upon  the  first.     Our  conclusion  is,  the  court  below  erred  in 

excluding  the  evidence  of  appellant's  title  offered,  and  for 

that  error  the  judgment  must  be  reversed  and  the  cause 

remanded. 

Judgment  reversed. 
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The  Heirs  of  Peter  Critz 

v. 

Hiram  L.  Pierce. 

Filed  at  Springfield  March  29,  1883. 

1.  Wiiiij — probate  of  will — sufficiency  of  proof.  "Where  a  will  is  properly 
signed  by  the  maker  and  two  attesting  witnesses,  both  of  the  witnesses  testi- 
fying they  were  present  and  saw  the  testator  sign  the  will  in  their  presence, 
and  that  they  believe  he  was  of  sound  mind  and  memory  at  the  time  of  exe- 
cuting it,  this,  in  the  absence  of  proof  of  any  fraud,  compulsion,  or  other 
improper  conduct,  is  sufficient  to  make  out  a  prima  facie  case,  and  entitle 
the  will  to  probate. 

2.  Same — evidence  admissible  in  opposition  to  probate.  In  a  proceed- 
ing to  probate  a  will,  on  appeal  to  the  circuit  court  the  contestants  may  intro- 
duce any  evidence  tending  to  show  there  was  fraud,  compulsion,  or  improper 
conduct  connected  with  its  execution,  that  will  invalidate  or  destroy  the  same; 
and  when  the  proponent  of  the  will  has  been  appointed  conservator  of  the 
testator  before  the  date  of  the  proposed  will,  and  continued  as  such  up  to  the 
testator's  death,  the  fact,  and  the  inquest  resulting  in  the  appointment  of 
the  proponent,  and  other  evidence  as  to  insanity,  may,  it  seems,  be  received 
upon  the  question  of  fraud,  compulsion,  or  other  improper  conduct,  but  not 
to  establish  the  distinct  and  independent  defence  of  unsoundness  of  mind  of 
the  testator. 

3.  Same — of  the  witnesses  who  may  testify  in  resistance  of  probate  of 
will — upon  the  question  of  sanity.  On  appeal  to  the  circuit  court  from  an 
order  of  the  county  court  refusing  to  probate  a  proposed  will,  the  right  to  go 
into  general  evidence  of  the  sanity  of  the  testator,  outside  of  the  testimony 
of  the  subcribing  witnesses,  is  expressly  limited  to  those  "seeking  probate," 
while  the  parties  resisting  probate  are  restricted  to  the  testimony  of  the  sub- 
scribing witnesses  upon  the  question  of  sanity. 

4.  Same — contesting  will  in  chancery — how  the  right  affected  by  having 
resisted  probate  of  will — and  of  the  evidence  admissible.  A  party,  by 
appearing  and  resisting  an  application  to  admit  a  will  to  probate  in  the 
county  court,  or  in  the  higher  courts  on  appeal,  when  unsuccessful  is  not 
concluded  by  its  admission  to  probate,  but  may,  at  any  time  within  three 
years,  file  his  bill  in  chancery,  and  contest  the  validity  of  the  proposed  will, 
when  he  may  introduce  any  and  all  legitimate  testimony,  outside  of  that  of 
the  attesting  witnesses,  to  show  the  testator  was  not  of  sound  mind  at  the 
time  of  executing  the  same,  or  any  other  matter  or  thing  which  will  establish 
the  fact  that  the  writing  is  not  the  will  of  the  person  it  purports  to  be. 
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Brief  for  the  Appellants. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Logan  county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Moore  &  Warner,  for  the  appellants : 

Peter  Critz,  Sr.,  having  been  adjudged  a  distracted  person, 
incapable  of  the  control  of  his  own  property,  and  a  conserva- 
tor having  been  appointed,  could  not  dispose  of  his  property 
by  contract  or  devise,  until  restored  by  an  order  of  court, 
(Eev.  Stat.  chap.  86,  sees.  5,  14,  16,  23,  37,  Ayers  v.  Mus- 
setter,  46  111.  472,  Gardner  v.  Maroney,  95  id.  558,)  and  that 
finding  is  conclusive  until  set  aside  by  the  direct  proceeding 
provided  by  the  statute,  and  can  not  be  inquired  into  collat- 
erally. Wight  v.  Wallbaum,  39  111.  563  ;  Gardner  v.  Maroney, 
95  id.  560 ;  Dodge  v.  Cole  et  al.  97  id.  351 ;  Emmert  v.  Hays, 
89  id.  12;  Bigelow  on  Estoppel,  159,  160. 

Pierce,  the  proponent  of  the  will,  having  continued  to  act 
as  the  conservator  of  Critz  until  his  death,  is  estopped  from 
claiming  that  Critz  was  of  sound  mind  and  memory  at  the 
time  he  executed  the  supposed  will.  And  if  such  conserva- 
tor is  not  estopped,  he  should  be  required  to  show,  beyond  a 
reasonable  doubt,  his  ward's  mental  capacity,  etc.  Breed  v. 
Pratt,  18  Pick.  115. 

A  will,  drawn  at  the  dictation  of  a  conservator,  sustaining 
a  relation  of  peculiar  confidence  with  the  testator,  is  pre- 
sumptively fraudulent,  and  must  be  supported  by  strict  proof 
that  the  testator,  at  the  time  of  executing  the  instrument, 
was  capable  of  making  a  will,  and  that  no  undue  influence 
was  used  or  advantage  taken  to  obtain  its  execution.  Vree- 
land  v.  McClelland,  1  Bradw.  393 ;  Limburger  v.  Ranch,  2 
Abbott,  (N.  S.)  279;  Lee  v.  Dill,  2  Abb.  Pr.  214;  Saber  v. 
Renney,  33  Barb.  49 ;  Crispell  v.  Dubois,  4  id.  393 ;  Lansing 
v.  Russell,  13  id.  510 ;  Stratham  v.  Ferguson,  25  Gratt.  (Va.) 
28 ;  Delayfield  v.  Parrish,  25  N.  Y.  9. 
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It  is  settled  law  that  one  under  guardianship  is  prima  facie 
incompetent  to  make  a  will.  1  Kedfield  on  Wills,  (2d  ed.) 
sees.  42,  43,  chap.  3,  pp.  103,  113. 

When  one  who  has  been  adjudged  to  be  a  distracted  person, 
under  guardianship,  has  become  able  and  desires  to  make 
a  will,  application  should  be  made  to  the  court,  which  may 
permit  him  to  do  so  under  the  superintendence  of  an  officer 
of  the  court.  1  Kedfield  on  Wills,  (2d  ed.)  37 ;  The  Matter 
of  Burr,  2  Barb.  Ch.  208. 

It  was  competent  for  the  contestants  to  introduce  rebutting 
testimony,  not  only  for  the  purpose  of  showing  that  fraud, 
compulsion,  or  other  improper  conduct  was  practiced  on  Critz 
to  procure  his  execution  of  the  instrument,  but  also  to  show 
that  he  was  not  of  sound  mind  and  memory  at  the  time. 
Dickey  v.  Carter,  42  111.  376 ;  Reynolds  et  al.  v.  Adams,  90  id. 
134;  Waterman  v.  Whitney,  1  Kern.  157 ;  Boyland  v.  Meeker, 
4  Dutch.  274. 

Messrs.  Blinn  &  Hoblitt,  for  the  appellee : 

The  evidence  showing  the  appointment  of  a  conservator 
was  competent  for  but  one  purpose, — to  show  the  relation  of 
the  parties.  The  probate  having  been  refused  in  the  county 
court,  other  witnesses  could  be  called  by  the  proponents 
besides  the  subscribing  witnesses.  Underwood's  Stat.  chap. 
148,  sec.  13. 

The  contestants  of  the  will  can  not,  on  such  trial,  introduce 
evidence  of  the  mental  capacity  of  the  testator,  except  for 
the  purpose  of  showing  that  the  person  making  the  will  was 
a  subject  that  might  be  controlled  by  improper  influences, 
and  for  no  other  purpose.  Underwood's  Stat.  sec.  13,  chap. 
148  ;  Kev.  Stat.  1833,  sees.  2,  135,  p.  612  ;  Walker  v.  Walker, 
2  Scam.  294;  Bev.  Stat.  1845,  sec.  1,  p.  596,  act  of  Febru- 
ary 25,  1845;  Andrews  et  al.  v.  Black  et  al.  43  111.  256. 

The  contestants  of  a  will  can  only  introduce  evidence  of 
mental  capacity  of  the  testator,  to  establish  incapacity  to 
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make  a  will,  in  a  trial  upon  bill  in  chancery  to  contest  the 
will  after  it  has  been  admitted  to  probate.  The  testamentary 
capacity  of  a  person  making  a  will  does  not  depend  upon 
whether  he  was  under  guardianship,  but  upon  his  mental 
capacity  at  the  time  the  will  was  made.  Stone  v.  Damon, 
12  Mass.  488 ;  1  Jarman  on  Wills,  (5th  ed.)  37. 

It  is  incumbent  on  the  part  of  those  charging  undue 
influence  or  fraud,  to  affirmatively  prove  it.  Roe  v.  Taylor, 
45  111.  485. 

The  undue  influence,  to  vitiate  an  act  like  making  a  will, 
must  amount  to  force  and  coercion,  destroying  free  agency, 
and  there  must  be  proof  that  the  act  was  obtained  by  this 
coercion.  Gardner  v.  Gardner,  22  Wend.  540 ;  Roe  et  al.  v. 
Taylor,  45  111.  485 ;  Rutherford  v.  Morris,  77  id.  397;  Allmon 
et  al.  v.  Pigg,  82  id.  149 ;  Chandler  v.  Ferris,  1  Harr.  464. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Peter  Critz,  Sr.,  being  possessed  of  an  estate  amounting 
to  some  $50,000  or  $60,000,  departed  this  life,  at  his  resi- 
dence in  Logan  county,  this  State,  on  the  26th  day  of  June, 
1881,  leaving  an  instrument  purporting  to  be  his  last  will 
and  testament,  which  was  subsequently,  on  the  18th  day  of 
July,  1881,  filed  by  Hiram  L.  Pierce,  the  executor  therein 
named,  in  the  county  court  of  said  county,  and  asked  to  be 
admitted  to  record  as  such.  The  case  was  ..aard  at  the 
following  August  term  of  the  county  court,  resulting  in  the 
refusal  of  that  court  to  admit  the  instrument  to  probate  as 
the  will  of  the  deceased.  On  appeal  to  the  circuit  court  a 
contrary  conclusion  was  reached,  and  the  instrument  in  ques- 
tion was  ordered  by  that  court  to  be  admitted  to  record  as 
such  will.  From  this  last  order  the  heirs  at  law  of  the 
deceased  have  appealed  to  this  court. 

The  instrument,  so  far  as  anything  appears  on  its  face, 
seems  to  have  been  executed  in  conformity  with  the  statute. 
It  was  properly  signed  by  the  testator  and  two  attesting  wit- 
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nesses,  both  of  whom  swore,  on  the  trial,  they  were  present, 
and  saw  the  deceased  sign  it  in  their  presence,  and  that  they 
believed  that  he  was  of  sound  mind  and  memory  at  the  time 
of  executing  the  same.  This,  in  the  absence  of  proof  of 
"any  fraud,  compulsion,  or  other  improper  conduct,"  was 
sufficient  to  make  out  a  prima  facie  case,  and  entitle  the 
instrument  to  probate.  To  meet  this  case  the  appellants 
examined  a  large  number  of  witnesses,  with  the  view  of  show- 
ing the  deceased  was  of  unsound  mind  at  the  time  of  making 
the  alleged  will,  and  also  introduced  the  records  of  the  county 
court,  from  which  it  appears  the  deceased,  at  the  July  term, 
1878,  of  said  court,  was  adjudged  a  person  of  unsound  mind, 
and  incapable  of  transacting  his  own  business  or  of  managing 
his  own  estate,  and  that  in  pursuance  of  such  adjudication 
Hiram  L.  Pierce,  the  appellee,  was  appointed  conservator  of 
his  estate,  which  office  and  trust  he  thereupon  assumed,  and 
continued  to  fill  and  discharge  up  to  the  time  of  the  death 
of  the  said  Peter  Critz.  This  evidence  was  heard  by  the 
court  as  indirectly  bearing  upon  the  question  whether  there 
was  "any  fraud,  compulsion,  or  other  improper  conduct," 
connected  with  the  execution  of  the  instrument  that  would 
"invalidate  or  destroy  the  same"  as  a  will, — which,  by  the 
express  words  of  the  statute,  may  always  be  shown  where 
the  proponent  of  a  will  is  seeking  to  have  it  admitted  to 
probate.  But  the  court  being  of  opinion  this  evidence  was 
not  admissible  for  the  purpose  of  establishing,  as  a  distinct 
and  independent  defence  to  the  proceeding,  unsoundness  of 
mind  or  want  of  testamentary  capacity  in  the  testator,  refused 
to  consider  it  for  that  purpose,  and  the  ruling  of  the  court 
upon  this  point  presents  the  most  important  question  in  the 
present  controversy,  and  the  only  one  we  deem  it  necessary 
to  discuss. 

The  question  thus  presented  is  not  an  entirely  new  one, 
and  as  we  understand  it,  the  rule  or  principle  which  must 
control  it  is  settled  by  the  previous  decisions  of  this  court. 
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The  first  case  bearing  on  the  question  is  that  of  Walker  v. 
Walker,  2  Scam.  291,  which  was  an  appeal  by  the  executrix 
from  an  order  of  the  circuit  court  of  Cook  county  denying 
probate  of  a  will.  A  similar  order  had  been  made  in  the 
probate  court,  from  which  an  appeal  had  been  taken  to  the 
circuit  court.  It  was  held  in  that  case,  under  the  statute 
then  in  force,  which,  with  certain  exceptions  hereafter  to  be 
noted,  was  substantially  the  same  as  the  law  governing  the 
present  case,  that  on  such  an  appeal  "it  is  not  competent 
for  either  party  to  introduce  any  testimony  in  relation  to 
the  sanity  of  the  testator,  except  that  of  the  subscribing 
witnesses,"  and  that  if  the  will  is  not  sustained  by  these 
witnesses  it  should  not  be  probated.  Under  this  construction 
of  the  statute,  of  the  correctness  of  which  we  have  no  doubt, 
it  will  be  perceived  that  parties  interested  in  sustaining  the 
will  were  placed  completely  at  the  mercy  of  the  subscribing 
witnesses,  so  far  as  the  sanity  of  the  testator  was  concerned. 
If,  where  there  were  but  two  attesting  witnesses,  one  of  them, 
from  corrupt  motives,  or  otherwise,  should  refuse  to  swear 
that  he  believed  the  testator  was  of  sound  mind  at  the  time 
of  the  execution  of  the  will,  however  palpable  it  might  be 
that  such  was  the  fact,  and  however  many  witnesses  were 
present,  other  than  the  subscribing  witnesses,  by  whom  such 
fact  might  be  satisfactorily  established,  the  proponents  of  the 
will,  under  the  law,  as  it  then  existed,  were  entirely  remedi- 
less. But  not  so,  however,  with  those  interested  in  defeating 
the  will,  where  it  had  been  improperly  admitted  to  probate. 
Such  parties,  under  the  law  then  in  force,  were  allowed  five, 
and  under  the  present  are  allowed  three  years,  in  which  to 
contest,  by  bill  in  chancery,  the  validity  of  a  will  thus  admit- 
ted to  probate,  in  which  proceeding  either  party  is  permitted, 
on  the  trial,  to  go  into  general  evidence  touching  the  testator's 
sanity,  or  any  other  matter  or  thing  which  may  tend  to  defeat 
or  establish  the  will.  With  a  view  of  remedying  this  defect 
in  the  law,  and  for  the  purpose  of  placing  those  interested  in 
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establishiDg  the  will  on  something  like  equal  terms  with  those 
interested  in  defeating  it,  the  legislature,  by  act  of  the  25th 
of  February,  1845,  (Eev.  Stat.  1845,  page  596,)  provided,  in 
substance,  that  upon  an  appeal  from  an  order  of  the  probate 
court  refusing  probate  of  a  will,  it  should  "be  competent  for 
the  party  seeking  probate  of  the  will,  to  support  the  same,  on 
hearing  in  the  said  circuit  court,  by  any  evidence  which  would 
be  competent"  in  a  proceeding  in  chancery  for  the  purpose 
of  contesting  a  will.  And  it  is  further  provided  by  this  act, 
that  a  will  thus  proved  shall  be  admitted  to  probate,  but 
subject,  however,  to  be  contested  in  the  same  manner  as 
"in  case  of  wills  admitted  to  probate  in  the  first  instance." 
This  provision  is  the  same,  in  substance,  as  the  present  law 
on  that  subject,  and  has  been  the  law  of  this  State  ever  since 
it  was  first  adopted. 

There  are  several  considerations  which  repel  the  idea  the 
legislature  intended  by  this  act  to  authorize  parties  resisting 
the  probate  to  avail  themselves  of  its  provisions,  two  of  which 
appear  on  the  face  of  the  act  itself.  First,  it  will  be  per- 
ceived the  right  to  go  into  general  evidence  on  such  an  appeal 
is  expressly  limited  to  those  "seeking  probate"  of  the  will. 
In  the  second  place,  with  the  view  of  rebutting  the  presump- 
tion that  those  interested  in  defeating  the  will  might,  in  any 
manner,  be  concluded  or  prejudiced  by  permitting  the  propo- 
nents of  the  will  to  thus  go  into  general  evidence  in  its  sup- 
port, it  was  expressly  provided  that  its  admission  to  probate 
upon  such  general  evidence  should  not  affect  the  former's 
right  to  contest  the  validity  of  the  will  by  bill  in  chancery, 
as  then  provided  by  law.  If  it  had  been  intended  that  upon 
such  appeal  both  parties  should  go  into  general  evidence 
upon  the  subject,  what  object  or  purpose  could  have  been 
subserved  by  retaining  the  remedy  by  bill  ?  Could  it  have 
been  intended  that  the  parties  resisting  the  will  should  have 
the  benefit  of  a  full  trial  on  the  merits,  and  if  defeated,  then 
turn  round  and  bring  their  bill  in  chancery,  and  relitigate 
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the  matter  again  upon  the  merits?  Certainly  not;  yet  such 
would  be  the  case  if  the  view  insisted  on  is  the  correct  one. 
But,  it  may  be  asked,  if  one  resisting  a  will  is  a  mere  looker 
on  upon  such  an  appeal,  why  is  he  permitted  to  become  a 
party  to  the  proceeding  at  all  ?  He  is  not  bound  to ;  yet  to 
avoid  being  driven  to  his  bill  in  chancery,  he  is  permitted  by 
the  statute  to  do  so.  He  has  the  right  to  appear  and  see 
the  proponent  of  the  will,  by  proper  and  legitimate  testimony, 
makes  out  a  prima  facie  case  warranting  the  admission  of 
the  alleged  will  to  probate.  When  this  has  been  done,  and 
he  is  unable  to  produce  satisfactory  evidence  of  "fraud,  com- 
pulsion, or  other  improper  conduct, "  sufficient  to  invalidate 
or  destroy  such  will,  and  it  does  not  otherwise  appear  from 
the  evidence,  he  has  done  all  the  law  permits  him  to  do  in 
that  proceeding.  If  he  has  countervailing  testimony  upon 
the  testator's  sanity  or  capacity  to  make  a  will,  he  must 
resort  to  his  bill  in  chancery.  The  conclusions  reached  by 
this  court  in  Andrews  et  al.  v.  Black  et  al.  43  111.  256,  and 
Weld,  Exr.  v.  Sweeney,  85  id.  50,  fully  sustain  the  view  here 
presented. 

It  is  claimed  that  Dickie  et  al.  v.  Carter,  42  111.  376,  and 
Reynolds  et  al.  v.  Adams,  90  id.  134,  are  inconsistent  with 
the  view  here  taken.  This  is  a  misapprehension.  In  the 
latter  case  the  will  was  admitted  to  probate  in  both  the  pro- 
bate and  circuit  courts,  and  hence  the  question  could  not 
have  arisen.  It  is  true  that  in  the  Carter  case  general  evi- 
dence touching  the  testator's  sanity  was  gone  into  on  both 
sides,  but  no  question  as  to  its  competency  was  made,  and 
hence  this  court  did  not,  and  could  not,  have  passed  upon 
the  question.  Here,  the  question  is  directly  presented  for 
determination.  We  have  been  referred  to  no  case,  and  know 
of  none,  laying  down  a  different  rule  from  the  one  here 
announced. 

The  appellants  are  by  no  means  concluded  by  the  con- 
clusion reached  here  or  in  the  circuit  court.     They  may 
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to-morrow,  or  at  any  time  within  the  limitation  of  three 
years,  by  bill  in  chancery,  contest  the  validity  of  said  will, 
in  which  proceeding  they  will  be  permitted  to  introduce  any 
legitimate  testimony  tending  to  show  the  testator  was  not  of 
sound  mind  at  the  time  of  executing  the  same,  or  any  other 
matter  or  thing  which  will  establish  the  fact  that  the  instru- 
ment in  question  is  not  the  will  of  Peter  Critz,  Sr. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Ebenezer  B.  Mitchell 

v. 

John  H.  Milholland. 

Filed  at  Springfield  March  29,  1883. 

1.  Evidence— proof  of  the  reversal  of  a  decision  relied  on,  by  a  higher 
tribunal.  "Where  one  party  on  the  trial  of  a  cause  introduces  in  evidence 
and  relies  on  the  decision  of  the  presbytery  as  having  a  bearing  upon  the 
merits  of  the  case,  there  is  no  error  in  allowing  the  opposite  party  to  show 
the  proceedings  of  the  synod,  a  higher  church  tribunal,  reversing  and  annul- 
ling that  decision,  the  synod  being  invested  with  power  to  decide  the  ques- 
tion involved. 

2.  Slander — malice  implied  from  speaking  actionable  words.  In  an 
action  for  slander,  in  which  a  plea  of  justification  was  interposed,  the  court 
instructed  the  jury,  in  substance,  that  the  words  "he  perjured  himself,"  "you 
ewore  to  a  lie,"  (having  reference  to  the  plaintiff's  testimony  in  a  suit,)  when 
spoken  concerning  a  person  in  the  hearing  of  others,  are  what  the  law  terms 
"actionable  words,"  and  from  the  speaking  of  such  words  the  law  implies 
malice,  and  presumes  that  the  person  concerning  whom  the  words  are  spoken 
is  damaged:     Held,  that  the  instruction  stated  the  law  correctly. 

3.  Same — malice  in  fact  need  not  be  proved.  In  an  action  for  slander 
the  law  does  not  require  malice  in  fact  to  be  proven,  as  malice  is  implied 
from  the  speaking  of  slanderous  words. 

4.  Instruction — plaintiff  need  not  anticipate  defence.  The  plaintiff  is 
only  obliged  to  state  the  law  correctly  in  his  instructions  applicable  to  hie 
theory  of  the  case,  and  is  not  bound,  in  every  instruction,  to  anticipate  and 
exclude  every  possible  defence. 
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5.  So  in  an  action  for  slander,  when  the  speaking  of  the  words  were  jus- 
tified as  true,  an  instruction  that  the  words  charged  were  actionable,  and 
imported  malice,  is  not  erroneous  as  ignoring  the  fact  of  the  truth  of  the 
words  spoken,  especially  when  the  jury  are  instructed  for  the  defence  that 
if  they  find  the  words  spoken  are  true,  no  recovery  could  be  had. 

6.  Same — assumption  of  fact.  Where  one  party  gave  in  evidence  a 
decision  of  a  presbytery  that  the  session  had  no  right  to  elect  a  new  clerk 
without  declaring  the  office  vacant,  or  giving  notice  to  the  incumbent  of  the 
office,  and  the  other  party  then  gave  in  evidence  a  contrary  ruling,  made  by  a 
higher  church  tribunal  on  appeal  from  the  presbytery,  it  was  held,  that  an 
instruction  for  such  other  party  that  the  session  had  the  right  to  elect  the 
new  clerk  without  declaring  the  office  vacant  or  giving  notice  to  the  incum- 
bent, was  not  erroneous  as  an  unwarranted  assumption  of  fact,  as  it  left  the 
matter  where  the  ecclesiastical  decision  placed  it. 

7.  Same — not  based  on  evidence,  properly  refused.  Where  the  record 
fails  to  show  any  evidence  on  which  an  instruction  is  asked,  there  is  no  error 
in  its  refusal. 

8.  Limitation — as  applicable  to  new  count  in  declaration.  Where  an 
amended  declaration  filed  in  a  cause  is  merely  a  restatement  of  the  cause  of 
action  as  originally  declared  on,  but  in  a  different  form,  such  amendment 
will  not  be  regarded  as  introducing  a  new  cause  of  action  so  as  to  give  effect 
to  the  bar  of  the  Statute  of  Limitations. 

9.  So  where  an  amended  declaration  was  filed  in  an  action  for  slander 
after  one  year  from  the  speaking  of  the  words,  merely  restating  the  words 
spoken,  and  introducing  no  new  cause  of  action,  an  instruction  that  if  the 
slanderous  words  set  out  in  the  amended  declaration  were  spoken  more  than 
one  year  before  the  amended  declaration  was  filed  the  action  for  such  words 
was  barred,  was  held  properly  refused. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county;  the  Hon.  Owen  T.  Beeves,  Judge,  pre- 
siding. 

Messrs.  Williams,  Buek  &  Capen,  and  Messrs.  Kowell  & 
Hamilton,  for  the  appellant : 

It  is  not  slander  to  speak  the  truth  of  another.  McDavid 
v.  Blevins,  85  111.  238. 

The  plea  of  justification  puts  in  issue  the  truth  of  the 
alleged  slanderous  statement,  and  it  is  error  to  charge  the 
jury,  where  such  plea  is  filed,  that  if  they  believe,   from 
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the  evidence,  that  the  defendant  spoke  the  words  charged, 
they  should  find  him  guilty. 

In  a  contested  case,  where  there  is  a  conflict  in  the  evi- 
dence, the  jury  should  be  very  carefully  instructed ;  and  if 
an  instruction  is  given  on  one  side  that  standing  alone  would 
be  erroneous,  the  error  is  not  cured  by  giving  a  counter 
instruction  for  the  other  side.     Springdale  Cemetery  Associa- 
tion v.  Smith,  24  111.  482 ;   Chicago,  Burlington  and  Quincy 
R.  R.  Co.  v.  Payne,  49    id.  505 ;    Chicago,   Burlington   and 
Quincy  R.  R.  Co.  v.  Dunn,  61  id.  386 ;   Toledo,  Wabash  and 
Western  Ry.  Co.  v.  Larmon,  67  id.   68 ;   Chicago,  Burlington 
and  Quincy  R.  R.  Co.  v.  Harwood,  80  id.  88 ;  Camp  Point 
Manf.  Co.  v.  Ballon,  71  id.  417 ;  Swan  v.  People,  98  id.  610 
Stratton  v.  Chicago   City   Horse   Ry.  Co.  95  id.  25;   Stein 
meyer  v.  People,  95  id.  383 ;  Rupp  v.  Jarrett,  94  id.  479 
Wabash  Ry.  Co.  v.  Henks,  91  id.  406 ;  Illinois  Linen  Co.  v 
Hough,  91  id.  63 ;  American  Ins.  Co.  v.  Crawford,  89  id.  62 
Toledo,  Peoria  and  Warsaw  Ry.  Co.  v.  Grable,  88  id.  441 
Cushman  v.  Cogswell,  86  id.  62;  Quinn  v.  Donovan,  85  id. 
194;  Ludwig  v.  Sager,  84  id.  99. 

The  fact  as  to  whether  or  not  a  man  testified  falsely,  is  to 
be  determined  by  the  facts  and  circumstances  existing  at  the 
time,  and  not  by  any  subsequent  change  of  circumstances. 

A  plea  of  justification  in  slander  is  not  an  aggravation,  if 
made  in  good  faith.  Sloan  v.  Petrie,  15  111.  425 ;  Hawver  v. 
Hawver,  78  id.  412;  Eev.  Stat.  chap.  "Slander,"  sec.  3. 

Good  faith  goes  in  mitigation  of  damages.  Moore  v.  Mauk, 
3  Bradw.  114. 

Words  spoken  in  good  faith,  in  the  belief  that  they  are 
true,  are  not  malicious  in  fact,  and  such  good  faith  should 
always  go  in  mitigation  of  damages. 

A  cause  of  action  that  is  barred  by  the  Statute  of  Limita- 
tions can  not  be  vitalized  by  amending  or  adding  new  counts 
to  a  declaration  in  a  suit  brought  upon  another  cause  of 
action.     Illinois  Central  R.  R.  Co.  v.  Cobb  et  al.  64  111.  128, 
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and  cases  cited ;  Illinois  Central  R.  R.  Co.  v.  Phelps,  4  Bradw. 
238;  Phelps  v.  Illinois  Central  R.  R.  Co.  94  111.  548. 

Messrs.  Fifer  &  Phillips,  for  the  appellee : 

The  words,  "he  perjured  himself,"  are  actionable  per  se, 
without  colloquium  or  inducement.  Sanford  v.  Geddis,  13 
111.  329. 

Malice  is  the  gist  of  the  action  in  slander.  Gilmer  v. 
Eubanks,  13  111.  274;  Ayers  v.  Grider,  15  id.  37;  McKee  v. 
Ingalls,  4  Scam.  30. 

The  speaking  of  actionable  words  is  evidence  of  malice. 
McKee  v.  Ingalls,  4  Scam.  30 ;  Flagg  v.  Roberts,  67  111.  485  ; 
Ayers  v.  Grider,  15  id.  37;  Horsley  v.  Brooks,  20  id.  116. 

The  law  presumes  that  the  person  speaking  actionable 
words  intends  the  injury  which  the  slander  is  calculated 
to  effect.  Baker  v.  Young,  44  111.  42 ;  McKee  v.  Ingalls,  4 
Scam.  30. 

Kepetition  of  slanderous  words  may  be  considered  by  the 
jury  on  the  question  of  malice,  and  in  aggravation  of  dam- 
ages, (Stowell  v.  Beagle,  79  111.  525,)  and  for  this  purpose  a 
repetition  after  suit  brought  may  be  shown.  Hatch  v.  Potter, 
2  Gilm.  725. 

Justification,  pleaded  without  a  bona  fide  expectation  of 
proving  it,  is  a  re-publication  of  the  slander,  and  may  be 
considered  by  the  jury  in  aggravation  of  damages ;  and  of 
the  good  faith  of  the  plea  the  jury  are  the  judges.  Harbison 
v.  Shook,  41  111.  141 ;  Sloan  v.  Petrie,  15  id.  425 ;  Spencer  v. 
McMasters,  16  id.  405;  Freeman  v.  Tinsley,  50  id.  497; 
Hawver  v.  Haivver,  78  id.  412. 

The  law  implies  damage  from  the  speaking  of  actionable 
words,  (McKee  v.  Ingalls,  4  Scam.  30 ;  Baker  v.  Young,  44 
111.  42,)  and  the  jury  are  to  determine,  from  all  the  circum- 
stances, what  damage  should  be  given,  and  are  not  confined 
to  pecuniary  loss  or  injury.  Baker  v.  Young,  supra;  Spencer 
v.  McMasters,  16  111.  405. 
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Mental  suffering,  caused  by  words  actionable  per  se,  it 
proper  to  be  considered  as  an  element  of  damage.  Adams  v» 
Smith,  58  111.  417. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellee,  against  appellant, 
for  slander.  The  trial  in  the  circuit  court  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff  in  the  action,  which,  on 
appeal,  was  affirmed  in  the  Appellate  Court.  The  grounds 
for  reversing  the  judgment  relied  upon  here,  are  the  admis- 
sion of  improper  evidence,  the  giving  of  improper  instructions 
for  plaintiff,  and  refusing  certain  instructions  asked  by  the 
defendant. 

It  appears  from  the  record  that  there  is  a  church  in  the 
west  part  of  McLean  county,  of  the  Cumberland  Presbyterian 
denomination,  known  as  the  West  Union  Church.  Appellee 
was  pastor,  and  appellant  was  one  of  the  elders.  In  this 
church  there  were  in  all  six  elders.  The  session  of  the 
church,  under  the  rules  of  the  denomination,  is  composed  of 
the  elders  and  the  pastor,  the  latter  being,  ex  officio,  moder- 
ator. In  1875  it  appears  that  one  Hayberger,  an  elder,  was 
elected  clerk  of  the  session,  and  no  change  was  made  in  the 
office  until  1879,  when,  as  appears,  some  trouble  arose  be 
tween  the  pastor  and  appellant  in  regard  to  church  matters, 
and  Hayberger  being  in  sympathy  with  appellant,  at  a  meet- 
ing of  the  session,  on  September  5,  1879,  he  was  superseded 
in  the  office  of  clerk  by  one  Williams,  who  was  then  formally 
elected  to  that  office.  The  church  record  was  subsequently 
surrendered  to  Williams.  At  a  meeting  of  the  presbytery  at 
Dan  vers,  within  which  this  church  is  located,  in  March,  1880, 
the  following  question  was  submitted  to  that  body  for  deci- 
sion: "Can  a  church  session  elect  a  clerk,  when  there  is  no 
vacancy,  without  notifying  the  acting  clerk?"  The  decision 
of  the  question  was  deferred  until  the  August  meeting,  at 
Lincoln,  when  the  presbytery  decided  in  the  negative.     Sub- 
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sequently  the  session  of  West  Union  presented  the  question 
to  the  presbytery  in  form,  and  requested  that  body  to  decide 
who  was  the  legal  clerk  of  the  session.  In  March,  1881,  in 
conformity  to  the  former  decision,  it  was  held  that  Hayberger 
was  the  legal  clerk  of  the  session.  An  appeal  was  taken  from 
Mi  is  decision  to  the  synod  of  Sangamon,  which  body  had  the 
right  and  authority  to  review  the  decision  of  the  presbytery, 
where  the  former  decision,  that  Hayberger  was  clerk,  was 
reversed,  and  Williams  was  declared  to  be  the  clerk  of  the 
session.  In  the  meantime,  however,  after  the  decision  of 
the  presbytery  on  the  question  propounded,  and  before  the 
decision  of  the  synod,  on  January  4,  1881,  Hayberger  brought 
an  action  of  replevin  against  Williams,  before  a  justice  of  the 
peace,  to  recover  the  possession  of  the  church  record.  On 
the  trial  of  this  cause  appellee  was  a  witness,  where  the  ques- 
tion involved  was  who  was  clerk  of  the  session,  and  entitled 
to  the  custody  of  the  record,  and  the  alleged  slanders  grew 
out  of  the  testimony  given  by  appellee  on  that  trial,  appel- 
lant, on  various  occasions,  making  the  charge,  in  substance, 
that  appellee  had  sworn  falsely  on  that  trial. 

On  the  trial  of  the  cause  appellant  put  in  evidence  the 
proceedings  of  the  presbytery  held  at  Stanford,  in  March, 
1881,  wherein  it  was  decided  that  Hayberger  was  the  lawful 
clerk.  Appellee  also  read  in  evidence  the  proceedings  of  the 
synod  reversing  the  proceedings  of  the  presbytery,  on  appeal 
to  that  body, — and  the  decision  allowing  this  evidence  is 
claimed  to  be  erroneous.  Whether  any  of  this  evidence  was 
strictly  competent,  is  a  question  which  it  is  not  necessary 
here  to  decide ;  but  it  is  apparent  if  the  proceedings  of  the 
presbytery  were  legitimate  evidence,  the  proceedings  of  the 
synod  were  also  competent  for  the  jury.  Under  the  regula- 
tions of  the  church  the  synod  had  the  power  to  reverse  deci- 
sions of  the  presbytery,  and  when  appellant  interposed  any 
right  under  the  action  of  the  latter  body,  it  would  have  been 
manifest  injustice  to  have  denied  appellee  the  right  to  prove 
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that  those  proceedings  had  been  annulled  and  set  aside  by  a 
higher  tribunal.  The  testimony  which  was  charged  to  have 
been  false  was  given  before  the  decision  had  been  rendered 
either  in  the  presbytery  or  the  synod,  and  if  either  of  the 
decisions  is  to  govern,  it  is  very  plain  that  the  one  made  on 
appeal  in  the  higher  tribunal,  as  the  one  of  last  resort,  must 
control.  The  reversed  decision  put  in  evidence  by  appellant 
could  settle  nothing,  and  the  moment  he  put  it  in  evidence 
appellee  had  the  undoubted  right  to  show  that  the  decision 
had  been  reversed  and  annulled  by  a  tribunal  higher  in 
authority. 

We  now  come  to  the  instructions  claimed  to  be  erroneous. 
Instruction  No.  3  is  the  first  one.  In  substance  it  directed 
the  jury  that  the  words  "he  perjured  himself,"  "you  swore 
to  a  lie, "  when  spoken  concerning  a  person  in  the  hearing  of 
other  persons,  are  what  the  law  terms  "actionable  words," 
and  from  the  speaking  of  such  words  the  law  infers  malice, 
and  presumes  that  the  person  concerning  whom  the  words 
are  spoken  is  damaged.  Appellant  had  interposed  a  plea  of 
justification  to  each  count  of  the  declaration,  and  he  contends 
that  the  instruction  is  erroneous  because  it  ignores  the  very 
material  fact  as  to  the  truth  of  the  words  spoken.  Of  course 
the  truth  of  the  words  spoken  would  defeat  a  recovery,  but 
we  do  not  understand  that  it  was  necessary  to  add  the  quali- 
fication as  to  the  truth  of  the  words  spoken  to  every  instruc- 
tion given  for  the  plaintiff.  It  was  enough  if  the  jury  was 
distinctly  directed,  in  any  of  the  instructions,  that  if  they 
found  the  charge  or  charges  so  uttered  were  true,  no  recovery 
could  be  had.  In  the  third,  and  perhaps  other  instructions 
given  for  the  defendant,  the  jury  were,  in  clear  and  express 
terms,  directed,  that  if  they  found,  from  the  evidence,  that 
the  words  spoken  were  true,  no  recovery  could  be  had.  There 
was  no  room  for  the  jury  to  be  misled  by  the  instructions. 
The  plaintiff's  third  instruction  informed  them  correctly  as 
to  the  propositions  of  law  upon  his  theory  of  the  case,  and 
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then  the  defendant's  instruction  came  in  and  gave  directions 
upon  the  theory  of  the  defendant.  We  do  not  think  the 
plaintiff  was  bound,  in  his  instructions,  to  anticipate  and 
exclude  defences.  As  was  said  in  Logg  v.  The  People,  92  111. 
598 :  "The  plaintiff  is  only  obliged  to  present  the  law  cor- 
rectly in  his  instructions  applicable  to  his  theory  of  the  case, 
and  is  not  bound,  in  every  instruction,  to  anticipate  and 
exclude  every  possible  defence."  What  has  been  said  in 
regard  to  the  third,  meets  the  objection  urged  against  instruc- 
tions Nos.  4  and  5. 

It  is  objected  to  the  ninth  instruction,  that  in  giving  it  the 
court  determined  a  question  of  ecclesiastical  law  contrary  to 
the  ruling  in  Chase  v.  Cheney,  58  111.  509.  Whether  it  was 
an  "unwarranted  assumption  of  the  civil  court, "  as  claimed 
by  counsel,  for  the  circuit  court  to  instruct  the  jury  that  the 
^esfion  had  the  right  to  elect  a  new  clerk  without  declaring 
She  office  vacant  or  giving  notice  to  the  incumbent  of  the 
office,  is  not  a  matter  which  could  in  the  least  affect  the 
rights  of  the  parties.  The  decision  of  the  presbytery,  and 
the  decision  of  the  synod  reversing  that  decision,  and  holding 
that  the  election  of  the  new  clerk  was  proper,  were  in  evidence 
before  the  jury,  and  the  instruction  left  the  matter  where  the 
ecclesiastical  decision,  which  appellant  had  brought  before 
the  jury,  placed  it. 

Exception  was  taken  to  the  eighth,  twelfth,  thirteenth  and 
fifteenth  instructions,  but  we  perceive  no  substantial  objec- 
tion to  either  of  them. 

It  is  also  contended  that  appellant's  first  refused  instruc- 
tion is  correct,  and  the  court  erred  in  refusing  it.  This 
instruction  is  based  upon  the  supposed  fact  that  the  presby- 
tery at  Lincoln  had  decided  who  was  the  legal  clerk  of  the 
session ;  and  as  the  record  fails  to  show  that  such  a  decision 
had  been  made,  there  was  no  evidence  upon  which  the  in- 
struction could  be  predicated,  and  for  this  reason,  if  for  no 
other,  the  instruction  was  properly  refused. 
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The  second  refused  instruction  directed  the  jury,  that  if 
the  slanderous  words  set  up  in  the  amended  declaration  were 
spoken  more  than  one  year  before  the  amended  declaration 
was  filed,  the  action  for  such  words  was  barred  by  the  Statute 
of  Limitations.  Had  a  new  cause  of  action,  not  embraced 
in  the  original  declaration,  been  brought  into  the  suit  by  the 
amended  declaration,  the  instruction  might  have  been  cor- 
rect. But  such  was  not  the  case.  The  amendment  was  a 
mere  restatement  of  the  cause  of  action  by  way  of  amend- 
ment, and,  as  was  held  in  Dickson  v.  Chicago,  Burlington 
and  Quincy  R.  R.  Co.  81  111.  215,  this  may  be  done  with- 
out its  being  obnoxious  to  the  objection  of  introducing  new 
causes  of  action.  The  amendment  was  but  a  different  form 
of  the  same  charge  of  slander  alleged  in  the  original  decla- 
ration. 

The  third  refused  instruction  in  substance  directed  the 
jury,  that  "to  constitute  slander  per  se,  the  defendant  must 
have  uttered  the  slanderous  words  charged  in  the  declaration 
both  falsely  and  maliciously."  The  law  does  not  require 
malice  in  fact  to  be  proven, — malice  is  implied  from  the 
speaking  of  the  words.     Gilmer  v.  Eubanks,  13  111.  271. 

This  disposes  of  the  objections  relied  upon  to  reverse  the 
judgment,  and  in  conclusion  we  would  add,  that  after  a  care- 
ful examination  of  the  entire  record  we  perceive  no  ground 
whatever  for  disturbing  the  judgment. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  A.  G.  Damron,  State's  Attorney 

v. 
T.  J.  McCormick  et  al. 

Filed  at  Springfield  March  29,  1883. 

1.  Peactice — in  mandamus — traversing  facts  after  demurrer  to  answer 
— discretion.  Where  a  demurrer  to  an  answer  to  a  petition  for  a  mandamus 
has  been  overruled,  this  court,  in  its  discretion,  may  or  may  not  allow  an 
issue  of  fact  to  be  made.  It  will  be  allowed  when  the  ends  of  justice  seem  to 
demand  it,  otherwise  it  will  be  denied. 

2.  Pleading — carrying  demurrer  back — in  mandamus  proceedings. 
The  familiar  rule  that  a  demurrer  will  be  carried  back  and  made  to  reach  the 
first  defect  in  the  pleading  of  either  party,  has  its  application  in  proceedings 
by  mandamus,  as  well  as  to  other  pleadings,  either  at  law  or  in  equity. 

3.  Mandamus — to  compel  inferior  tribunal  to  do  an  act  within  its  dis- 
cretion. Where  an  inferior  tribunal  is  invested  by  law  with  authority  to 
decide  any  matter  submitted  to  it,  it  may  be  compelled,  by  mandamus,  to 
act;  but  how  it  shall  decide  a  given  case  is  always  a  matter  for  its  judgment, 
and  with  the  exercise  of  which  no  other  tribunal  or  court  may  interfere. 

4.  Same — to  compel  county  board  to  require  suit  to  be  instituted  against 
county  clerk.  A  petition  for  a  mandamus  sought  to  compel  a  county  board 
to  require  a  county  clerk,  whose  term  of  office  had  expired,  to  forthwith  pay 
to  the  county  treasurer  certain  moneys  alleged  to  be  in  his  hands  belonging  to 
the  county,  and  in  default  thereof  to  require  the  relator,  as  State's  attorney, 
to  commence  suit  on  the  official  bond  of  the  clerk  for  the  recovery  of  such 
moneys.  It  appeared  that  the  county  board  had  once  acted  on  the  matter  and 
refused  to  make  such  order.  It  was  held,  that  the  petition  failed  to  show  a 
case  that  would  justify  the  granting  of  the  writ,  such  matters  being  purely 
within  the  discretion  of  the  county  board,  and  a  demurrer  to  the  answer  was 
sustained  to  the  petition,  and  the  same  dismissed. 

This  was  a  petition  for  a  mandamus,  filed  in  this  court,  the 
contents,  object  and  purpose  of  which  fully  appear  in  the 
opinion  of  the  court. 

Mr.  A.  G.  Damron,  State's  Attorney,  pro  se: 
As  I  understand  the  present  practice,  the  petition  takes  the 
place  of  the  alternative  writ,  and  the  answer  that  of  the  re- 
turn.   Wood  on  Mandamus,  43  ;  People  v.  Glann,  70  111.  233. 
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If  the  return  is  insufficient,  the  relator  may  demur  or  move 
to  quash.  Moses  on  Mandamus,  214;  High  on  Extraordi- 
nary Eemedies,  sec.  460. 

A  special  demurrer  is  not  necessary  in  any  instance. 
Wood  on  Mandamus,  46. 

If  the  demurrer  is  overruled,  the  relator  is  at  liberty  to 
plead  to  or  traverse  any  of  the  material  facts  alleged  in 
the  return.  High  on  Extraordinary  Eemedies,  sees.  496, 
497. 

Messrs.  Morris  &  Boyer,  Mr.  William  A.  Spann,  and  Mr. 
James  M.  Gregg,  for  the  respondents  : 

The  demurrer  filed  by  the  relator  should  be  carried  back 
and  sustained  to  the  first  defective  pleading.  Wood  on  Man- 
damus, 37. 

The  petition  is  defective,  because,  first,  the  relator,  as 
State's  attorney,  had  the  power  to  sue  on  the  official  bond  of 
respondent  without  any  direction  of  the  county  board.  (Eev. 
Stat.  1874,  chap.  14,  sec.  5,  par.  1.)  Second,  it  was  a  mat- 
ter within  the  discretion  of  the  board  to  grant  or  refuse  an 
order  directing  a  suit  when  applied  for,  and  being  a  discre- 
tionary matter,  a  mandamus  can  not  be  awarded.  People 
ex  rel.  v.  Chicago  and  Alton  R.  R.  Co.  55  111.  95 ;  County  of 
St.  Clair  v.  People,  85  id.  396. 

The  action  of  the  board  in  auditing  the  claim  for  extra 
clerk  hire,  and  in  approving  the  reports  in  which  such  credits 
were  asked,  was  of  a  judicial  character,  and  not  subject  to 
be  reviewed  by  this  court  in  this  proceeding.  Wood  on  Man- 
damus, 20. 

The  object  of  the  writ  is  to  put  the  inferior  tribunal  in 
motion, — to  compel  it  to  act, — and  not  to  review  its  action. 
The  county  board  has  acted  in  this  matter, — a  matter  ex- 
pressly committed  to  it  by  law.  An  appeal  lies  from  its  action 
in  allowing  claims  against  the  county. 
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Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  is  an  original  proceeding  in  this  court,  and  the  petition 
is  for  a  writ  of  mandamus.  The  suit  is  brought  in  the  name 
of  the  People  of  the  State  of  Illinois,  on  the  relation  of  Almus 
G.  Damron,  who  represents  himself  to  be  "the  State's  attor- 
ney, and  also  a  citizen  and  tax-payer,  of  Johnson  county," 
against  T.  J.  McCormick,  W.  T.  Davis  and  L.  F.  Walker, 
county  commissioners  of  Johnson  county,  and  Francis  M. 
Jones,  county  clerk  of  the  same  county.  It  is  alleged  in  the 
petition  that  the  respondent  (Jones)  was  elected  county  clerk 
of  Johnson  county  at  the  general  election  in  November,  1877, 
and  thereafter  entered  upon  the  discharge  of  the  duties  of 
such  office,  and  continued  to  hold  such  office  up  to  the  first 
Monday  of  December,  1882,  being  for  a  period  of  five  years, 
and  that  prior  to  his  election  the  county  board  had  fixed  the 
salary  of  the  county  clerk  at  $1000  per  annum,  and  the 
allowance  for  clerk  hire  at  $240  per  annum.  It  is  then 
alleged  that  such  clerk,  after  deducting  his  salary  and  the 
sum  allowed  for  clerk  hire,  had  still  in  his  hands  a  certain 
sum  received  by  him  as  fees  earned  in  his  office,  and  also 
that  the  county  board  had  made  him  certain  allowances  for 
extra  clerk  hire,  and  for  making  the  tax  books,  as  required 
by  statute  they  should  be  made,  and  that  such  allowances 
had  been  paid  to  him,  either  by  fees  in  his  hands  or  out  of 
other  funds  in  the  county  treasury,  and  that  such  allowances 
were  made  without  authority  of  law,  and  therefore  it  is  unlaw- 
ful for  respondent  to  have  or  retain  the  sums  of  money  so 
paid  to  him.  The  prayer  of  the  petition  is  for  a  writ  of  man- 
damus to  compel  the  county  commissioners  of  such  county 
forthwith  to  enter  an  order  of  record  requiring  the  county 
clerk  to  pay  to  the  county  treasurer  the  sum  or  sums  of 
money  alleged  to  be  in  his  hands  that  of  right  belong  to 
the  county,  and  in  default  thereof,  that  the  county  commis- 
sioners be  required  immediately  to  enter  an  order  of  record 
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authorizing  petitioner,  as  such  State's  attorney,  to  commence 
suit  upon  the  official  bond  of  such  county  clerk  for  the 
recovery  of  the  money  so  alleged  to  be  due  to  the  county. 

Two  of  the  commissioners, — McCormick  and  Davis, — and 
the  county  clerk,  have  filed  an  answer  to  the  petition,  in 
which  they  admit  many  of  the  principal  facts,  and  then  state 
minutely  and  definitely  all  the  county  clerk  has  done  in  the 
management  of  his  office,  and  what  disposition  he  has  made 
of  the  earnings  of  his  office  during  his  incumbency,  and  what 
allowances  have  been  made  to  him  by  the  county  board  and 
on  what  account,  affirming  that  such  allowances  were  author- 
ized by  the  statute ;  and,  in  substance,  it  is  further  stated  the 
county  clerk  has  managed  his  office  to  the  entire  satisfaction 
of  a  majority  of  the  county  board,  and  that  the  county  board 
had  and  did  appoint  a  committee  of  citizens  of  the  county  to 
investigate  the  accounts,  earnings,  receipts  and  disbursements 
of  the  county  clerk's  office ;  that  the  committee  were  afforded 
the  fullest  opportunity  to  make  a  thorough  investigation,  and 
that  the  report  of  such  committee  was  a  "full  and  complete 
vindication"  of  the  official  conduct  of  the  county  clerk.  The 
other  commissioner  (Walker)  filed  no  answer. 

To  the  answer  of  respondents,  setting  forth  these  and  other 
facts  concerning  the  conduct  and  management  of  the  office 
of  the  county  clerk,  with  the  usual  formalities,  the  relator 
filed  a  demurrer.  The  cause  has  been  submitted  for  decision 
on  the  petition,  the  answer  of  respondents,  and  the  demurrer 
of  the  relator. 

It  is  suggested  by  relator,  if  the  demurrer  be  overruled  he 
be  at  liberty  to  plead  to  or  traverse  any  or  all  of  the  material 
facts  alleged  in  the  answer  or  return.  The  practice  in  that 
respect  is,  the  court,  in  its  discretion,  may  or  may  not  allow 
an  issue  of  fact  to  be  made  after  the  case  has  been  once  sub- 
mitted on  demurrer  to  the  petition  or  answer.  When  the 
ends  of  justice  seem  to  demand  it,  an  issue  of  fact  will  be 
allowed,  otherwise  it  will  be  disallowed. 
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The  familiar  rule  that  a  demurrer  will  be  carried  back  and 
made  to  reach  the  first  defect  in  the  pleading  of  either  party, 
has  its  application  in  proceedings  by  mandamus,  as  well  as 
to  other  pleadings,  either  at  law  or  in  equity.  That  may 
be  done  in  this  case,  and  hence  the  inquiry  arises,  does  the 
petition  herein  show  any  such  clear  right  to  the  relief  sought 
as  would  authorize  a  writ  of  mandamus  to  issue?  It  seems 
clear  no  such  case  is  made  by  the  petition.  Although  the 
county  clerk  is  made  a  defendant,  it  will  be  perceived  the 
court  is  not  asked  by  the  prayer  of  the  petition  to  compel 
him  to  do  or  perform  any  act  which  it  is  his  duty,  by  law,  to 
perform.  It  is  sought  to  compel  the  county  board,  first,  to 
require  the  county  clerk  forthwith  to  pay  to  the  county  treas- 
urer certain  moneys  alleged  to  be  in  his  hands  belonging  to 
the  county,  and  in  default  thereof,  second,  to  immediately 
require  relator,  as  State's  attorney,  to  commence  suit  on  the 
bond  of  such  county  clerk  for  the1  recovery  of  the  sums  of 
money  alleged  to  be  in  his  hands.  Both  acts  it  is  sought  to 
have  the  county  board  perform  are  matters  purely  within 
its  discretion.  The  acts  required  to  be  done  involve  duties 
in  the  nature  of  judicial  powers,  with  the  exercise  of  which 
this  court  has  no  rightful  authority  to  interfere.  Both  the 
petition  and  the  answer  show  the  county  board  has  once 
acted  in  the  premises,  and  decided  not  to  make  the  orders 
demanded.  No  principle  is  perceived  on  which  an  inferior 
tribunal,  invested  by  law  with  authority  to  decide  any  matter 
that  may  be  submitted  to  it,  can  be  compelled  to  decide  a 
given  question,  one  way  or  the  other.  Such  a  tribunal  may 
be  compelled  to  act,  but  how  it  shall  decide  a  given  case  is 
always  a  matter  for  its  judgment,  and  with  the  exercise  of 
which  no  other  tribunal  or  court  may  interfere.  That  is  pre- 
cisely the  case  here,  and  whether  the  answer  is  sufficient  or 
not  is  a  matter  of  no  consequence,  and  concerning  which  no 
opinion  will  be  expressed.     The  petition  itself  makes  no  case 
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that  calls  for  the  exercise  of  the  extraordinary  powers  of  the 
court  by  mandamus. 

The  demurrer  will  be  carried  back  and   sustained  to  the 
petition,  which  is  done,  and  the  petition  dismissed.  ^ 

Petition  dismissed. 


The  Equitable  Trust  Company  et  al. 
v. 
Septimus  Fisher  et  al. 

Filed  at  Springfield  March  29,  1888. 

1.  Teust  deed — terms  of  the  trust — may  be  prescribed  and  must  be 
observed.  The  grantor  in  a  deed  of  trust,  in  declaring  the  trust,  may  mould 
and  give  it  any  shape  he  chooses,  and  he  may  provide  for  the  appointment  of 
a  successor  or  successors  to  the  trustee  upon  such  terms  as  he  may  choose  to 
impose,  but  when  imposed  the  terms  must  be  pursued,  to  render  the  acts  of 
the  successor  in  trust  valid.  It  is  alone  by  force  of  the  power  delegated  by 
the  deed  that  the  trustee  can  perform  any  act  with  reference  to  the  trust 
property  or  fund,  and  in  executing  these  powers  he  must  pursue  them,  or  his 
acts  will  be  void. 

2.  Same — sale  by  one  as  successor  must  be  in  accordance  with  the  power. 
The  owner  of  land  gave  a  deed  of  trust  on  the  same  to  secure  the  payment 
of  notes,  etc.,  to  A,  as  trustee,  with  a  provision  therein  that  in  case  of  A's 
death,  absence  from  the  State,  his  inability  or  refusal  to  act  at  any  time  when 
action  should  be  required  of  him,  B  should  be  his  successor  in  the  trust, 
with  like  powers  to  act  as  such,  and  also  providing  that  for  the  same  reasons 
as  to  B,  C  should  become  successor,  and  have  the  power  to  act  when  required. 
The  latter  advertised  the  property  for  sale  before  A  or  B  had  declined  to  act, 
they  afterward  executing  a  formal  declension,  which  was  antedated  so  as  to 
make  its  date  cover  the  time  required  for  the  notice  of  the  sale,  and  the  evi- 
dence failed  to  show  that  C  was  called  upon  to  act  by  the  holder  of  the 
indebtedness  until  more  than  twenty  days  after  he  gave  notice  of  the  sale, 
which  was  required  to  be  thirty  days.  C  sold  the  premises  at  great  sacrifice 
to  one  D,  for  B,  making  statements  at  the  sale  disparaging  the  title.  It  was 
held,  there  was  no  error  in  a  decree  setting  aside  the  sale  on  bill  by  the 
debtor  for  that  purpose,  and  allowing  him  to  redeem  from  the  trust  deed. 

3.  Same — whether  a  request  is  necessary  before  a  trustee  can  act. 
Where  a  trust  deed  gives  the  trustee  the  power  to  advertise  and  sell  the  mort- 
gaged premises  on  default  of  payment,  when  so  requested  by  the  holder  of 
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the  indebtedness,  giving  thirty  days'  notice  of  such  sale,  and  the  trustee, 
without  being  so  requested,  advertises  the  property  for  sale,  his  act  will  be 
unauthorized  by  the  power,  and  a  sale  made  by  him  on  written  request,  made 
not  more  than  eleven  days  before  the  sale,  may  be  avoided  and  set  aside,  as 
made  in  violation  of  the  terms  of  the  power. 

4.  Same — absence  of  trustee  from  the  State — what  so  regarded,  so  as  to 
confer  power  upon  another.  A  clause  in  a  deed  of  trust  that  in  case  of  the 
absence  from  the  State  of  the  trustee  therein  named  when  required  to  act, 
another  person  should  be  his  successor,  and  invested  with  all  his  rights  and 
powers  to  act,  means  a  permanent  absence  from  the  State,  and  not  a  mere 
casual  or  temporary  absence. 

5.  Same — duty  of  trustee  in  conducting  the  sale — must  act  fairly.  It  is 
the  duty  of  a  trustee  selling  land  under  a  trust  deed,  to  use  all  reasonable 
efforts  to  procure  the  best  price  he  can  for  the  land  sold.  If  he  states  in  the 
notice  of  sale  that  some  other  parties  claim  some  interest  of  record  in  the 
land,  which  is  not  shown  to  be  true,  and  the  property  is  sacrificed,  it  can  not 
be  said  that  he  has  acted  fairly,  and  a  sale  to  one  under  whom  he  takes  pos- 
session claiming  to  have  purchased  the  land,  may  be  set  aside  for  the  fraud 
on  the  rights  of  the  debtor. 

6.  Kedemption  from  sale  under  trust  deed — of  the  terms  thereof— 
rents  and  profits — improvements.  Where  one,  as  an  active  manager  of  a 
trust  company,  through  another,  purchases  land  at  a  trustee's  sale,  for  such 
company,  and  places  another  in  possession  of  the  premises,  on  bill  to  set 
aside  the  trustee's  sale  and  deed  for  defect  of  power  in  the  person  making  the 
sale,  as  trustee,  and  for  leave  to  redeem  from  the  trust  deed,  there  is  no  error 
in  stating  the  account  of  the  sum  due  the  company,  to  charge  it  with  the 
reasonable  rents  and  profits  of  the  land  until  the  possession  is  restored. 

7.  In  such  case  the  party  in  possession  will  not  be  allowed  to  charge  and 
receive  pay  for  improvements  made  by  him  on  the  premises  by  cutting  off 
timber  on  the  same,  especially  when  there  is  proof  that  such  act  is  an  injury 
to  the  land,  and  a  waste. 

8.  Former  adjudication — when  not  a  bar.  As  a  general  rule  a  judg- 
ment or  decree  can  be  only  pleaded  in  bar  of  a  second  suit,  when  the  same 
question  has  been  adjudicated  and  determined  by  a  court  of  competent  juris- 
diction to  try  and  decide  the  same. 

9.  Same — judgment  in  forcible  detainer  —  as  affecting  right  of  the 
defendant  to  question  title  by  bill.  A  judgment  of  a  justice  of  the  peace,  in 
an  action  of  forcible  detainer,  in  favor  of  the  purchaser  of  land  at  a  sale 
under  a  trust  deed,  against  the  former  owner,  giving  the  possession  to  the 
purchaser,  is  no  bar  to  a  bill  by  the  former  owner  to  set  aside  the  trustee's 
sale  and  deed,  and  for  leave  to  redeem  from  the  trust  deed,  the  question  of 
the  validity  of  the  sale  not  being  involved  in  the  suit  at  law,  the  justice  of 
the  peace  having  no  jurisdiction  to  determine  whether  the  power  of  sale  had 
been  legally  exercised. 
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Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Thomas  Thacher,  and  Mr.  J.  S.  Wolfe,  for  the  appel- 
lants : 

The  essential  things  to  effect  a  foreclosure  were  the  pub- 
lication of  the  notice,  and  the  making  of  the  sale  and  the 
receipt  of  the  purchase  price.     Heath  v.  Hall,  60  111.  344. 

Mere  inadequacy  of  price  is  not  ground  for  impeaching  the 
sale,  where  no  fraud  is  shown.  Wild  v.  Rees,  48  111.  428 ; 
Waterman  v.  Spaulding,  51  id.  425 ;  Booker  v.  Anderson,  35 
id.  QQ. 

It  is  no  objection  to  the  sale  that  the  trustee  making  it  after- 
wards acquired  a  contract  for  the  purchase  of  the  property. 
Dempster  v.  West,  69  111.  613;    Bush  v.  Sherman,  80  id.  160. 

If  the  objection  is  made  that  Bond,  being  a  successor  in 
trust,  purchased,  the  proof  is  that  he  never  acted  under  either 
of  the  deeds,  and  refused  to  act.  1  Leading  Cases  in  Equity, 
151,  notes  Hare  &  Wallace. 

If  the  sale  were  irregular,  complainants  would  be  estopped 
by  their  delay  from  claiming  to  have  the  sale  set  aside. 
Bush  v.  Sherman,  80  111.  160  ;  McHany  v.  Schenk,  88  id.  357  ; 
Jenkins  v.  Pierce,  98  id.  646. 

The  person  creating  a  trust  may  mould  it  in  such  form  as 
he  pleases,  and  he  may  provide  on  a  certain  contingency  the 
original  trustee  may  retire,  and  a  new  one  be  substituted. 
Lewin  on  Trusts,  554;  Perry  on  Trusts,  sec.  287;  Ellis  v. 
Boston,  Hartford  and  Erie  R.  R.  Co.  107  Mass.  12 ;  National 
Webster  Bank  v.  Eldridge,  115  id.  424. 

The  validity  of  the  foreclosure  being  involved  in  the  forci- 
ble detainer  suit  brought  for  possession,  the  judgment  for 
possession  is  a  bar  to  this  bill  seeking  to  impeach  the  sale. 
State  v.  Beloit,  20  Wis.  79. 

A  valid  judgment  for  the  plaintiff  sweeps  away  every  de- 
fence that  could  have  been  raised, — and  this,  too,  for  the 
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purpose  of  every  subsequent  suit,  whether  founded  upon  the 
same  or  a  different  cause  of  action.  TO  111.  378 ;  57  id.  244 ; 
64  id.  33 ;  Kepley  v.  Luke,  10  Bradw.  403. 

The  trust  company  was  improperly  charged  with  the  rents 
and  profits,  as  it  never  received  any  income  from  the  land. 
1  Edwards'  Ch.  399. 

The  possession  of  Harmon  is  easily  distinguished  from 
that  of  a  mortgagee  who  is  the  owner  of  the  debt  secured. 

The  master's  report  is  wrong  in  not  allowing  to  defendant 
Harmon  $400  paid  by  him  for  clearing  wood  and  brush  land. 
He  entered  in  good  faith,  believing  himself  to  be  the  owner. 
(Jones  on  Mortgages,  sees.  1115,  1117.)  Nor  is  he  to  be 
treated  as  a  trespasser.     Harper  v.  Ely,  70  111.  581. 

Mr.  J:  L.  Kay,  and  Mr.  C.  H.  Chitty,  for  the  appellees : 

When  Edwards  accepted  the  office  of  trustee  the  title  to  the 
lands  passed  to  him,  and  he  could  not  divest  himself  of  it 
or  the  duties  of  his  trust  without  the  consent  of  all  parties 
interested,  or  by  decree  of  court.  1  Perry  on  Trusts,  sees. 
259-261,  267,  268,  274,  401 ;  2  id.  sec.  602 ;  Shepherd  v. 
McEvers,  4  Johns.  Ch.  135 ;  Cruger  v.  Holliday,  11  Paige,  314. 

The  power  to  create  a  new  trustee  in  place  of  the  original 
one  can  only  be  given  by  the  author  of  the  trust.  1  Perry 
on  Trusts,  sec.  287. 

The  renunciation  or  disclaimer  of  Edwards  did  not  convey 
the  title  from  him  to  Harmon.  1  Perry  on  Trusts,  sec.  268 ; 
Conyreham  v.  Conyreham,  1  Ves.  522 ;  Cruger  v.  Holliday,  11 
Paige,  314;  Armstrong  v.  Merrill,  14  Wall.  138 ;  Reed  v.  True- 
love,  Amb.  417.  But  if  Harmon  was  trustee  at  all  he  could 
not  become  a  purchaser  at  his  own  sale,  either  directly,  or 
indirectly  through  another.  Roberts  et  al.  v.  Fleming  et  al. 
53  111.  196 ;  Mapps  v.  Barbour,  49  id.  370 ;  Pensoneau  et  al. 
v.  Bleakley  et  al,  14  id.  15;  Miles  et  al.  v.  Wheeler  et  al.  43 
id.  123 ;  Ogden  v.  Larrabee,  57  id.  405 ;  Bush  et  al.  v.  Sher- 
man, 80  id.  161. 
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To  avoid  such  a  sale  it  is  not  necessary  the  trustee  should 
have  made  any  advantage  in  the  purchase.  2  Sugden  on 
Vendors,  412 ;  Davoue  v.  Fanning,  2  Johns.  Ch.  251 ;  Van- 
Epps  v.  VanEpps,  9  Paige,  237;  Thorp  v.  McCullum  et  al.  1 
Gilm.  614. 

Sales  under  power  will  be  set  aside  upon  very  slight  proof 
of  fraud  or  unfair  conduct,  or  of  any  departure  from  the 
terms  of  the  power.  2  Perry  on  Trusts,  175 ;  Bloom  v. 
Reuse  et  al.  15  111.  507;  Long  smith  v.  Butler,  3  Gilm.  32. 

Fisher  was  entitled  to  the  rents  and  profits  from  some  one, 
and  as  the  company  procured  and  caused  all  the  steps  that 
put  Harmon  in  possession,  it  should  be  held  liable.  It  is 
also  liable  for  the  waste  in  cutting  off  the  timber.  An  allow- 
ance for  clearing  land  can  not  be  made.  The  allowance  of 
claims  against  the  debtor  for  new  improvements  is  never  per- 
mitted, except  under  very  extraordinary  circumstances.  1 
Johns.  Ch.  387;  McConnel  v.  Holobush,  11  111.  70;  Smith  v. 
Sinclair,  5  Gilm.  122. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  appellees  in  the 
Champaign  circuit  court,  to  vacate  and  set  aside  the  sale 
and  conveyance  of  246  acres  of  land,  sold  by  a  trustee  under 
a  trust  deed. 

It  appears  that  in  February,  1877,  Septimus  Fisher  bor- 
rowed from  the  Equitable  Trust  Company  $3000,  payable  in 
five  years  from  date.  He  executed  three  notes,  of  $1000 
each,  and  gave  interest  notes  for  seven  per  cent  on  the  loan, 
payable  semi-annually.  To  secure  the  payment  of  principal 
and  interest,  Fisher  and  wife  executed  a  trust  deed  on  the 
lands  to  Jonathan  Edwards.  The  loan  was  made  at  nine 
per  cent  interest,  and  for  the  two  per  cent  not  included  in 
notes  and  deed  of  trust  there  were  given  ten  notes  of  $30, 
one  falling  due  every  six  months.     To  secure  their  payment 
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another  deed  of  trust  was  given  on  the  same  land,  subject  to 
the  first.  It  was  to  Edwards,  his  heirs  and  assigns.  The 
deed,  however,  contained  a  provision  that  in  case  of  Edwards' 
death,  absence  from  this  State,  inability  or  refusal  to  act  at 
any  time  when  his  action  under  the  power  of  sale  should 
be  required,  then  H.  E.  Bond  should  be  and  was  thereby 
appointed  his  successor  in  the  trusts,  with  like  power  and 
authority,  and  the  title  to  the  premises  to  vest  in  him ;  and 
by  another  clause  it  was  provided,  that  in  case  of  the  death 
of  Edwards  and  Bond,  their  absence  from  this  State,  their 
inability  or  refusal  to  act  when  action  should  be  required, 
then  A.  E.  Harmon  was  to  be  successor  in  the  trusts,  with 
power  to  act  and  perform  the  trusts.  On  the  24th  of  July, 
1880,  Harmon  advertised  the  property  for  sale,  claiming  there 
was  a  default  in  the  payment  of  the  first  six  notes  described 
in  the  second  deed  of  trust,  and  fixed  the  time  of  sale  on  the 
26th  day  of  August,  1880.  On  that  day  Harmon  sold  the 
property,  and  it  was  bid  in  by  one  Kussell,  at  the  request  of 
Harmon,  for  Bond,  his  co-trustee,  for  the  sum  of  $1200. 
Harmon  executed  a  deed  to  Bond  for  the  premises,  and 
the  former  went  into  possession  soon  after,  as  it  is  claimed, 
under  Bond,  and  has  so  remained  ever  since.  It  is  claimed 
that  Harmon,  some  time  after  going  into  possession,  pur- 
chased the  property  from  Bond,  or  the  trust  company.  The 
bill  alleges  that  Harmon  acted  without  power,  and  that  the 
sale  by  him  was  void;  that  the  notice  was  defective,  and 
that  whilst  the  property  was  struck  off  to  Bond,  the  sale  was, 
in  fact,  to  himself,  and  that  inasmuch  as  he  had  no  power 
to  purchase  at  his  own  sale,  it  was  voidable,  and  Fisher 
offers  to  redeem,  and  prays  an  account  of  rents  and  profits, 
and  the  amount  due.  On  a  hearing  the  court  below  granted 
the  relief  sought,  by  setting  aside  the  sale  and  permitting  a 
redemption  by  paying  the  balance  due  on  the  entire  loan 
within  four  months.  The  court  found  the  sum  due  $5223.76, 
and  by  the  master's  report  that  the  rents,  issues  and  profits 
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amounted  to  $1880.76,  for  which  the  trust  company  must 
account.     From  this  defendants  appeal. 

It  is  admitted  by  a  stipulation  of  record,  that  Edwards  oi 
Bond  had  not  formally  declined  to  act  as  trustee  until  the 
15th  of  August,  1880,  nor  was  there  any  written  request  for 
Harmon  to  act  as  successor  in  the  trusteeship  until  that  date  ; 
but  it  is  stipulated  that  these  papers  were  executed  at  that 
time,  and  were  antedated,  one  to  the  9th  and  the  other  to 
the  8th  of  June  previous.  These  papers  were  then  executed 
only  ten  days  before  the  sale,  and  the  deed  of  trust  required 
at  least  thirty  days'  notice  of  the  time  and  place  of  the  sale 
by  the  trustee.  The  notice  was  dated  July  24, — twenty-two 
days  before  the  other  trustees  declined  to  act,  and  but  eleven 
days  after  they  declined  before  the  land  was  sold.  It  is  true 
that  the  person  creating  and  declaring  the  trust  may  mould 
and  give  it  any  shape  he  chooses,  and  may  provide  for  the 
appointment  of  a  successor  or  successors  to  the  trustee,  upon 
such  terms  as  he  may  choose  to  impose,  and  when  imposed 
they  must  be  pursued,  to  render  the  acts  of  the  trustee  valid. 
By  this  and  like  trust  deeds  the  grantor  conveys  the  legal 
estate  to  the  trustee,  to  hold  for  the  specified  trusts,  and  he 
confers  power  on  the  trustee  to  execute  and  carry  into  effect 
the  specific  trusts.  It  is  alone  by  force  of  the  power  dele 
gated  by  the  deed  that  the  trustee  can  perform  any  act  with 
reference  to  the  trust  property  or  fund,  and  in  executing  these 
powers  he  must  pursue  them,  or  his  acts  will  be  void. 

If,  then,  in  this  case,  Harmon  had  not  become  the  succes- 
sor of  Edwards  and  Bond  in  the  manner  prescribed  by  the 
deed,  he  was  devoid  of  all  power,  and  the  sale  made  by  him 
was  absolutely  void  for  want  of  power, — as  completely  so  as 
if  made  by  a  person  not  named  in  the  deed.  It  is  true  Bond 
testifies  that  he  and  Edwards  had  informally  declined  to  act 
in  the  early  part  of  June ;  but  he  states  no  precise  time,  nor 
does  he  say  they  ever  communicated  the  fact  to  the  holders 
of  the  securities,  to  Harmon,  or  to  any  other  person.    Whether 
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it  was  an  expressed  declination  Bond  does  not  say.    He  gives 
no  particulars  or  circumstances  to  enable  us  to  determine 
whether  it  was  to  operate  at  that  or  some  future  time, — 
whether  it  was  absolute  or  merely  contingent.     Bond  and 
Edwards,  it  seems,  knew  that  their  declension  was  necessary, 
and  that  it  should  be  clear,  distinct  and  unequivocal  before 
Harmon  could  exercise  any  of  the  powers  conferred  by  the 
trust  deed.     They  manifested  such  knowledge  by  executing  the 
paper  declining  to  act,  and  by  antedating  it,  so  as  to  appar- 
ently cover  the  time  necessary  to  the  thirty  days'  notice  of 
the  sale  by  Harmon.     They  thus  resorted  to  a  trick  to  give 
the  transaction  the  appearance  of  conformity  to  the  require- 
ments of  the  deed,  and  it  was  an  attempted  fraud  on  the 
rights  of  Fisher, — an  attempt  to  deprive  him  of  his  large  and 
valuable  property,  of  largely  more  value  than  the  debt,  in  a 
mode  not  authorized  by  the  trust  deed,  and  contrary  to  its 
provisions.     Such  an  act  can  never  be  sanctioned  by  the  law. 
Again,  we  have  been  unable  to  find  any  evidence  that  Har- 
mon was  called  on  to  act  as  trustee  until  more  than  twenty 
days  after  he  gave  the  notice.     He  had  no  authority  to  act 
until  required  by  the  holder  of  the  indebtedness.     It  is  pro- 
vided in  the  deed  of  trust  that  the  trustee  having  the  power 
may  act  when  there  is  a  default,  and  such  a  request  is  made. 
Until  such  a  request,  Harmon,  if  otherwise  competent,  had 
no  power  to  advertise  when  he  did.     He  was  not  invested 
with  that  power  more  than  eleven  days  before  he  sold  the 
property,  because  before  that  time  he  was  not  invested  with 
the  powers  of  a  trustee,  nor  was  he  required  to  advertise  and 
sell  the  property.     And  this  request  to  act  was  also  a  mere 
trick  in  fraud  of  Fisher's  rights.     He  had  the  unquestioned 
right  to  insist  that  the  property,  when  sold,  should  be  by  a 
person  upon  whom  he  had  conferred  the  power,  and  not  until 
a  request  was  made  by  the  holder  of  the  indebtedness,  and 
not  until  thirty  days'  notice  of  the  sale  given  after  the  request 
was  made. 
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Appellants  rely  on  the  refusal  of  Edwards  and  Bond  to 
act,  as  conferring  power  on  Harmon,  and  not  on  their  absence 
from  the  State.  It  is  true  Bond  testifies  that  neither  of  them 
was  in  the  State  during  the  months  of  June,  July  and  August 
of  1880 ;  but  there  is  no  evidence  that  they  were  permanently 
absent,  nor  had  they  refused  to  act  until  eleven  days  before 
the  sale.  A  fair  and  reasonable  construction  of  the  language 
would  require  a  permanent  absence,  and  not  a  mere  casual 
or  temporary  absence.  Would  any  one  imagine  that  a  mere 
absence  for  a  day,  under  such  language,  would  vest  the  title 
in  and  authorize  the  successor  to  execute  the  powers  of  the 
trust  ?  Such  was  manifestly  not  the  purpose  of  the  parties 
to  this  trust  deed.  Appellants  gave  it  a  different  construc- 
tion when  they  procured  the  written  refusal  of  Edwards  and 
Bond  to  act,  and  that  construction  is  fair  and  reasonable, 
and  is  the  true  one. 

Again,  Harmon  stated  in  the  notice  of  the  sale  that  the 
Singer  company  claimed  some  interest  of  record  in  the  land. 
No  such  interest  was  shown  on  the  trial.  Why  was  it  volun- 
teered when  it  presumably  is  untrue  ?  Manifestly  to  deter 
bidders,  and  depreciate  the  price  of  the  property.  Is  this 
not  strong  evidence  that  Harmon  had  some  interest  or  im- 
proper purpose  in  reducing  the  price  ?  Nor  did  he  state  in 
the  notice  the  amount  claimed  to  be  due  on  the  indebtedness, 
as  is  explicitly  required  by  the  statute.  Why  this  effort  to 
depreciate  the  price  of  the  property,  unless  it  was  to  accom- 
plish an  unfair  purpose  ?  As  a  fair  and  honest  trustee  he 
surely  would  not  gratuitously  injure  Fisher  to  obtain  the 
land  for  the  trust  company  for  less  than  half  its  value.  It 
was  his  duty  to  use  all  reasonable  efforts  to  procure  the  best 
price  he  could  for  the  land.  Instead  of  doing  so,  he  seems 
by  fraud  to  have  endeavored  to  obtain  the  smallest. 

The  judgment  in  the  forcible  detainer  suit  was  pleaded, 
and  seems  to  be  relied  upon  as  a  bar  to  this  proceeding.  It 
seems  to  be  urged  with  earnestness  a3  forming  a  defence. 
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As  a  general  rule  a  judgment  or  decree  can  only  be  so  pleaded 
when  the  same  question  involved  has  been  adjudicated  and 
determined  by  a  court  of  competent  jurisdiction  to  try  and 
determine  the  question.  In  that  case  the  question  of  the 
right  of  possession  was  alone  involved,  and  not  the  title. 
The  statute  has  provided  that  a  person  who  purchases  at  a 
sale  under  a  power  of  sale  in  a  mortgage  or  deed  of  trust, 
may  recover  possession  in  that  form  of  action.  The  only 
issue  to  be  tried  by  the  justice  of  the  peace  was,  whether 
Bond  was  the  purchaser  at  the  trustee's  sale  under  a  power 
contained  in  the  trust  deed.  If  it  were  found  he  was,  and 
that  Fisher  was  in  possession,  the  justice  was  bound,  under 
the  statute,  to  render  a  judgment  that  Bond  recover  posses- 
sion. This  is  the  requirement  of  the  statute.  The  justice 
had  no  jurisdiction  to  hear  and  determine  whether  the  power 
had  been  legally  exercised  and  the  sale  properly  made,  and 
lad  he  attempted  to  decide  that  question  he  would  have 
exceeded  his  power,  and  his  rinding  in  that  regard  would 
have  bound  no  one.  That  judgment  is  not  a  bar,  because 
the  questions  here  presented  were  not,  nor  could  they  be, 
legally  presented  in  the  justice's  court  for  determination. 

It  follows,  from  these  considerations,  that  the  court  below 
did  not  err  in  setting  aside  the  sale  because  it  was  made 
without  power  in  the  trustee.  And  this  conclusion  renders 
it  unnecessary  to  consider  any  of  the  other  questions  urged 
by  counsel,  except  the  assignment  of  error  on  the  decree 
against  the  trust  company  for  rents  and  profits. 

It  is  urged  that  the  company  is  not  liable  because  it  has 
received  no  rents  or  profits,  and  that  it  has  not,  but  Harmon 
hns,  occupied  the  farm.  Bond  swears  he  purchased  through 
Russell,  for  the  trust  company.  If  so,  in  equity  the  title  he 
acquired,  whatever  it  was,  belonged  to  the  company.  He 
brought  forcible  detainer,  and  recovered  possession  for  the 
company.  He  was  an  officer  and  active  manager  of  the 
company,  and  if  he,  as  the  managing  officer  of  the  com- 
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pany,  placed  Harmon  in  possession,  it  was  the  act  of  the 
company. 

It  is  claimed  that  Harmon  went  into  possession  under 
an  agreement  to  purchase  from  the  company,  and  it  is  not, 
therefore,  liable  to  account  for  rents.  There  is  no  evidence 
of  the  character  of  the  contract, — whether  it  was  legal  and 
binding,  absolute  or  conditional.  Nor  is  it  shown  that  the 
contract  remained  in  force,  or  that  it  was  soon  thereafter 
canceled.  Nor  does  it  appear  that  Harmon  has  ever  paid  a 
dollar  on  the  agreement,  or  can  enforce  the  contract.  The 
mere  statement  that  he  entered  under  an  agreement  to  pur- 
chase, is  too  indefinite  to  release  the  company  from  liability. 
The  company  had  the  property  bid  in  for  its  use.  It  placed 
Harmon  in  possession,  and  to  escape  liability  to  account  it 
must  show  that  Harmon  was  not  liable  to  it  for  use  and 
occupation.  What  has  become  of  the  agreement  does  not 
appear.  For  anything  appearing  in  evidence  the  company 
may  hold  Harmon's  obligation  to  pay  every  dollar  of  rent 
that  was  found  against  it.  We  are  therefore  of  opinion  that 
on  the  proofs  in  the  case  the  company  is  liable  to  account. 
The  company  holding  the  title  was  bound  to  account  for  fair 
and  reasonable  rents  received,  or  that  could  have  been  re- 
ceived by  the  exercise  of  reasonable  diligence.  It  is  not  pre- 
tended that  Harmon  paid  for  the  land,  or  holds  a  deed  from 
Bond,  or  even  has  an  obligation  for  its  conveyance ;  and  in 
the  absence  of  all  proof  we  must  presume  that  none  of  these 
requirements  to  render  a  sale  valid  exist. 

Again,  it  does  not  appear  the  company  was  free  from  the 
fraud  that  was  practiced  on  Fisher  in  the  effort  to  wrongfully 
deprive  him  of  this  property  at  a  heavy  sacrifice,  and  if  guilty 
of  or  it  participated  in  the  fraud,  it  can  not  be  heard  to  com- 
plain that  it  is  held  liable  for  the  consequences  of  that  fraud. 
All  the  steps  taken  to  consummate  the  sale  were  inaugurated 
by  the  officers  of  the  company. 
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It  is  also  claimed  that  there  should  have  been  a  credit  of 
$400  allowed  for  improvements  made  by  Harmon  in  clearing 
brush  and  timber  land,  preparing  it  for  cultivation.  Harmon 
had  no  right  to  make  improvements  without  the  consent  of 
Fisher,  and  the  credit  can  not  be  allowed.  Moore  v.  Cobb, 
1  Johns.  Ch.  387,  is  a  case  in  point;  and  the  same  rule  has 
been  established  by  numerous  decisions  of  this  court.  It  is 
true  there  are  exceptions  to  the  general  rule,  but  only  in  rare 
cases  and  under  extraordinary  circumstances ;  but  the  facts 
in  this  case  forbid  it  being  made  an  exception.  There  is 
evidence  that  the  removal  of  this  timber  was  an  injury  to  the 
farm,  and  if  so  it  was  waste,  and  it  is  believed  that  no  case 
exists  where  compensation  was  allowed  an  occupant  for  com- 
mitting waste. 

The  entire  record  considered  we  perceive  no  error  requiring 
a  reversal  of  the  decree,  and  it  is  affirmed. 

Decree  affirmed. 


The  Town  of  Abington 
v. 

Thomas  B.  Cabeen. 

Filed  at  Ottawa  March  28,  1883. 

Statute — whether  the  provisions  of  an  act  are  expressed  in  the  title 
— of  the  "Act  to  incorporate  the  Dixon  and  Quincy  Railroad  Company" — 
authorizing  townships  to  give  aid  to  the  company,  etc.  The  fourth  section 
of  the  act  approved  March  4,  1869,  entitled  "An  act  to  incorporate  the  Dixon 
and  Quincy  Eailroad  Company,"  assumes  to  confer  on  townships  power  to 
subscribe  to  the  capital  stock  of  or  to  make  donations  to  said  company,  and 
provides  for  elections  to  decide  as  to  such  subcriptions  or  donations,  for 
taxation  for  the  payment  of  the  same  if  voted,  and  for  the  issue  of  bonds  to 
represent  the  same,  etc.  It  is  held  that  section  does  not  cover  and  embrace 
a  subject  not  expressed  in  the  title  of  the  act,  within  the  meaning  of  the  pro- 
vision in  the  constitution  of  1848,  declaring  that  "no  private  or  local  law 
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which  may  be  passed  by  the  General  Assembly  shall  include  more  than  one 
subject,  and  that  shall  be  embraced  in  the  title,"  and  is  therefore  not  uncon- 
stitutional. The  provisions  in  such  section  are  so  far  germane  to  the  subject 
expressed  in  the  title  as  to  be  fairly  embraced  therein. 

Appeal  from  the  Circuit  Court  of  Mercer  county ;  the  Hon. 
John  J.  Glenn,  Judge,  presiding. 

Messrs.  Miller,  Lewis  &  Bergen,  for  the  appellant : 

The  section  in  the  act  of  March  4,  1869,  entitled  "An  act 
to  incorporate  the  Dixon  and  Quincy  Eailroad  Company," 
which  confers  power  upon  municipal  corporations  to  sub- 
scribe to  the  capital  stock  in  such  company,  and  to  issue  cor- 
porate bonds  therefor,  is  in  violation  of  section  23,  article  3, 
of  the  constitution  of  1848,  which  provides,  "no  private  or 
local  law  which  may  be  passed  by  the  General  Assembly 
shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title."  Such  section  violates  this  clause  of 
the  constitution  by  special  legislation  in  increasing  the  powers 
of  municipalities  to  incur  indebtedness,  in  a  private  act  relat- 
ing to  a  distinct  subject, — the  incorporation  of  a  railroad 
company, — thus  embracing  two  separate  subjects,  only  one 
of  which  is  expressed  in  the  title.  Giddings  v.  San  Antonio, 
47  Texas,  553;  Cooley's  Const.  Lim.  144;  City  of  San  Anto- 
nio v.  Gould,  34  Texas,  49 ;  Cannon  v.  Hemphill,  7  id.  208 ; 
Mayor  v.  State  of  Georgia,  4  Ga.  38. 

An  act  to  incorporate  a  railroad  company  means  an  act 
which  confers  the  ordinary  and  appropriate  powers,  rights 
and  privileges  incident  and  adequate  to  such  a  franchise. 
Thomas  v.  Dakin,  22  Wend.  70. 

The  description  of  the  act  can  not  fairly  be  construed  as 
including  the  conferring  of  new  powers  upon  existing  muni- 
cipal corporations,  and  prescribing  a  mode  for  exercising 
such  new  powers.  No  one,  from  reading  the  title,  would 
suppose  that  this  object  was  embraced  in  it. 
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Mr.  B.  C.  Taliaferro,  also  for  the  appellant : 
That  this  section  4  of  the  charter  violates  the  constitutional 
prohibition,  see  Welch  et  al.  v.  Post,  99  111.  471 ;  Middleport 
v.  Mtna  Life  Ins.  Co.  82  id.  562;   Village  of  Lockport  v.  Gay- 
lord,  61  id.  276 ;   Giddings  v.  San  Antonio,  47  Texas,  548. 

The  township  of  Abington,  being  a  municipal  corporation, 
had  no  power  outside  of  this  act  to  make  the  subscription. 
1  Potter  on  Corporations,  sees.  368-373 ;  Angell  &  Ames  on 
Corporations,  sec.  Ill ;  Miller  v.  Goodwin,  70  111.  659. 

Mr.  Louis  D.  Holmes,  for  the  appellee : 

We  aver  and  maintain  that  the  act  in  question  is  constitu- 
tional ;  that  the  title  expressed  the  object  for  which  the  law 
was  passed,  and  that  the  whole  law  embraces  only  one  sub- 
ject. This  court  has  passed  upon  the  question.  Board  of 
Supervisors  v.  People,  25  111.  181.  See,  also,  O'Leary  v.  Cook 
County,  21  111.  534.  We  also  cite,  as  upholding  these  views, 
Sedgwick  on  Construction  of  Constitution,  517,  526,  521  note, 
522  note ;  Firemen's  Association  v.  Lounsbury,  21  111.  511 ; 
Burke  v.  Monroe  County,  77  id.  610 ;  People  v.  Brislin,  80  id. 
423 ;  Neifing  v.  Pontiac,  56  id.  172 ;  People  v.  Loewenthal,  93 
id.  205;  Phillips  v.  Albany,  28  Wis.  360;  Phillips  v.  Coving- 
ton Bridge  Co.  2  Mete.  219;  Louisville  Co,  v.  Ballard,  2  id. 
167. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  case  is  before  us  on  an  agreed  statement  of  facts, 
from  which  it  appears  that  on  December  31,  1869,  the  town- 
ship of  Abington  issued,  in  due  form,  one  hundred  bonds,  of 
$100  each,  payable  twenty  years  after  date,  bearing  interest 
at  the  rate  of  ten  per  centum  per  annum,  payable  annually, 
the  interest  installments  being  represented  by  coupons  or 
notes,  of  $10  each,  attached  to  the  several  bonds  for  the 
respective  years   intervening   between   issue   and  maturity. 
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These  bonds  were  issued  pursuant  to  a  vote  at  an  election 
held  May  20,  1869,  "upon  due  notice,  under  and  in  pursu- 
ance of  section  4"  of  the  act  of  the  legislature  of  Illinois, 
approved  March  4,  1869,  entitled  "An  act  to  incorporate  the 
Dixon  and  Quincy  Kailroad  Company, "  to  determine  whether 
the  township  should  subscribe  $10,000  to  the  capital  stock 
of  said  railroad  company,  the  majority  of  the  votes  cast 
at  such  election  being  in  favor  of  such  subscription.  The 
coupons  sued  on  were  issued  solely  for  interest  on  such 
bonds,  and  the  plaintiff  below  was  conceded  to  be  a  bona  fide 
holder  thereof.  The  bonds  were  duly  registered  in  the  State 
Auditor's  office,  and  interest  was  regularly  paid  thereon  from 
taxes  collected  on  the  order  and  assessment  of  the  Auditor, 
up  to  the  year  1880.  On  the  trial  of  the  cause  in  the  Mercer 
circuit  court  there  was  entered  a  judgment  for  the  plaintiff, 
from  which  thetownship  prosecutes  this  appeal  to  this  court. 
It  is  contended  on  behalf  of  appellant  that  said  act  of 
incorporation  of  said  railroad  company  embraced  more  than 
one  subject,  and  that  the  fourth  section  thereof,  by  which  it 
was  attempted  to  confer  on  townships  power  to  subscribe  to 
the  capital  stock  of  or  make  donations  to  said  railroad,  and 
in  which  are  found  provisions  for  elections  to  decide  as  to 
such  subscriptions  or  donations,  for  taxation  to  provide  for 
payment  of  the  same  if  voted,  for  the  issue  of  bonds  to  rep- 
resent the  same,  etc.,  covers  a  subject  not  expressed  in  the 
title  of  the  act,  and  that  for  this  reason  said  section  is  inop- 
erative, as  in  contravention  with  section  23,  article  3,  of  our 
constitution  of  1848,  which  provides  that  "no  private  or  local 
law  which  may  be  passed  by  the  General  Assembly  shall 
include  more  than  one  subject,  and  that  shall  be  embraced 
in  the  title."  The  sole  question  presented  for  our  determina- 
tion is,  whether  the  provisions  of  section  4  of  the  act  named 
are  so  far  germane  to  the  subject  expressed  in  the  title 
thereof  as  to  be  fairly  "embraced"  therein,  or  whether  that 
section  imports  into  the  act  a  distinct  subject  matter  not 
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represented  by  the  title, — for  the  act  being  a  private  law, 
if  said  fourth  section  embodies  a  subject  distinct  from  that 
covered  by  the  title  of  the  act,  such  section  must  be  rejected, 
under  the  inhibition  of  the  constitution  quoted,  and  the  bonds 
and  coupons  issued  thereunder  must  be  adjudged  invalid. 

The  question  before  us  is  not  a  novel  one.  In  many  cases 
heretofore  determined  by  this  court  this  provision  of  the 
constitution  of  1848  has  been  invoked  as  against  the  validity 
of  legislative  enactments  presented  for  consideration.  In 
Belleville  R.  R.  Co.  v.  Gregory,  15  111.  20,  (decided  in  1853,) 
it  was  held  that  a  law  authorizing  the  construction  of  a  rail- 
road, with  a  branch  or  extension,  the  purchase  of  land  and 
the  working  of  coal  beds  therein,  and  the  purchase  or  lease 
of  a  ferry  franchise,  did  not  necessarily  cover  more  than  one 
subject,  within  the  meaning  of  the  constitution  of  1848,  and 
that  such  subject  was  sufficiently  embraced  in  the  title  of  the 
bill,  which  was,  "An  act  to  incorporate  the  Belleville  and 
Illinoistown  Eailroad  Company." 

In  Firemen's  Benevolent  Association  v.  Lounsbury,  21  111. 
511,  it  was  held  the  sixth  section  of  "An  act  to  incorporate 
the  Firemen's  Benevolent  Association,  and  for  other  pur- 
poses," approved  June  21,  1852,  by  which  section  it  was 
provided  that  there  should  be  paid  to  the  treasurer  of  said 
association  two  per  cent  of  all  premiums  received  in  this 
State  by  any  agent  of  any  foreign  fire  insurance  company  on 
fire  insurance  in  Chicago,  was  not  obnoxious  to  the  provision 
of  the  constitution  of  1848,  under  consideration. 

In  Board  of  Supervisors  v.  People,  25  111.  181,  the  precise 
point  before  us  came  in  judgment,  and  was  directly  passed 
upon.  In  that  case  the  question  arose  upon  the  act  incorpo- 
rating the  Bock  Island  and  Alton  Eailroad  Company.  That 
act  was  approved  February  14,  1855,  and  was  entitled  "An 
act  to  incorporate  the  Bock  Island  and  Alton  Bailroad  Com- 
pany." (Private  Laws,  1855,  p.  305.)  By  section  16  of  the 
act  authority  was  given  each  of  the  counties  through  which 
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the  road  should  run,  to  subscribe  for  stock,  borrow  money 
to  pay  therefor  on  bonds,  etc.,  to  call  elections  through  the 
proper  officers  to  vote  upon  the  question  of  such  subscription, 
etc.  It  was  contended  that  said  section  introduced  a  dis- 
tinct matter  into  the  bill  which  was  not  embraced  in  its  title, 
and  that  it  was  therefore  unconstitutional.  Upon  this  point 
the  court  spoke  as  follows,  viz :  "We  think  the  title  of  this 
act  sufficient  to  embrace  the  whole  of  the  law,  and  that  it  is 
a  compliance  with  the  constitutional  requirement.  All  of  the 
provisions  of  the  act  are  appropriately  designed  to  carry  out 
the  object  of  this  corporation.  If  it  was  proper  to  authorize 
subscriptions  to  the  stock,  it  was  certainly  proper  to  enable 
individuals  or  counties  to  subscribe,  and  specify  the  terms  and 
conditions  on  which  they  might  subscribe,  and  the  mode  of 
making  the  subscription." 

In  O'Leary  v.  County  of  Cook,  28  111.  534,  it  was  held  that 
section  2  of  "An  act  to  amend  an  act  entitled  'an  act  to 
incorporate  the  Northwestern  University,'  approved  February 
14,  1855,"  by  which  section  the  sale  of  ardent  spirits  within 
four  miles  of  the  college  was  prohibited,  and  which  provided 
a  penalty  for  violation,  and  for  the  recovery  thereof,  was  not 
unconstitutional,  though  no  such  subject  or  object  was  named 
in  the  title  of  the  bill.  The  rule  enforced  by  the  court  was 
stated  in  these  words,  viz  :  "The  object  of  the  charter  was  to 
create  an  institution  for  the  education  of  young  men,  and  it 
was  competent  for  the  legislature  to  embrace  within  it  every- 
thing which  was  designed  to  facilitate  that  object.  Every 
provision  which  was  intended  to  promote  the  well-being  of  the 
institution  or  its  students,  was  within  the  proper  subject  mat- 
ter of  that  law.  We  can  not  doubt  that  such  was  the  single 
design  of  this  law.  This  provision  *  *  *  was  designed 
for  the  benefit  and  well-being  of  the  institution,  and  this  is 
the  touchstone  of  the  constitutionality  of  the  enactment." 

It  is  true  that  in  the  case  last  cited  a  dissenting  opinion 
was  filed  by  Mr.  Justice  Breese,  yet  in  such  dissent  he  fully 
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recognized  the  general  doctrine  above  announced,  and  so 
clearly  stated  it  that  his  words  are  worthy  of  repetition.  He 
says :  "As  was  said  by  Sanford,  J.,  in  the  case  of  Connor  v. 
The  City  of  New  York,  2  Sandf.  S.  C.  E.  361,  in  which  State 
there  is  a  similar  constitutional  provision,  that  the  provision 
was  aimed  at  'log-rolling,'  a  well  known  process  by  which 
bills  to  promote  individual  interests,  and  even  neighborhood 
projects,  often  at  the  expense  of  the  people  of  a  county  at 
large,  were  combined  together,  in  order  to  aggregate  a  suffi- 
cient number  of  votes  to  carry  them  all  through  the  legisla- 
ture. The  learned  judge  might  have  added,  'and  in  one  bill.' 
If  to'  this  provision  a  rigorous  and  technical  construction  is 
given,  much  of  our  legislation  would  be  wiped  out,  as  there 
is  scarcely  a  railroad  charter  or  other  act  of  incorporation 
that  does  not  embrace  subjects  other  than  that  distinctly 
announced  in  their  titles.  The  charter  of  the  Belleville  and 
Illinoistown  Kailroad  Company  was  thought  to  be  obnoxious 
to  this  objection,  as  it  authorized  the  purchase  of  large  tracts 
of  land;  but  this  court  was  of  opinion  such  a  subject  was 
germane  to  the  principal  object  of  the  bill,  and  instanced  the 
charter  of  the  Illinois  Central  Eailroad  Company,  in  which 
provision  is  made  for  the  accepting  of  a  large  grant  of  land. 
(Belleville  R.  R.  Co.  v.  Gregory,  15  111.  20.)  The  provision 
itself  has  rather  a  shadowy  than  real  importance.  The 
greatest  benefit  derivable  from  it  is,  the  people  will  not  be  so 
apt  to  be  deceived  as  they  were  when  so  many  subjects  in 
which  they  had  an  interest  were  aggregated  in  one  bill,  with 
a  title  affording  no  clue  to  the  contents  of  the  bill.  In  very 
many  private  bills  it  would  be  nearly  impossible  to  express 
all  the  subjects  of  it  without  making  the  title  as  voluminous 
as  the  bill  itself.  But  few  of  our  private  acts  could  stand 
the  test  of  a  rigid  scrutiny." 

The  rule  of  construction  established  in  these  cases  is  recog- 
nized in  many  later  decisions  of  this  court.  See  Neifing  \. 
Pontiac,  56  111.  172;   Prescottv.  Chicago,  60  id.  121;  People 
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v.  Brislin,  80  id.  423 ;  Johnson  v.  People,  83  id.  431 ;  People 
v.  Lcewenthal,  93  id.  191. 

This  construction  having  been  announced  shortly  after  the 
adoption  of  the  constitution  of  1848,  and  having  been  uni- 
formly followed,  and  often  applied  before  the  passage  of  the 
act  under  consideration,  we  must  conclude  that  in  the  adop- 
tion of  the  title  of  that  act  the  legislature  proceeded  upon  the 
faith  of  the  repeated  adjudications  of  this  court,  and  that 
they  could  not  have  been  deceived  into  the  passage  of  an  act 
that  would  not  have  received  their  sanction  with  a  more 
specific  title.  The  title  adopted  being  sufficient  to  apprise 
the  legislators  fairly  of  the  general  subject  matter  of  the  act, 
all  provisions  therein  fairly  related  to  that  general  subject, 
and  designed  to  conduce  to  the  building  of  the  road  named, 
must,  in  the  light  of  previous  decisions  of  this  court,  be  held 
to  be  fairly  embraced  in  the  title  adopted. 

Appellant  cites  the  language  of  this  court  in  the  cases  of 
Middleport  v.  Mtna  Life  Ins.  Co.  82  111.  562,  and  Welch  v. 
Post,  99  id.  471.  Much  stress  is  laid  upon  the  language  of 
the  opinion  in  the  case  last  cited,  in  which,  when  consider- 
ing a  question  thought  to  be  somewhat  like  the  question  here 
presented,  the  court  say:  "On  the  authority  of  Middleport 
v.  Mtna  Life  Ins.  Co.  we  are  inclined  to  hold  the  point  is 
well  taken,  and  if  so,  it  would  be  conclusive  of  the  whole 
case."  It  is,  however,  at  once  added:  "Without  passing 
upon  this  question  definitely,  there  is  another  view  of  the 
case  that  is  equally  conclusive,  upon  which  the  decision  may 
be  placed. "  An  examination  of  the  full  report  of  both  these 
cases  shows  that  the  decision  in  each  of  the  cases  was  placed 
upon  other  grounds,  and  in  neither  case  was  the  precise 
question  considered  here  presented  to  the  court, — the  rela- 
tion between  the  title  of  the  statutes  considered  in  those 
cases  and  the  clauses  of  those  statutes  called  in  question 
not  being  precisely  analogous  to  the  relation  of  the  title  of 
the   statute  now  under  consideration  and  the  clauses  here 
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assailed.  It  is  very  clear  that  in  what  was  said  in  those  two 
cases  there  was  no  intention  on  the  part  of  this  court  to  over- 
rule the  doctrine  established  so  thoroughly  by  the  cases  above 
referred  to. 

Counsel  for  appellant  cite  Giddings  v.  San  Antonio,  47 
Texas,  548,  and  San  Antonio  v.  Gould,  34  id.  49.  These 
decisions  directly  sustain  the  contention  of  counsel,  but  in 
doing  so  squarely  overrule  the  earlier  decision  of  the  same 
court.  (San  Antonio  v.  Lane,  32  Texas,  405.)  We  are  sat- 
isfied that  the  earlier  decision  is  more  in  harmony  than  the 
later  ones  with  the  current  of  authority,  and  is  supported  by 
the  better  reason. 

In  Phillips  v.  Covington  Bridge  Co.  2  Mete.  (Ky.)  219,  the 
second  section  of  "An  act  to  amend  the  charter  of  the  Cov- 
ington and  Cincinnati  Bridge  Company, "  authorized  the  city 
of  Covington  to  subscribe  to  the  stock  of  the  company,  to 
levy  a  tax  to  pay  the  subscription  and  interest,  to  sell  bonds, 
etc.  It  was  contended  that  this  section  was  inhibited  by 
section  37,  article  2,  of  the  constitution  of  Kentucky,  which 
provided  as  follows :  "No  law  enacted  by  the  General  Assem- 
bly shall  relate  to  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title."  In  passing  on  this  point  the  court 
used  this  strong  language :  "The  only  provision  in  this  sec- 
tion of  the  act  that  is  involved  in  the  question  we  are  examin- 
ing is  that  which  relates  to  the  power  conferred  on  the  bridge 
company  to  sell,  and  on  the  city  to  subscribe  and  pay  for, 
$100,000  of  the  capital  stock  of  the  company.  It  is  not 
denied  that  this  provision,  so  far  as  it  relates  to  the  bridge 
company,  is  consistent  with  the  title  of  the  act ;  but  it  is 
contended  that  so  far  as  it  relates  to  the  city  of  Covington 
it  is  entirely  foreign  to  the  subject  therein  indicated.  The 
power  to  sell  stock  to  the  city  of  Covington,  necessarily 
requires  that  a  power  should  be  conferred  on  the  latter  to 
subscribe  and  pay  for  it,  for  without  such  a  power  the  power 
to  sell  would  be  nugatory.     The  subject  is  the  same  although 
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it  relates  to  a  transaction  to  which  two  corporations  are  par- 
ties, one  of  whom  only  is  named  in  the  title  of  the  act.  If 
by  the  act  a  power  had  been  conferred  on  the  city  of  Coving- 
ton to  subscribe  for  the  stock  of  any  other  corporation  but 
the  one  named  in  the  title  of  the  act,  then  the  provision 
would  fall  within  the  constitutional  prohibition,  and  be  clearly 
null  and  void;  but  as  it  is  restricted  in  its  operation  to 
matters  pertaining  to  the  bridge  company,  and  the  provi- 
sions of  the  act,  so  far  as  they  relate  to  the  city  of  Covington, 
are  apposite  to  the  purpose  which  was  intended  to  be  effected 
by  its  passage,  and  are  sufficiently  indicated  in  its  title,  it  is 
not  liable  to  this  constitutional  objection.  It  was  certainly 
not  necessary  for  the  legislature  to  pass  two  separate  acts  to 
effect  the  object  it  had  in  view, — one  to  enable  the  company 
to  sell  the  stock  to  the  city,  and  another  to  enable  the  city 
to  subscribe  and  pay  for  it.  The  constitutional  provision 
relied  on  must  receive  a  rational  construction,  and  not  one 
that  would  lead  to  such  an  unnecessary  and  absurd  result." 

The  teachings  of  these  cases  are  not  incompatible  with  our 
own  decisions. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 


County  of  McLean 

v. 

City  of  Bloomington. 

Filed  at  Springfield  March  29,  1883. 

1.  Special  assessments — exemption — liability  of  property  of  counties, 
cities,  etc.  Exemption  from  taxation  does  not  exempt  from  special  assess- 
ments. The  constitution  makes  a  distinction  between  taxation  and  such 
assessments.  While  it  provides  that  the  General  Assembly  may  exempt  the 
property  of  the  State,  counties  and  other  municipalities  from  the  former,  it 
makes  no  such  provision  as  to  the  latter,  but  on  the  contrary  authorizes  the 

14—106  IT.L. 
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legislature  to  vest  the  corporate  authorities  of  cities,  towns  and  villages  with 
power  to  make  local  improvements  by  special  assessments,  without  any 
restriction  as  to  the  property  to  be  assessed. 

2.  The  exemption,  not  the  inclusion  of  the  property  liable  to  special 
assessments,  must  specifically  appear.  The  general  language  of  the  statute 
authorizing  cities,  etc.,  to  make  improvements  by  special  assessments,  in- 
cludes the  property  of  counties,  cities,  etc.,  as  well  as  private  property. 

3.  While  the  State  may  not  authorize  corporate  authorities  to  levy  special 
assessments  upon  the  property  of  the  United  States,  as  it  would  be  an  inva- 
sion of  the  rights  of  a  distinct  sovereignty,  no  such  reason  exists  as  between 
the  several  agencies  of  the  State  government,  which  are  subject  to  its  con- 
trol and  direction.  It  may  authorize  a  burthen  to  be  imposed  on  one  of  its 
agencies  to  the  extent  it  is  benefited  by  another  agency,  for  the  benefit  of 
the  entire  public. 

4.  Same — how  payment  enforced  against  property  of  county.  Keal 
estate  of  a  county  can  not  be  sold  for  a  special  assessment  levied  by  a  city 
for  a  public  improvement,  and  the  title  passed  to  private  parties  or  to  the  city. 
In  such  case  the  amount  should  be  paid  out  of  the  county  treasury,  and 
should  this  not  be  done,  mandamus  would  lie  to  compel  it;  but  before  this 
step  can  be  taken  a  judgment  at  law  must  be  obtained  for  the  amount. 

5.  Same—; former  decision.  In  Craw  v.  Village  of  Tolono,  96  111.  255, 
holding  that  no  personal  liability  could  be  enforced  against  the  owner  of 
land  on  account  of  a  special  assessment,  but  that  it  must  be  collected  from 
the  property  itself,  it  was  not  intended  to  overrule  the  case  of  Taylor  v. 
People  ex  rel.  66  111.  322,  and  hold  that  public  property  could  be  sold  in  such 
cases;  nor  was  it  intended  to  overrule  HigginsY.  City  of  Chicago,  18  111. 
276,  and  Scammon  v.  City  of  Chicago,  42  111.  192,  and  hold  that  public  prop- 
erty was  not  liable  to  special  assessments,  but  it  was  intended  only  to  lay 
down  a  rule  in  regard  to  the  special  assessment  of  property  of  private  owners. 

Appeal  from  the  County  Court  of  McLean  county;  the 
Hon.  Keuben  M.  Benjamin,  Judge,  presiding. 

Mr.  Bobert  D.  Porter,  State's  Attorney,  for  the  appellant : 
A  special  assessment  is  substantially  a  tax.  The  right  to 
make  it  rests  on  the  same  principle,  and  the  mode  of  collec- 
tion is  essentially  the  same.  Fagan  v.  Chicago,  84  111.  227 ; 
Craw  v.  Village  of  Tolono,  96  id.  255  ;  White  v.  People,  94  id. 
604;  Harvard  College  v.  Boston,  104  Mass.  470;  Allen  v. 
Drew,  44  Yt.  175  ;  2  Dillon  on  Mun.  Corp.  sec.  596  ;  Cooley's 
Const.  Lim.  618,  side  page  496;  Cooley  on  Taxation,  416; 
Art  9,  chap.  24,  "Cities,"  sees.  150,  153-156. 
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Public  squares  and  public  buildings,  with  ground  on  which 
they  stand,  not  exceeding  ten  acres,  are,  by  express  law, 
exempt  from  taxation.  Clauses  6  and  9  of  sec.  2,  Revenue 
law,  chap.  120,  Eev.  Stat.  1874,  p.  857. 

Federal  property  is  exempt  from  special  assessment,  on  the 
same  principle  that  it  is  exempt  from  taxation.  People  v. 
United  States,  93  111.  30 ;  Fagan  v.  Chicago,  84  id.  227. 

Both  Federal  and  county  property  is  exempt  from  taxa- 
tion by  the  same  general  law.  (Clauses  4,  6,  9,  sec.  2,  Reve- 
nue  law.)  But  by  necessary  implication,  public  buildings 
which  are  governmental  agencies  are  exempt  from  special 
assessment  and  taxation.  The  exemption  is  implied  in  every 
constitution,  though  not  expressed  in  words  in  the  instru- 
ment. People  v.  McCreery,  34  Cal.  432 ;  People  v.  Austin, 
47  id.  353;  Fagan  v.  Chicago,  84  111.  227;  People  v.  United 
States,  93  id.  30 ;  Directors  of  Poor  v.  School  Directors,  42 
Pa.  St.  21 ;  Louisville  v.  Commonwealth,  1  Duval,  (Ky.)  295 ; 
People  v.  Doe,  36  Cal.  220 ;  People  v.  Salamon,  51  111.  30 ; 
Cooley  on  Taxation,  59-130  ;  Nashville  v.  Bank  of  Tennessee, 
1  Swan,  269 ;  Piper  v.  Sanger,  4  S.  &  R.  354 ;  Worcester 
County  v.  Worcester  City,  116  Mass.  193;  Hartford  v.  West 
Middle  District,  45  Conn.  462. 

The  only  mode  provided  by  law  for  the  collection  of  specia 
assessments  is  by  sale  of  the  property.  The  sale  of  the  court 
house  would  interfere  with  the  State's  and  county's  instru- 
ment of  governing,  and  is  therefore  impliedly  forbidden  by 
the  constitution.  Gen.  Incorp.  act,  art.  9,  sees.  153-156, 
p.  238;  Worcester  County  v.  Worcester  City,  116  Mass.  193; 
Fagan  v.  Chicago,  84  111.  227;  Taylor  v.  People,  66  id.  322; 
People  v.  United  States,  93  id.  30 ;  Craw  v.  Village  of  Tolono, 
96  id.  255. 

The  only  legal  method  of  selling  county  property  is  by 
action  of  the  county  board.  Sees.  23,  24,  chap.  34,  "Coun- 
ties," Eev.  Stat.  p.  306;  Sec.  16,  chap.  30,  "Conveyances," 
Rev.  Stat.  p.  238. 
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To  make  the  special  assessment  act  apply  to  counties, 
would  make  the  act  conflict  with  section  10  of  article  9  of 
the  constitution  of  1870. 

This  judgment  purporting  to  be  in  personam  can  not  stand. 
The  only  judgment  authorized  is  in  rem,  and  that  is  the  only 
judgment  where  collection  can  be  enforced.  Sec.  148,  art. 
&,  chap.  24,  "Cities,"  Kev.  Stat.  237;  Butler  v.  Nevin,  88  111. 
575  ;  Craw  v.  Village  of  Tolono,  96  id.  255  ;  Worcester  County 
v.  Worcester  City,  116  Mass.  193. 

Mr.  John  T.  Lillard,  for  the  appellee : 

The  judgment  is  not  a  personal  judgment  against  the 
county,  but  against  the  lot  owned  by  the  county.  The  words, 
"recover  of  McLean  county,  owner,  lot  39,  original  town  of 
Bloomington,  $180,"  can  not  be  construed  as  a  judgment 
in  personam.  But  no  sufficient  reason  exists  why  a  special 
assessment  on  lands  should  not  be  made  a  personal  charge 
against  the  owner,  if  he  is  a  resident,  and  has  an  opportunity 
to  be  heard.  Cooley  on  Taxation,  471 ;  Craw  v.  Village  of 
Tolono,  96  111.  255. 

There  is  no  exemption  of  any  property  from  taxation  or 
assessment  except  by  statute, — and  there  is  no  statute  on 
our  books  exempting,  by  general  or  other  law,  county  property 
from  special  assessments.  Therefore,  "by  necessary  impli- 
cation, such  property  is  liable  to  special  assessment."  Cook 
County  v.  Chicago,  103  111.  646. 

Nor  does  our  constitution  provide  that  an  exemption  from 
special  assessments  may  or  can  be  made.  Art.  9,  sec.  3, 
"Exemptions,"  const.  1870. 

The  legislature,  in  pursuance  of  the  constitution,  has,  by 
general  law,  exempted  county  property  from  taxation,  but 
special  assessment  is  not  taxation.  Cook  County  v.  Chicago, 
103  111.  646  ;  Higgins  v.  City  of  Chicago,  18  id.  276  ;  Chicago 
v.  Colby,  20  id.  614;  City  of  Peoria  v.  Kidder,  26  id.  352; 
Wright  v.  City  of  Chicago,  46  id.  44 ;  Nix  v.  Post,  57  id.  121 ; 
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Cooley  on  Taxation,  146 ;  Canal  Trustees  v.  City  of  Chicago, 
12  111.  405. 


Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  rendered  against  the 
court  house  square  of  the  county  of  McLean,  in  favor  of  the 
city  of  Bloomington,  upon  a  special  assessment  for  the  im- 
provement of  adjacent  streets. 

The  objections  urged  may  be  included  under  three  heads : 
First,  the  property  is  exempt  from  special  assessments ;  sec- 
ond, the  statute  under  which  the  city  is  proceeding  does  not 
authorize  any  assessment  against  property  of  the  county; 
third,  the  judgment  can  not  be  enforced  by  sale  of  the  prop- 
erty, and  no  other  mode  of  enforcing  the  payment  of  such 
judgment  can  be  resorted  to. 

It  is  not  claimed  the  first  objection  has  the  direct  sanction 
of  the  statute  in  its  support,  but  the  contention  is,  such 
property  is  expressly  exempt  from  taxation,  and  special  assess- 
ments are  included  within  the  meaning  of  the  word  taxation. 
We  have  been  too  long  and  too  firmly  committed  to  the  doc- 
trine that  exemption  from  taxation  does  not  exempt  from 
special  assessments,  to  now  admit  that  it  is  even  debatable. 
Trustees  et  al.  v.  City  of  Chicago,  12  111.  403  ;  Higgins  v.  City 
of  Chicago,  18  id.  276;  City  of  Chicago  v.  Colby,  20  id.  614; 
City  of  Peoria  v.  Kidder,  26  id.  352 ;  Wright  v.  City  of  Chi- 
cago, 46  id.  44;  Nix  v.  Post,  57  id.  121.  The  distinction 
between  taxation  and  special  assessment  is,  also,  clearly  made 
in  our  present  constitution,  (sees.  1-5,  9,  art.  9,)  and  while 
providing  that  the  General  Assembly  may  exempt  the  prop- 
erty of  the  State,  counties  and  other  municipal  corporations 
from  the  former,  (section  3,  supra,)  makes  no  such  provision 
in  regard  to  the  latter,  but  on  the  contrary,  by  section  9, 
supra,  authorizes  the  General  Assembly  to  "vest  the  corpo- 
rate authorities  of  cities,  towns  and  villages  with  power  to 
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make  local  improvements  by  special  assessments,"  without 
any  restriction  as  to  the  property  to  be  assessed. 

The  second  objection  rests  entirely  upon  the  assumption 
that  to  include  the  property  of  counties  it  should  be  expressly 
named, — that  language,  however  comprehensive,  in  general 
terms  only,  is  not  sufficient.  The  rule  held  by  this  court  is 
directly  the  reverse  of  this  assumption.  The  exemption,  not 
the  inclusion,  must  specifically  appear.  General  language, 
like  that  under  which  the  city  is  proceeding,  includes  the 
property  of  counties,  cities,  etc.,  as  well  as  private  property. 
Higgins  v.  City  of  Chicago,  supra;  Scammon  v.  City  of  Chicago, 
42  111.  192;   Cook  County  v.  City  of  Chicago,  103  id.  64:6. 

There  is  not  the  slightest  analogy  between  Fagan  v.  City 
of  Chicago,  84  111.  227,  and  The  People  v.  United  States  of 
America,  93  id.  30,  cited  by  counsel  for  appellant.  There 
me  question  related  to  the  right  of  one  sovereignty  to  invade 
inciher.  The  relation  between  cities  and  villages  and  coun- 
ties is  totally  unlike  that  between  the  government  of  the 
State  and  the  general  government  of  the  United  States. 
Cities,  villages  and  counties  are  mere  agencies  of  the  State, 
by  and  through  which  to  conveniently  administer  local  gov- 
ernment. In  the  absence  of  express  constitutional  restraint 
the  General  Assembly  might  abolish  them,  one  or  all,  and 
substitute  other  and  entirely  different  agencies  in  their  stead. 
We  have  repeatedly  held,  that  although  the  fee  of  streets  is 
in  the  city,  she  has  no  private  property  in  them,  but  holds 
them  in  trust  for  the  use  of  the  public, — not  the  citizens 
of  the  city  alone,  but  the  entire  public,  of  which  the  legisla- 
ture is  the  representative.  (Chicago  v.  Rumsey,  87  111.  355; 
The  People  ex  rel.  v.  Walsh  et  al.  96  id.  232 ;  City  of  Chicago 
V.  Union  Building  Association,  102  id.  379.)  So  here,  instead 
of  one  sovereignty  invading  another,  as  in  the  cases  referred 
to,  we  have  the  General  Assembly  simply  authorizing  that 
property  held  by  one  of  its  agencies  shall  be  burdened  with  a 
charge  for  the  benefit  of  another  of  its  agencies  to  the  extent 
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it  has  been  benefited  by  that  agency,  in  regard  to  a  matter 
in  which  the  citizens  and  property  owners  within  the  terri- 
torial limits  of  such  last  named  agency  have  no  exclusive 
interest,  but  only  an  interest  in  common  with  the  entire 
public.  The  question  relates  purely  to  the  right  of  the  State 
to  apportion  a  public  burden  upon  public,  in  common  with 
private,  property,  in  proportion  to  the  benefits  conferred  upon 
that  property,  and  in  nowise  involves  any  questions  of  con- 
flicting sovereignties. 

The  remaining  objection,  we  think,  involves  no  serious 
difficulty,  though,  at  first  blush,  it  may  seem  to  do  so.  We 
certainly  do  not  hold  the  court  house  square  may  be  sold 
and  the  title  passed  to  private  parties,  or  to  the  city.  In 
Taylor  v.  The  People  ex  rel.  66  111.  322,  we  held,  explaining 
Scammon  v.  The  City  of  Chicago,  supra,  that  in  such  cases 
the  amount  should  be  paid  out  of  the  treasury.  Should  this 
not  be  done,  mandamus  would  lie  to  compel  it.  (City  of  Olney 
v.  Harvey,  50  111.  453.)  And  it  seems  that  the  judgment  at 
law  must  precede  the  mandamus,  the  latter  being  in  the  nature 
of  process  of  execution  of  the  former.  The  People  ex  rel.  v. 
Board  of  Supervisors,  50  111.  213. 

Finally,  reference  is  made  to  Craw  v.  Village  of  Tolono,  96 
111.  255,  in  which  we  held  no  personal  charge  can  be  enforced 
against  the  owner  on  account  of  a  special  assessment,  but  it 
must  be  collected  from  the  property  itself.  It  was  not  in- 
tended in  that  case  to  overrule  Taylor  v.  The  People  ex  rel. 
supra,  and  to  hold  that  public  property  can  and  must  be  sold 
in  such  cases.  Nor  was  it  intended  to  overrule  Higgins  v. 
City  of  Chicago,  and  Scammon  v.  City  of  Chicago,  supra,  and 
hold  that  public  property  is  not  liable  to  special  assessments, 
but  it  was  simply  intended  to  lay  down  a  rule  in  regard  to 
the  special  assessment  of  property  of  private  owners.  Un- 
doubtedly, the  principle  will  equally  protect  the  public  owner 
from  being  charged  in  this  way  more  than  the  value  of  its 
property, — but  as  that  is  not  claimed  to  have  been  done  here, 
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it  is  not  necessary  to  discuss  the  mode  by  which  to  interpose 
such  defence. 

Some  objection  is  taken  to  the  form  of  the  judgment,  but 
this  we  regard  as  of  no  moment.  No  execution  can  issue 
upon  the  judgment,  nor  can  the  court  house  square  be  sold 
by  virtue  of  it.  If  it  shall  not  be  paid  without  coercion,  that 
coercion  must  be  by  mandamus  against  those  who  properly 
represent  the  county,  and  are  derelict  in  the  performance  of 
their  duty  in  that  regard. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Indianapolis  and  St.  Louis  Eailroad  Company 

v. 

Daniel  Morgenstern,  Admr. 

Filed  at  Springfield  March  29,  1883. 

1.  Appeals — reviewing  questions  of  fact.  In  an  action  on  the  case 
against  a  railway  company  to  recover  compensation  for  the  death  of  an  em- 
ploye of  the  company,  alleged  to  have  been  caused  by  negligence,  in  which 
a  recovery  is  had,  and  the  judgment  is  affirmed  by  the  Appellate  Court,  this 
court  is  precluded  from  considering  whether  the  verdict  is  sustained  by  the 
evidence,  and  from  examining  any  of  the  controverted  questions  of  fact. 

2.  Law  and  fact — as  to  negligence — and  who  are  fellow  servants.  The 
definition  of  negligence  is  a  question  of  law,  but  it  is  a  question  of  fact 
whether  a  particular  case  falls  within  that  definition;  and  the  same  rule  may 
be  applied  to  the  question  of  who  are  fellow  servants  of  the  same  master. 
As  to  whether  negligence  in  fact  is  shown,  and  whether  the  party  killed 
thereby  was  a  fellow  servant,  and  received  the  injury  from  another  servant 
of  the  same  master  in  the  same  line  of  duty,  bringing  them  often  together, 
cooperating  in  the  same  work,  this  court  is  precluded  from  determining. 

3.  Pbactice — demurrer  waived  by  pleading  over.  If  a  defendant,  after 
his  demurrer  to  the  declaration  is  overruled,  pleads  to  the  meri  ts,  he  aban- 
dons his  demurrer  and  admits  the  sufficiency  of  the  declaration,  and  can  not 
assign  for  error  the  decision  on  the  demurrer. 
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Appeal  from  the  Appellate  Court  for  the  Third  District; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Coles  county ;  the  Hon.  J.  W.  Wilkin,  Judge,  presiding. 

Mr.  John  T.  Dye,  and  Mr.  Charles  Bennett,  for  the  appel- 
lant : 

All  who  serve  the  same  master,  work  under  the  same 
control,  derive  authority  and  compensation  from  the  same 
common  source,  and  are  engaged  in  the  same  general  busi- 
ness, though  it  may  be  in  different  grades  or  departments  of 
it,  and  who  are  habitually  brought  together  in  the  perform- 
ance of  their  usual  duties,  so  that  the  safety  of  each  depends 
upon  the  care  with  which  the  other  shall  perform  his  appro- 
priate duty,  and  that  each  is  an  observer  of  the  conduct  of 
the  other,  and  can  give  notice  of  any  neglect  of  duty  to  the 
common  master,  are  fellow  servants,  who  take  the  risk  of 
each  other's  negligence.  Wood  on  Master  and  Servant,  837, 
and  cases  cited;  Thompson  on  Negligence,  969,  note  2,  and 
1026,  sec.  31,  and  notes;  Moak's  Underbill  on  Torts,  (1881,) 
52,  and  cases  cited;  Addison  on  Torts,  sec.  565,  note;  Far- 
well  v.  Railroad  Co.  4  Mete.  59 ;  Morgan  v.  Vale  of  Neath 
R.  R.  Co.  L.  K.  1.  Q.  B.  149 ;  Gravelle  v.  Minneapolis  and 
St.  Louis  R.  R.  Co.  10  Fed.  Kep.  711 ;  Pittsburg  R.  R.  Co. 
v.  Ranney,  37  Ohio  St.  665 ;  Howland  v.  Milwaukee  R.  R. 
Co.  54  Wis.  226 ;  Illinois  Central  R.  R.  Co.  v.  Cox,  21  111.  20  ; 
Chicago  and  Alton  R.  R.  Co.  v.  Keefe,  47  id.  108;  Chicago 
and  Alton  R.  R.  Co.  v.  Murphy,  53  id.  336 ;  Valtez  v.  Ohio 
and  Mississippi  Ry.  Co.  85  id.  500 ;  Chicago,  Burlington  and 
Quincy  R.  R.  Co.  v.  Clark,  92  id.  47;  Chicago  and  North- 
western  R.  R.  Co.  v.  Moranda,  93  id.  302. 

Messrs.  Craig  &  Craig,  for  the  appellee : 

The  rule  that  a  servant  can  not  recover  from  a  common 
master  for  the  negligence  of  a  fellow  servant,  is  limited  to 
cases  where  both  servants  are  in  the  same  line  of  employ- 
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merit.  Chicago  and  Northwestern  R.  R.  Co.  v.  Moranda,  93 
111.  302  ;  Pittsburg,  Ft.  Wayne  and  Chicago  Ry.  Co.  v.  Powers, 
74  id.  345 ;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v. 
Gregory,  58  id.  284;  Toledo,  Wabash  and  Western  Ry.  Co.  v. 
O'Conner,  77  id.  396. 

The  two  servants  here  were  not  engaged  in  the  same 
department  of  business,  but  in  entirely  different  ones,  having 
no  connection  with  each  other. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  the  administrator  of  the 
estate  of  Hugo  Eilenstine,  deceased,  to  recover  damages  on 
account  of  the  death  of  the  intestate,  which  was  caused,  as 
alleged,  by  the  negligence  of  one  of  defendant's  servants. 

It  is  alleged  in  the  second  count  of  the  declaration,  in 
substance,  that  Hugo  Eilenstine,  in  his  lifetime,  at  Mattoon, 
was  in  the  employment  of  the  defendant,  in  the  capacity  of 
inspector  of  rolling  stock  of  said  company,  and  that  it  was 
his  duty,  on  the  arrival  of  trains  in  Mattoon,  to  be  present 
to  examine  the  wheels  and  trucks,  for  the  purpose  of  seeing 
that  they  were  kept  in  good  repair ;  that  as  such  inspector  he 
had  nothing  to  do  with  the  running  of  trains  upon  defend- 
ant's road ;  that  his  duties  were  totally  disconnected  from 
the  running  department  of  defendant's  railroad ;  that  it  was 
necessary  and  customary  for  said  Eilenstine,  while  said  pas- 
senger trains  were  approaching,  to  stoop  or  squat  down  along- 
side the  track,  and  to  strike  the  wheels  of  the  cars  with  a 
hammer,  in  order  to  ascertain  their  condition ;  that  on  the 
day  aforesaid  one  of  defendant's  trains  arrived  in  Mattoon, 
and  the  said  Eilenstine,  in  the  discharge  of  his  duty,  stooped 
down  in  the  customary  manner  alongside  said  track,  and  that 
one  Solomon  Bray,  a  servant  of  defendant,  as  baggage-mas- 
ter at  Mattoon  station,  whose  duty  it  was  to  assist  in  loading 
and  unloading  baggage  from  the  baggage  car,  had  baggage 
to  be  loaded  in  said  car,  which  was  then  and  there  on  a  truck 
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under  the  management  of  said  Bray,  and  the  servants  of 
defendant  so  negligently  and  carelessly  managed  said  truck, 
and  the  baggage  thereon,  that,  in  consequence  of  the  negli- 
gence of  defendant,  a  piece  of  baggage  on  said  truck,  to-wit,  a 
trunk,  in  consequence  of  the  negligence  and  carelessness  of 
the  defendant's  servants  and  agents,  as  aforesaid,  then  and 
there  fell  from  said  truck  and  struck  the  said  Hugo  Eilen- 
stine,  while  he  was  in  the  exercise  of  all  due  care  and  caution, 
and  without  any  fault  or  negligence  on  his  part  whatever, 
with  such  force  and  violence  as  to  knock  the  said  Hugo 
Eilenstine  on  the  track  of  the  defendant,  and  he  was  crushed 
by  the  said  car  of  said  train,  which  caused  the  death  of  the 
said  Eilenstine  on  said  day,  to-wit,  September  18,^  1880. 
And  the  plaintiff  further  avers  that  the  death  of  the  said 
Hugo  was  in  nowise  contributed  to  by  his  own  negligence, 
or  by  the  fault  or  negligence  of  any  of  his  fellow  servants  or 
co-employes  engaged  with  him  in  the  same  or  similar  line  of 
duty,  but  was  wholly  produced  by  the  carelessness,  fault  and 
negligence  of  the  other  servants  and  employes  of  said  defend- 
ant then  and  there  engaged  in  an  entirely  dissimilar  line 
of  duty,  and  with  whom  said  Hugo  Eilenstine,  deceased,  had 
no  connection  whatever,  and  over  whom  he  could  not,  nor 
did,  exercise  any  control.  To  the  declaration  the  defendant 
demurred,  and  the  demurrer  having  been  overruled,  it  pleaded 
the  general  issue.  On  the  trial  of  the  cause  evidence  was 
introduced  tending  to  prove  the  averments  of  the  declaration, 
and  the  plaintiff  recovered  a  judgment,  which,  on  appeal, 
was  affirmed  in  the  Appellate  Court,  to  reverse  which  the 
railroad  company  has  brought  this  appeal. 

The  principal  part  of  appellant's  argument  has  been  de- 
voted to  the  discussion  of  a  controverted  question  of  fact, — 
that  the  verdict  of  the  jury  is  contrary  to  the  evidence. 
Under  this  branch  of  the  argument  it  is  contended  that 
Eilenstine's  death  was  the  result  of  his  own  negligence,  and 
that  the  evidence  fails  to  show  the  slightest  negligence  on 
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the  part  of  the  defendant.  What  led  to  the  death  of  Eilen- 
stine,  and  whether  appellant  was  guilty  of  negligence,  was 
purely  a  question  of  fact  for  the  jury,  and  under  our  statute 
we  are  precluded  from  reviewing  the  verdict.  That  was  a 
proper  question  for  review  in  the  Appellate  Court,  but  the 
decision  of  that  court  is  final,  so  far  as  the  controverted  facts 
are  concerned. 

It  is  also  contended  that  the  deceased,  and  Bray,  the  bag- 
gage-master, were  fellow  servants,  and  upon  that  account  no 
recovery  can  be  had.  In  Great  Western  R.  R.  Co.y.  Haworth, 
39  111.  346,  it  was  held  that  negligence  is  not  a  legal  question, 
but  is  one  of  fact,  and  must  be  proved  like  any  other.  This 
was  followed  by  Chicago  and  Alton  R.  R.  Co.  v.  Pennell,  94 
111.  448,  where  the  same  doctrine  was  announced.  In  Penn- 
sylvania Co.  v.  Conlan,  101  111.  93,  what  was  said  in  the  cases 
cited  was  approved,  and  it  was  further  held  that  the  defini- 
tion of  negligence  was  a  question  of  law,  and  it  was  a  ques- 
tion of  fact,  to  be  determined  from  the  evidence,  whether  the 
particular  case  falls  within  the  definition. 

What  has  been  said  in  relation  to  the  question  of  negli- 
gence may  also  be  said  in  regard  to  fellow  servants.  The 
definition  of  fellow  servants  may  be  a  question  of  law,  but 
it  is  always  a  question  of  fact,  to  be  determined  from  the 
evidence,  whether  a  given  case  falls  within  that  definition. 
Whether  the  deceased  and  Bray  were  fellow  servants  de- 
pended upon  a  variety  of  facts,  which  had  to  be  proven  before 
the  jury.  The  inquiry  would  arise  whether  they  were  in  the 
service  of  a  common  master ;  were  they  engaged  in  the  same 
line  of  employment ;  were  the  existing  relations  between  them 
of  such  a  character,  and  their  duties  such,  as  to  bring  them 
often  together,  cooperating  in  a  particular  work.  These,  and 
perhaps  other  facts  of  a  kindred  character,  were  matters  to 
be  proven  before  the  jury,  and  from  the  facts  thus  proven  it 
was  for  the  jury  then  to  say  whether  the  two  servants,  in  the 
discharge  of  their  duties,  were  fellows.     Had  appellant  de- 
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sired  to  raise  the  question  for  decision  in  this  court,  whether, 
under  the  evidence,  the  deceased  and  Bray  were  fellow  ser- 
vants, it  might  have  done  so  by  an  appropriate  instruction, 
but  under  the  statute  we  can  not  review  the  evidence,  and 
from  it  determine  the  question. 

It  is  also  urged  that  the  court  erred  in  refusing  instructions 
Nos.  5f  and  8,  on  the  question  of  contributory  negligence. 
At  the  request  of  appellant,  the  court,  in  instruction  No.  7, 
directed  the  jury,  that  if  they  believed,  from  the  evidence, 
that  by  the  exercise  of  ordinary  care  and  watchfulness  Eilen- 
stine  could  have  avoided  the  injury,  and  that  he  failed  to 
exercise  such  a  degree  of  care  and  watchfulness,  then  plaintiff 
could  not  recover  in  this  action,  unless  defendant  was  guilty 
of  gross  negligence.  This  instruction  is  in  substance  like 
No.  8,  which  contains  all  embraced  in  the  other  refused  in- 
struction proper  for  the  consideration  of  the  jury,  and  the 
refusal  of  the  two  instructions  named  could  work  no  injury  to 
appellant.  As  to  instruction  No.  14,  the  principle  therein 
announced  was  given  to  the  jury  in  No.  11,  and  as  has  been 
held  in  numerous  cases,  it  is  not  error  to  refuse  an  instruction 
announcing  the  same  principle  in  different  language. 

It  is  also  urged  that  the  court  erred  in  overruling  a  demur- 
rer to  the  declaration.  After  the  demurrer  was  overruled  the 
defendant  pleaded  to  the  declaration.  This  was  a  waiver  of 
the  defects  in  the  declaration,  if  it  contained  any.  If  the 
defendant  deemed  its  demurrer  well  taken,  it  should  have 
abided  by  it,  and  not  tendered  an  issue  on  the  facts.  By 
abandoning  the  demurrer  and  pleading  to  the  declaration  it 
admitted  the  sufficiency  of  the  declaration,  and  can  not  now 
assign  the  decision  upon  it  as  error.  American  Express  Co. 
v.  Pinckney,  29  111.  392;   Quincy  Coal  Co.  v.  Hood,  77  id.  68. 

After  a  careful  examination  of  the  whole  record  we  find  no 
substantial  error  in  it,  and  the  judgment  of  the  Appellate 
Court  will  be  affirmed. 

Judgment  affirmed. 
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Luke  Nevin 
v. 
The  Pullman  Palace  Car  Company. 

Filed  at  Springfield  March  29,  1883. 

1.  Action  on  the  case,  and  action  ex  contractu — of  the  distinction 
between  them.  The  gravamen  of  the  charge  in  an  action  on  the  case  is  the 
tort  or  wrong  of  the  defendant,  notwithstanding  such  tort  or  wrong  may  also 
be  a  breach  of  an  express  or  implied  contract,  whereas  in  an  action  ex  con- 
tractu  the  gist  of  the  action  is  the  breach  of  the  contract,  without  regard  to 
the  tortious  character  of  the  act  of  the  defendant. 

2.  The  general  principle  seems  to  be,  where  the  duty  for  the  breach  of 
which  the  action  is  brought  would  not  be  implied  by  law  by  reason  of  the 
relations  of  the  parties,  whether  such  relations  arose  out  of  a  contract  or  not, 
and  its  existence  depends  solely  upon  the  fact  that  it  has  been  expressly 
stipulated  for,  the  remedy  is  in  contract,  and  not  in  tort,  — when  otherwise, 
case  is  an  appropriate  remedy.  Assumpsit  is  a  concurrent  remedy  with  case 
in  all  cases  where  there  is  an  express  or  implied  contract. 

3.  Same — when  an  action  on  the  case  lies — against  a  common  carrier. 
An  action  on  the  case  will  lie  for  a  mere  nonfeasance  against  persons  exer- 
cising certain  public  trades  or  employments,  independently  of  any  contract 
relation,  as,  when  a  common  carrier,  having  the  requisite  means  of  transpor- 
tation, refuses  to  carry  goods  or  passengers. 

4.  Sleeping  car  company — as  a  carrier — duty  and  liability — remedy 
of  passenger.  A  sleeping  car  company  operating  and  running  sleeping 
coaches  over  railroads,  by  force  of  law,  independently  of  contract,  owes  duties 
to  the  public  as  a  common  carrier,  one  of  which  is  that  it  shall  treat  all  per- 
sons whose  patronage  it  has  solicited  with  fairness  and  without  unjust  dis- 
crimination, and  it  is  liable  in  case  for  a  breach  of  such  duty  to  the  party 
injured  thereby. 

5.  Where  a  passenger,  who,  under  the  rules  of  such  company,  is  entitled 
to  a  berth  upon  payment  or  tender  of  the  usual  fare,  and  to  whom  no  per- 
sonal objection  attaches,  enters  the  company's  sleeping  car  at  a  proper  time 
for  the  purpose  of  procuring  accommodation,  and  in  an  orderly  and  respectful 
manner  applies  for  a  berth,  offering  to  pay  or  tendering  the  customary  price 
therefor,  the  company  is  bound  by  law  to  furnish  it,  provided  it  has  a  vacant 
one  at  its  disposal. 

6.  Where  a  berth  in  a  sleeping  car  is  engaged,  the  passenger  impliedly 
agrees  to  conduct  himself  in  a  quiet  and  orderly  manner,  to  take  proper  care 
of  the  berth  while  in  his  possession,  and  to  give  up  the  same  at  the  end  of 
his  journey;  and  the  carrier  company  impliedly  stipulates  to  use  all  reason- 
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able  and  proper  means  to  preserve  order  and  decorum  in  the  sleeper,  to  fur- 
nish and  keep  on  hand  such  supplies  and  conveniences  as  are  usually  found 
in  like  sleepers,  and  are  necessary  to  the  health,  comfort  and  safety  of  pas- 
sengers, and  also  to  permit  the  passenger  to  quietly  and  peaceably  occupy  his 
berth  for  the  time  engaged.  And  case  lies  for  the  breach  of  such  implied 
contract  against  the  carrier,  as  well  as  assumpsit. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  McLean  county;  the  Hon.  Owen  T.  Keeves,  Judge,  pre- 
siding. 

Messrs.  Tipton  &  Kyan,  for  the  plaintiff  in  error : 

The  averments  of  the  declaration  show  that  the  defendant 
was  engaged  in  a  public  employment,  as  a  regular  business, 
for  hire,  and  so  held  itself  out  to  the  traveling  public. 

A  common  carrier  is  one  who  undertakes,  for  hire  or 
reward,  to  transport  the  goods  of  such  as  choose  to  employ 
him,  from  place  to  place.  This  may  be  carried  on  at  the 
same  time  with  other  business.  Dwight  v.  Brewster,  1  Pick. 
53;  F.  and  M.  Bank  v.  Ch.  Trans.  Co.  23  Vt.  186;  2  Par- 
sons-on  Contracts,  104,  158,  178;  2  Hilliard  on  Torts,  538; 
Parmalee  v.  Lowitz,  74  111.  116. 

A  common  carrier  need  not  be  the  owner  of  the  convey- 
ance employed  in  the  business.  Buckland  v.  Adams  Express 
Co.  97  Mass.  124;  Lowell  Wire  Fence  Co.  v.  Sargeant,  8 
Allen,  189;  Sherman  v.  Wells,  28  Barb.  403;  Christenson  v. 
American  Express  Co.  15  Minn.  270;  Rogers  v.  Wheeler,  43 
N.  Y.  598;  Dickinson  v.  Winchester,  4  Cush.  114;  Belger  v. 
Dinsmore,  51  Barb.  69 ;  Verrier  v.  Sweitzer,  32  Pa.  St.  208 ; 
Place  v.  Union,  2  Hilt.  19;  Mercantile,  etc.  v.  Chase,  1  E.  D. 
Smith,  115;  1  Hilliard  on  Torts,  sec.  1. 

There  is  an  implied  engagement  on  the  part  of  public  car- 
riers of  persons  not  to  refuse  those  who  apply  for  seats  by 
their  conveyance,  the  privilege  of  traveling  in  such  manner, 
provided  there  is  room  for  them,  and  a  tender  of  or  offer  to 
pay  the  fare  is  made  at  the  time.     Angell  on  Carriers,  sees. 
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524,  418  ;  Brotherton  v.  Wood,  3  Bro.  &  Bing.  54;  Pickford  v. 
Grand  Junction  R.  R.  Co.  8  M.  &  W.  372 ;  Bennett  v.  Button, 
10  N.  H.  481 ;  Tarbell  v.  Central  Pacific  R.  R.  Co.  34  Cal. 
616;  3  Kent's  Com.  sec.  599;  Frink  v.  Schroyer,  18  111.  419. 
Plaintiff  in  error  has  properly  declared  in  case.  A  party 
may  sue  in  assumpsit,  according  as  the  neglect  of  duty  or 
breach  of  promise  is  intended  to  be  relied  upon  as  the  cause 
of  injury.    Angell  on  Carriers,  sec.  422  ;  Brotherton  v.  Wood, 

3  Bro.  &  Bing.  54;  Griffin  v.  Farwell,  20  Vt.  151. 

An  action  on  the  case  includes  assumpsit  as  well  as  tort. 
1  Chitty's  Pleading,  sec.  182;  Hathorn  v.  Calef,  53  Maine, 
471 ;  Albert  v.  Blue,  10  B.  Mon.  92. 

Defendant  in  error  promised  to  furnish  appellant  a  berth 
and  conveyance  therein,  and  by  designating  and  assigning 
the  berth,  commenced  upon  its  undertaking,  and  case  lies  for 
the  refusal  to  perform  that  undertaking.  Hyde  v.  Moffat, 
16  Yt.  271;  Frink  et  al.  v.  Schroyer,  18  111.  419;  Bufft  v. 
Troy  and  Boston  R.  R.  Co.  36  Barb.  420 ;  Edwards  on  Bail- 
ments, sec.  699. 

For  cases  recognizing  the  Pullman  Palace  Car  Company 
as  a  common  carrier,  see  Pullman  Palace  Car  Co.  v.  Baker, 

4  Col.  344;  Welch  v.  Pullman  Palace  Car  Co.  1  Buff.  (N.  Y.) 
457. 

Messrs.  Fifer  &  Phillips,  for  the  defendant  in  error, 
argued  that  the  Pullman  Palace  Car  Company  was  not  a 
common  carrier,  in  any  such  sense  as  would  authorize  the 
law  to  interpose,  and,  upon  grounds  of  public  policy,  impose 
an  obligation  to  exercise  its  calling  upon  proper  application, 
independently  of  any  contract. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  Luke  Nevin, 
the  plaintiff  in  error,  in  the  circuit  court  of  McLean  county, 
against  the  Pullman  Palace  Car  Company,  the  defendant  in 
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error,  for  refusing  to  permit  him  to  occupy  a  sleeping  berth 
in  one  of  its  cars,  which  had  been  assigned  to  him,  and  which 
he  was  ready  and  offered  to  pay  for.  The  circuit  court  sus- 
tained a  general  demurrer  to  the  declaration,  and  the  plaintiff 
electing  to  stand  by  his  declaration,  judgment  was  entered 
against  him  for  costs,  which,  on  appeal,  was  affirmed  by  the 
Appellate  Court  for  the  Third  District,  and  the  plaintiff  in 
error  brings  the  record  here  for  review. 

The  declaration,  omitting  mere  formal  averments  and 
unnecessary  verbiage,  charges,  in  substance,  that  the  plain- 
tiff, on  the  4th  day  of  August,  1881,  at  Dubuque,  Iowa,  pur- 
chased of  the  Illinois  Central  Kailroad  Company,  for  his 
niece,  wife  and  himself,  respectively,  three  first-class  passen- 
ger tickets  over  that  company's  railway,  from  Dubuque,  Iowa, 
to  Chicago,  this  State;  that  having  provided  himself  with 
these  tickets,  he,  together  with  his  wife  and  niece,  about  ten 
o'clock  of  the  night  of  that  day,  and  just  before  the  train  from 
Dubuque  to  Chicago  started  out,  entered  a  sleeping  car  called 
"Kalamazoo,"  belonging  to  and  constituting  a  part  of  said 
train,  which  said  sleeping  car  was  then  in  the  possession  and 
under  control  of  the  defendant ;  that  upon  entering  the  car 
he  engaged  of  the  conductor  of  said  car  two  lower  berths,  at 
one  dollar  and  fifty  cents  each ;  that  the  conductor  thereupon 
assigned  one  berth  to  his  niece,  and  one  to  plaintiff  and  his 
wife,  promising  to  have  them  made  up  a  little  later  in  the 
night;  that  he  and  his  wife  took  the  seats  in  the  berth 
assigned  to  them,  and  remained  sitting  up,  in  an  orderly 
manner,  until  about  twelve  o'clock,  frequently,  in  the  mean- 
time, requesting  the  conductor  to  have  the  berths  made  up, 
so  they  could  retire  to  rest,  and  at  the  same  time  tendering 
to  him  the  price  agreed  to  be  paid  therefor;  that  on  the 
arrival  of  the  train  at  Lena,  this  State,  about  the  hour  just 
stated,  plaintiff  temporarily  left  his  seat,  and  stepped  out  on 
the  platform  of  the  sleeper,  intending  to  return  immediately 
to  his  berth,  when  the  conductor  instantly  closed  and  secured 
15—106  III. 


22(5  Nevin  v.  Pullman  Palace  Car  Co.  [March 

Opinion  of  the  Court. 

the  outer  doors  of  said  sleeper,  and  thereby  prevented  him 
from  again  entering  the  same;  that  plaintiff  endeavored 
to  open  said  doors  and  reenter  said  car,  and  frequently  re- 
quested the  conductor  to  permit  him  to  do  so,  but  that  said 
conductor,  instead  of  complying  with  his  request,  removed 
his  satchel,  coats  and  shoes  from  the  berth  so  assigned  to 
him  and  his  wife,  to  another  car,  and  ejected  the  latter  from 
said  sleeper,  by  means  of  which  plaintiff  was  compelled  to 
take  and  occupy  a  seat  in  a  common  passenger  car  on  said 
train  till  its  arrival  in  Chicago,  by  reason  of  which  plaintiff 
was  deprived  of  his  rest  and  sleep,  in  consequence  of  which 
"he  became  exceedingly  weary  and  sick,  and  was  greatly 
humiliated, "  etc. ;  that  his  expulsion  from  his  berth  in  the 
manner  stated  was  done  willfully  and  maliciously,  and  that 
the  only  reason  assigned  by  the  conductor  for  refusing  the 
price  of  the  berths  was,  "that  they  were  not  made  up." 

It  is  not  claimed  or  pretended,  as  we  understand  counsel, 
that  the  facts  alleged  in  the  declaration  do  not  show  a  good 
cause  of  action,  but  the  claim  rather  is,  that  they  disclose  a 
right  to  recover  in  assumpsit,  and  not  in  case, — or,  in  other 
words,  the  contention  is,  that  the  plaintiff  has  misconceived 
his  action ;  that  the  only  wrong  complained  of  consists  of  a 
breach  of  an  express  contract,  and  therefore  the  action  should 
have  been  brought  in  form  ex  contractu,  and  not  in  form 
ex  delicto,  as  it  was. 

We  shall  not  attempt  a  review  of  the  authorities,  with  a 
view  of  extracting  from  them  some  general  principle  or  rule 
by  which  the  question  in  hand  may  be  satisfactorily  solved, 
but  shall  content  ourselves  with  adverting  to  such  general 
rules  and  principles  relating  to  the  subject  as  are  fully  estab- 
lished by  the  authorities,  and  which  we  regard  as  conclusive 
of  the  question.  We  have  been  led  to  adopt  this  course 
mainly  from  two  considerations.  In  the  first  place,  the 
cases  bearing  on  the  question  are  so  very  numerous  that  a 
general  review  of  them  would  be  an  almost  endless  under- 


18S3.]  Nevin  v.  Pullman  Palace  Car  Co.  227 

Opinion  of  the  Court. 

taking;  and  in  the  next  place,  it  would  be  impossible  to 
harmonize  all  that  has  been  said  by  the  courts,  even  of  the 
highest  character,  in  attempting  to  define  the  true  and  exact 
limits  of  an  action  on  the  case. 

To  proceed,  then,  it  is  agreed  by  all  the  authorities  the 
gravamen  of  the  charge  in  an  action  on  the  case  is  the  tort  or 
wrong  of  the  defendant,  notwithstanding  such  tort  or  wrong 
may  be  also  a  breach  of  an  express  or  implied  contract, 
whereas  in  an  action  ex  contractu  the  gist  of  the  action  is  the 
breach  of  the  contract,  without  regard  to  the  tortious  char- 
acter of  the  act  of  the  defendant.  It  follows,  therefore,  if 
there  is  a  right  of  recovery  at  all  in  this  case,  it  must  be 
upon  the  ground  the  defendant  has  been  guilty  of  some  tort 
or  wrong  resulting  in  damage  to  the  plaintiff.  That  the  con- 
duct of  the  defendant  was  wrong  and  indefensible,  and  that 
the  plaintiff  was  subjected  to  great  inconvenience  and  suffer- 
ing in  consequence  of  it,  is  not,  and  can  not  be,  denied ;  but 
the  contention  is,  that  all  the  defendant  did  on  the  occasion 
was  a  mere  breach  of  the  special  contract  between  the  parties, 
and  that  the  remedy  therefore  is  on  the  contract,  and  not  in 
tort, — and  this  is  the  vital  question  in  the  case. 

Without  stopping,  for  the  present,  to  inquire  whether  the> 
position  of  the  defendant  is  well  founded  to  the  extent  claimed 
but  conceding  it  to  be  so  for  the  purposes  of  the  argument, 
is  it  true,  as  a  universal  proposition,  that  this  form  of  action 
will  not  lie  in  any  case  where  the  conduct  complained  of  is 
a  direct  breach  of  an  express  contract  ?  Certainly  not.  A 
simple  illustration  will  demonstrate  the  fallacy  of  such  a 
position.  Suppose  A  contracts  with  B  to  keep  the  latter's 
horse  for  an  indefinite  period  at  fifty  cents  a  day,  the  horse 
to  be  returned  to  B  on  demand,  and  A,  after  having  been 
paid  all  charges  for  the  keep  of  the  horse,  should  refuse  to 
redeliver  him  to  B,  on  demand,  no  one,  in  such  case,  would 
question  for  a  moment  the  right  of  B  to  maintain  an  action 
of  trover  against  A  for  the  horse,  which  is  one  species  of  the 
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action  on  the  case, — and  yet,  in  the  case  supposed,  the  refusal 
of  A  to  redeliver  the  horse,  the  real  cause  of  action  is,  in 
the  strictest  sense  of  the  term,  a  direct  breach  of  the  special 
contract  between  the  parties.  While  the  fact  that  the  act  or 
acts  complained  of  constitute  the  breach  of  a  special  contract 
botween  the  parties  may  always  be  looked  to,  in  connection 
vith  other  elements  that  enter  into  the  question,  it  is  by  no 
means  conclusive  in  determining  whether  case  will  lie.  An 
examination  of  the  standard  authors  who  have  treated  of 
this  subject,  as  well  as  of  the  decisions  bearing  on  the  ques- 
tion, conclusively  shows  that  there  are  many  elements  that 
often  enter  into  the  question  besides  the  one  just  mentioned, 
such  as,  the  business,  profession  or  calling  of  the  wrong-doer ; 
the  character  of  the  relations  between  the  parties, — whether 
one  of  trust  and  confidence,  or  otherwise ;  whether  the  defend- 
ant rests  under  any  implied  duties  or  obligations  to  the  plain- 
tiff, arising  either  ex  contractu  or  ex  lege,  and  the  like.  One  or 
more  of  these  considerations  often  become  important  factors 
in  determining  whether  the  action  will  lie. 

It  is  a  familiar  doctrine  that  case  will  lie  for  a  mere  non- 
feasance against  persons  exercising  certain  public  trades  or 
employments,  where  no  contractual  relation  exists  between 
them  and  the  plaintiff,  as,  where  a  common  carrier,  having 
the  requisite  means  of  transportation,  refuses  to  carry  goods 
or  passengers.  Chitty,  in  discussing  this  matter,  in  his  work 
on  Pleadings,  says:  "There  are,  however,  some  particular 
instances  of  persons  exercising  certain  public  trades  or  em- 
ployments, who  are  bound  by  law  to  do  what  is  required 
of  them  in  the  course  of  their  employments  without  aid  of 
express  contract,  and  are  in  return  entitled  to  a  recompense, 
and  may,  therefore,  be  sued  in  case,  as  for  a  breach  of  duty 
in  refusing  to  exercise  their  callings, — -as,  where  a  common 
carrier,  having  convenience,  refuses  to  carry  goods,  being  ten- 
dered satisfaction  for  the  carriage  ;  or  an  inn-keeper  to  receive 
a  guest,  having  room  for  him ;  or  a  smith,  having  materials 
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for  the  purpose,  to  shoe  a  horse  for  a  traveler ;  or  a  ferryman 
to  convey  one  over  a  common  ferry,  and  the  like."  (Vol.  1, 
136.)  It  is  clear,  from  the  language  of  this  author,  the 
classes  of  persons  enumerated  are  intended  as  mere  examples 
of  the  application  of  the  general  principle  stated,  and  not  as 
a  limitation  of  the  rule  itself,  and  by  a  well  recognized  rule 
of  the  common  law  the  same  principle  should  be  extended 
to  all  other  trades  and  callings  that  bear  the  same  relation 
to  the  public  as  those  just  enumerated,  and  the  fact  that  no 
precedent  can  be  found  for  it  is  entitled  to  but  little  consid- 
eration, when  it  is  clear  the  case  in  hand  falls  within  the 
principle.  This  is  particularly  true  with  respect  to  extend- 
ing as  a  remedy  the  action  we  are  considering,  to  new  states 
of  facts,  where  they  clearly  fall  within  the  general  principle 
upon  which  the  action  is  maintained.  To  the  objection  there 
was  no  precedent  for  the  action  made  on  a  certain  occasion 
before  Pratt,  Ch.  J.,  (afterwards  Lord  Camden,)  he  is  reported 
to  have  said:  "I  wish  never  to  hear  this  objection  again. 
The  action  is  for  a  tort.  Torts  are  infinitely  various,  not 
limited  or  confined,  for  there  is  nothing  in  nature  but  may  be 
an  instrument  of  mischief. "  Indeed,  the  writ  in  case,  as  its 
very  name  imports,  was  invented  for  the  express  purpose  of 
giving  a  remedy  where  none  of  the  old  forms  of  writs  were 
applicable,  and  the  British  Parliament,  by  Stat.  Westm.  2 
C.  24,  with  the  view  of  promoting  the  remedy  by  this  writ, 
expressly  directed  that  "where  in  one  case  a  writ  is  granted, 
in  like  case,  when  like  remedy  falleth,  the  writ  shall  be  made 
as  hath  been  used  before ; "  and  when  "in  one  case  a  writ  is 
found,  and  in  like  case,  falling  under  like  law,  and  requiring 
like  remedy,  is  found  none,  the  clerks  of  the  chancery  shall 
agree  in  making  the  writ."     2  Inst.  404. 

Since,  as  we  have  just  seen,  certain  legal  consequences 
affecting  the  question  we  are  considering  result  from  the  exer- 
cise of  certain  public  trades  or  employments,  it  becomes  im- 
portant to  determine,  with  some  degree  of  particularity,  the 
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true  relation  which  the  Pullman  Palace  Car  Company  sus- 
tains to  the  public,  and  to  point  out,  so  far  as  we  are  able, 
the  difference  between  it  and  persons  or  companies  exercising 
public  callings  or  employments  like  those  above  enumerated, 
if,  indeed,  any  such  difference  exists.  Like  an  ordinary  rail- 
way company  engaged  in  the  transportation  of  freight  and 
passengers,  this  company  transacts  its  entire  business,  so 
far  as  it  relates  to  this  case,  over  the  various  railways  in 
this  and  other  States.  Like  railway  companies  it  exercises 
special  privileges  and  franchises  granted  to  it  by  the  State, 
and  its  business  is  transacted  almost  exclusively  with  the 
traveling  public.  Its  cars  on  the  various  lines  of  road  are 
extensively  advertised  all  over  the  country,  setting  forth,  in 
fitting  terms,  the  accommodations  and  comforts  they  afford, 
rates  of  charges,  etc.,  and  the  public  are  earnestly  invited  to 
ivail  themselves  of  the  advantages  and  comforts  they  thus 
iffer.  In  what  respect,  then,  does  this  company  differ  in  its 
relation  to  the  public,  so  far  as  the  present  inquiry  is  con- 
cerned, from  an  ordinary  railway  company?  No  difference 
has  been  pointed  out  by  counsel,  and  we  are  confident  none 
can  be.  Why,  then,  should  not  the  same  principles  be  held 
to  apply  to  it  that  apply  to  common  carriers,  and  others  in 
like  employments,  in  so  far  as  their  relation  to  the  public  is 
the  same  ?  To  say  there  is  no  precedent  for  it,  we  have  just 
seen,  is  not  a  sufficient  answer.  Indeed,  it  has  ever  been  the 
boast  of  the  common  law,  that,  by  reason  of  its  elasticity,  it 
adjusts  and  moulds  itself  to  meet  the  constant  changes  in 
the  affairs  of  life,  and  that  it  never  hesitates  to  apply  old 
rules  to  new  cases,  when  it  is  clear  they  come  within  the 
toasons  or  principles  of  such  rules.  The  business  of  this 
company  in  running  its  elegant  and  commodious  sleepers 
over  various  lines  of  railways  has  become  one  of  the  great 
industries  and  enterprises  of  the  country,  contributing,  per- 
haps, as  much,  or  more,  than  any  one  thing  to  the  con- 
venience and  comfort  of  the  traveling  public.     Indeed,  the 
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running  of  these  sleepers  has  become  a  business  and  social 
necessity.  Such  being  the  case,  can  it  be  maintained  the 
law  imposes  no  obligations  or  restrictions  on  this  company 
in  the  discharge  of  its  duties  to  the  public?  Or,  more 
accurately  put,  is  it  true  this  company  owes  no  duties  to 
the  public  except  such  as  are  due  from  one  mere  private 
person  to  another?  Can  it  be  possible  that  the  common 
carrier,  the  ferryman,  the  inn-keeper,  and  even  the  black- 
smith on  the  roadside,  are  all,  by  reason  of  the  public  char- 
acter of  their  business,  by  mere  force  of  law,  placed  under 
special  obligations  and  duties  to  the  public  which  they  are 
bound  to  observe  in  the  exercise  of  their  respective  callings, 
while,  at  the  same  time,  this  company  is  entirely  relieved 
from  the  observance  of  all  such  duties  and  obligations  which 
are  not  expressly  contracted  for?  We  think  not.  To  so 
hold  would  be  to  unjustly  discriminate  between  parties  simi- 
larly situated,  and  make  -the  law  inconsistent  with  itself,  to 
the  great  detriment  of  the  public. 

If,  then,  this  company  owes  any  duties  to  the  community 
by  reason  of  its  relation  to  the  public,  as  we  hold  it  does, 
manifestly  one  of  them  is,  that  it  shall  treat  all  persons 
whose  patronage  it  has  solicited  with  fairness,  and  without 
unjust  discrimination.  When,  therefore,  a  passenger,  who, 
under  the  rules  of  the  company,  is  entitled  to  a  berth  upon 
payment  of  the  usual  fare,  and  to  whom  no  personal  objec- 
tion attaches,  enters  the  company's  sleeping  car  at  a  proper 
time  for  the  purpose  of  procuring  accommodations,  and  in  an 
orderly  and  respectful  manner  applies  for  a  berth,  offering 
or  tendering  the  customary  price  therefor,  the  company  is 
bound  to  furnish  it,  provided  it  has  a  vacant  one  at  its  dis- 
posal. To  require  this  of  the  company  is  merely  exacting  of 
it  that  which  is  clearly  dictated  by  the  plainest  principles 
of  justice  and  fair  dealing.  To  construe  the  law  otherwise 
might  lead  to  great  abuses  and  the  grossest  injustice,  detri- 
mental alike  to  public  and  private  interests.     Suppose,  for 
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instance,  a  party  who,  by  reason  of  advanced  age  or  feeble 
health,  is  unable  to  travel  after  night  except  in  a  sleeper, 
having  an  important  business  engagement  at  a  distant  point 
on  a  specified  day,  with  a  choice  of  several  routes,  after  hav- 
ing examined  the  advertisements  relating  to  them  makes  his 
selection  of  the  one  that  has  through  sleepers,  and  accord- 
ingly arranges  his  time  of  departure  so  as  to  reach  his  desti- 
nation by  traveling  day  and  night.  At  the  appointed  time 
for  leaving  he  provides  himself  with  a  first-class  ticket  over 
the  road  and  enters  the  sleeper,  where  he  finds  plenty  of 
vacant  berths,  and  asks  the  conductor  to  assign  him  one, 
tendering  the  customary  price  therefor,  but  the  conductor, 
from  some  private  pique,  or  from  mere  wantonness,  refuses 
to  let  him  have  one,  and  by  reason  of  such  refusal  he  is 
unable  to  meet  his  business  engagement,  whereby  he  is  sub- 
jected to  great  pecuniary  loss.  Can  it  be  said  there  is  no 
remedy  in  such  case  ?  Certainly  it  can,  if  the  law  does  not, 
under  the  circumstances  supposed,  impose  upon  the  company 
the  duty  of  furnishing  berths  when  it  has  them  for  disposal. 
But,  as  we  have  already  seen,  such  is  not  the  law.  Holding 
then,  as  we  do,  where  there  are  sleeping  berths  not  engaged, 
it  is  the  duty  of  the  company,  upon  the  payment  or  tender 
of  the  customary  price,  to  furnish  them  to  applicants  when 
properly  called  for  by  unobjectionable  persons,  it  follows  the 
defendant  was  not  justifiable  in  refusing  to  let  the  plaintiff 
have  one  for  himself  and  wife,  and  it  is  well  settled  the  fact 
there  was  a  special  contract  between  the  company  and  the 
plaintiff,  upon  which  an  action  of  assumpsit  might  have  been 
maintained,  does  not  at  all  affect  the  right  to  recover  in  the 
present  form  of  action,  which  is  founded  upon  the  defend- 
ant's common  law  liability,  as  above  stated. 

But  outside  of  this  view,  of  the  soundness  of  which  we 
have  no  doubt,  the  same  result  may  be  reached  by  a  some- 
what different  process,  though  the  principle,  perhaps,  is  the 
same  in  both  cases.    Let  us  assume,  then,  for  the  purposes  of 
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the  argument,  the  defendant  owes  to  the  public  no  common 
law  duties  in  the  absence  of  any  contract  relating  to  its  busi- 
ness. It  would  then  follow  the  defendant  is  under  no  obli- 
gation to  the  plaintiff,  except  such  as  grew  out  of  the  contract 
entered  into  between  them.  But  it  does  not  follow  that  all 
the  duties  growing  out  of  the  contract  on  either  side  must 
have  been  expressly  stipulated  for.  On  the  contrary,  nothing 
is  better  settled  than  that  in  many  contracts,  especially  those 
which  establish  peculiar  relations  between  the  parties,  as, 
those  of  confidence  and  trust,  the  law  silently  annexes  cer- 
tain conditions,  and  imposes  mutual  obligations  and  duties, 
which  are  not  all,  in  express  terms,  provided  for  in  the  con- 
tract, yet,  in  contemplation  of  law,  they  are  nevertheless 
regarded  as  a  part  of  the  contract,  and  the  non-performance 
of  them  may,  in  an  action  on  the  contract,  be  assigned  as  a 
breach  thereof.  But  while  assumpsit  will  certainly  lie  for  a 
breach  of  these  implied  duties,  it  is  equally  well  settled  that 
case  will  lie  also.  Strictly  speaking,  these  duties  arise  ex  lege 
out  of  the  relation  created  by  the  contract.  As  familiar 
illustrations  of  this  class  of  contracts,  which  give  rise  to  an 
almost  infinite  variety  of  implied  duties  and  obligations,  may 
be  mentioned  those  between  client  and  attorney,  physician 
and  patient,  carrier  and  shipper,  and,  in  short,  every  species 
of  bailment.  In  all  these  and  analogous  cases  it  is  conceded 
case  is  a  concurrent  remedy  with  assumpsit  for  a  breach  of 
the  implied  duties  growing  out  of  any  of  these  relations. 

Now,  when  we  look  at  the  contract  between  the  plaintiff 
and  defendant,  the  character  of  the  business  of  the  company, 
the  subject  matter  of  the  contract,  the  relations  of  the  parties 
with  respect  to  such  subject  matter,  and  all  the  circumstances 
attending  the  transaction,  can  it  be  doubted  for  a  moment 
that  the  contract  falls  within  the  same  class  of  contracts  as 
those  between  carrier  and  passenger,  and  the  like  ?  Can  it 
be  questioned  that  upon  assigning  the  two  berths  to  the 
plaintiff  upon  the  terms  which  he  agreed  to  and  offered  to 
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comply  with,  and  which  the  company  agreed  to  accept,  the 
contract  thus  made  at  once  became  obligatory  and  binding 
upon  the  parties,  and  that  it  established  a  special  relation 
between  them,  such  as  that  between  carrier  and  passenger, 
and  the  like,  to  which  the  law,  of  its  own  force,  annexed  cer- 
tain implied  obligations  and  duties,  to  be  respectively  observed 
and  performed  by  the  parties  towards  each  other?  Clearly 
not.  What  were  some  of  these  implied  duties  ?  On  the  part 
of  the  plaintiff,  he  impliedly  agreed  to  conduct  himself  in  a 
quiet  and  orderly  manner,  to  take  due  and  proper  care  of  the 
berths  while  in  his  possession,  and  surrender  the  same  at 
the  end  of  his  journey  in  as  good  condition  as  when  assigned 
to  him,  necessary  wear  excepted.  On  the  part  of  the  com- 
pany it  was  impliedly  stipulated  that  it  would  use  all  reason- 
able and  proper  means  within  its  power  to  preserve  order 
and  decorum  in  the  sleeper  during  the  journey,  and  especially 
during  sleeping  hours,  and  that  it  would  furnish  and  keep 
on  hand  such  supplies  and  conveniences  as  are  usually  found 
in  like  sleepers,  and  are  necessary  to  the  health  and  comfort 
of  passengers,  and  also  that  it  would  permit  the  plaintiff  to 
quietly  and  peaceably  occupy  the  berth  engaged  by  him  dur- 
ing the  journey,  and  not  expel  him  or  his  wife  from  the  car 
or  such  berth,  or  otherwise  attempt  to  interfere  with  its 
proper  use  and  enjoyment,  so  long  as  he  and  his  wife  de- 
meaned themselves  with  propriety.  None  of  these  duties 
were,  or  ever  are,  expressly  stipulated  for  by  one  engaging  a 
sleeping  berth,  for  the  simple  reason  the  law  always  implies 
them  from  the  relation  of  the  parties  created  by  the  contract 
securing  a  berth ;  and  for  a  breach  of  any  of  these  implied 
duties,  it  is  clear,  as  already  shown,  case  is  a  concurrent 
remedy  with  assumpsit,  and,  indeed,  is  always  the  more 
appropriate  remedy  where  matters  of  aggravation  are  relied 
on  as  an  element  of  damage.  It  is  clear,  in  the  present  case 
the  defendant  utterly  disregarded  its  duty  in  not  making  up 
the  berth  of  the  plaintiff,  and  in  not  permitting  him  and  his 
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wife  to  occupy  it  through  the  night,  and  in  expelling  them 
from  the  car,  and  for  this  it  must  be  held  liable. 

The  view  here  expressed  is  believed  to  be  in  consonance 
with  the  general  principles  of  the  law,  and  is  clearly  sustained 
by  some  of  the  best  considered  cases,  both  English  and  Amer- 
ican. Burnett  v.  Lynch,  5  Barn.  &  Cress.  589  ;  11  Eng.  Com. 
Law,  597;  Hancock  v.  Coffin,  21  Eng.  Com.  Law,  318;  Dick- 
son v.  Clifton,  2  Wils.  319;  Boorman  v.  Brown,  3  Adol.  &  E. 
(N.  S.)  525.  In  this  last  c^se,  Chief  Justice  Tindal,  in  de- 
livering the  judgment  in  the  Exchequer  Chamber,  entered 
into  an  extended  review  of  the  authorities,  and  in  summing 
up  used  this  language :  "The  principle  in  all  these  cases 
would  seem  to  be,  that  the  contract  creates  a  duty,  and  the 
neglect  to  perform  that  duty,  or  the  nonfeasance,  is  a  ground 
of  action  upon  a  tort, " — and  this  case  was  affirmed  on  appeal 
to  the  House  of  Lords.  (11  CI.  &  Fin.  44.)  In  this  case,  Lord 
Campbell,  in  delivering  the  judgment  in  the  House  of  Lords, 
says :  .  "I  think  the  judgment  of  the  Court  of  Exchequer 
Chamber  is  right,  for  you  can  not  confine  the  right  of  re- 
covery merely  to  those  cases  where  there  is  an  employment 
without  any  special  contract.  But  wherever  there  is  a  con- 
tract, and  something  to  be  done  in  the  course  of  the  employ- 
ment which  is  the  subject  of  that  contract,  if  there  is  a  breach 
of  the  duty  in  the  course  of  that  employment  the  plaintiff 
may  recover,  either  in  tort  or  in  contract."  This,  subject  to 
the  limitation  hereafter  to  be  stated,  we  regard  as  the  true 
rule  on  the  subject. 

It  is  often,  and  indeed  generally,  stated,  the  action  lies 
only  for  the  breach  of  a  common  law  duty,  and  this  we  be- 
lieve to  be  strictly  true ;  yet  there  is  some  confusion  in  the 
cases  as  to  what  is  meant  by  a  common  law  duty,  growing 
out  of  the  fact  that  it  sometimes  arises  without  the  interven- 
tion of  a  contract  and  sometimes  with  it,  and  in  the  latter 
case  it  is  often  said,  as  in  the  case  last  cited,  "the  contract 
creates  the  duty, "  and  while  this  is  true  and  accurate  enough 
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in  a  certain  sense,  yet  when  we  attempt  to  define  with  pre- 
cision just  when  the  action  will  lie  and  when  it  will  not,  the 
statement  is  not  sufficiently  definite,  for  it  must  be  conceded 
the  law  makes  it  the  duty  of  every  one  to  perform  his  contract, 
and  it  is  clear  case  will  not  lie  for  the  breach  of  every  duty 
created  by  contract.  If  one  contracts  to  deliver  to  another  a 
load  of  wood,  or  pay  a  specific  sum  of  money  on  a  given  clay, 
and  fails  to  do  so,  an  action  on  the  contract  alone  will  lie, — 
and  yet  it  is  manifest,  in  the  case  supposed,  there  has  been 
a  breach  of  duty  created  by  the  contract.  We  think  it  more 
accurate,  therefore,  to  say,  that  case  lies  only  for  the  breach 
of  such  duties  as  the  law  implies  from  the  existing  relations 
of  the  parties,  whether  such  relations  have  been  established 
with  or  without  the  aid  of  a  contract ;  but  if  created  by  con- 
tract, it  is  no  objection  to  the  action  that  the  performance  of 
the  duty  in  question  has  been  expressly  stipulated  for,  if  it 
would  have  existed  by  reason  of  such  relations  without  such 
stipulation.  This  is  well  illustrated  by  the  case  put  in  the 
early  part  of  this  opinion,  where  B  let  his  horse  to  A,  to  be 
kept  at  a  stipulated  price  per  day,  and  returned  on  demand. 
Now,  in  that  case,  by  the  mere  delivery  of  the  horse,  to  be 
kept  at  the  price  agreed  upon,  the  law  implied  or  imposed 
the  duty  of  returning  him  upon  demand,  without  any  agree- 
ment to  that  effect,  and  the  duty  being  thus  implied  by  law, 
independently  of  the  express  stipulation  for  its  performance, 
case  clearly  would  lie  for  its  breach. 

The  general  principle  seems  to  be  this :  Where  the  duty 
for  whose  breach  the  action  is  brought  would  not  be  implied 
by  law  by  reason  of  the  relations  of  the  parties,  whether 
such  relations  arose  out  of  a  contract  or  not,  and  its  exist- 
ence depends  solely  upon  the  fact  that  it  has  been  expressly 
stipulated  for,  the  remedy  is  in  contract,  and  not  in  tort, — 
when  otherwise,  case  is  an  appropriate  remedy.  Of  course, 
assumpsit  is  a  concurrent  remedy  with  case,  in  all  cases 
where  there  is  an  express  or  implied  contract. 
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The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded,  with  directions  to  that  court  to  reverse  the 
judgment  of  the  circuit  court,  and  remand  the  cause  for 
further  proceedings   not   inconsistent  with  the  views  here 


expressed. 


Judgment  reversed. 


A.  N.  J.  Crook 
v. 

The  People  ex  rel.  William  Jayne. 

Filed  at  Springfield  March  29,  1883. 

1.  Municipal  corporation — charter  subject  to  repeal.  Municipal 
charters  are  subject  to  repeal  or  amendment,  at  the  pleasure  of  the  legisla- 
tive power  granting  them. 

2.  Same — effect  of  repeal  on  tenure  of  office.  The  absolute  and  uncon- 
ditional repeal  of  a  municipal  charter  abolishes  all  offices  under  it,  and  the 
substitution  of  another  charter  with  inconsistent  provisions,  without  any 
saving  clause  as  to  the  rights  of  officers  under  the  former  charter,  will  have 
the  same  effect. 

3.  Same — no  vested  right  in  municipal  office.  There  is  no  such  thing 
as  a  vested  right,  in  the  strict  sense  of  that  term,  in  a  municipal  office,  that 
places  it  above  legislative  control.  The  same  power  that  creates  such  an 
office  can  abolish  it. 

4.  Cities  and  villages — reorganization  under  general  law — effect  on 
tenure  of  offices  under  special  charter.  The  adoption  of  the  general  law  of 
1872  for  the  incorporation  of  cities  and  villages,  by  a  city  organized  under  a 
special  charter,  is  an  abrogation  of  the  special  charter,  and  determines  the 
tenure  of  all  offices  under  the  special  charter,  except  such  as  are  within  the 
saving  clause  of  the  general  act. 

5.  Same — what  offices  provided  for  in  general  law — and  how  others  may 
be  created.  Under  the  general  Incorporation  law,  provision  is  made  for  the 
election  only  of  a  mayor,  a  city  council,  a  city  clerk,  a  city  attorney,  and  a 
city  treasurer.  All  other  offices  that  may  be  deemed  necessary  or  expedient 
for  the  city  government  must  be  provided  for  by  the  city  council,  and  the 
officers  to  fill  them  are  to  be  either  elected  by  the  legal  voters,  or  appointed 
by  the  mayor,  with  the  approval  of  the  city  council,  as  shall  be  provided  by 
ordinance. 
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6.  Same — what  officers  hold  over  on  adoption  of  general  law.  The 
"officers  in  office"  at  the  time  of  the  adoption  by  a  city  of  the  general  incor- 
poration act,  that  "shall  exercise  the  powers  conferred  upon  like  officers"  in 
the  general  law  until  their  successors  shall  be  elected  and  qualified,  are  those 
holding  under  the  special  charter  that  answer  to  the  same  officers  provided 
for  in  the  general  act.  All  other  offices  are  abolished  eo  instanti  by  the 
adoption  of  the  general  law. 

7.  Same — who  are  "  the  city  officers  then  in  office"  who  may  continue  to 
exercise  their  powers  until  their  successors  shall  be  elected  and  qualified. 
The  latter  clause  of  section  3,  article  1,  of  the  general  Incorporation  law, 
providing  that  on  the  adoption  of  that  act  by  a  city  previously  under  a  special 
charter,  "the  city  officers  then  in  office"  shall  exercise  the  powers  conferred 
upon  like  officers  in  the  general  law  until  their  successors  shall  be  elected 
and  qualified,  means  that  the  city  officers  elected  at  the  preceding  annual 
election  shall  remain  in  office  until  their  successors  are  elected  and  qualified, 
and  not  those  who  may  have  received  the  greatest  number  of  votes  at  the 
same  election  by  which  the  general  act  is  adopted. 

8.  On  the  adoption  of  the  general  Incorporation  act  by  a  city  before  act- 
ing under  a  special  charter,  persons  receiving  the  greatest  number  of  votes  ' 
for  the  offices  of  mayor  and  aldermen  at  such  election  can  not  qualify  as 
such,  for  the  reason  the  charter  under  which  such  votes  were  cast  has  ceased 
to  exist.  The  old  charter  ceases  to  exist  at  the  close  of  the  election  at  which 
the  general  law  is  adopted. 

9.  Same — extending  term  of  office,  within  the  constitutional  prohibition 
— under  the  general  Incorporation  law.  The  general  Incorporation  act  of 
1872  for  cities  and  villages,  in  continuing  in  office  the  mayor  and  aldermen 
who  were  elected  prior  to  the  adoption  of  that  act  until  their  successors  shall 
be  elected  and  qualified,  is  not  repugnant  to  section  28,  article  4,  of  the  con- 
stitution, which  provides,  "no  law  shall  be  passed  which  shall  operate  to 
extend  the  term  of  office  of  any  public  officer  after  his  election  or  appoint- 
ment. "  While  it  is  true  such  officers  may  have  been  elected  for  a  definite 
time,  they  were  also  elected  to  hold  their  offices  until  their  successors  should 
be  elected  and  qualified. 

10.  Same — after  reorganization,  duty  of  those  "then  in  office"  to  call  an 
election,  etc.  Where,  at  the  time  for  the  election  of  city  officers,  the  voters 
of  such  city  adopt  the  general  Incorporation  law,  persons  receiving  votes  for 
the  offices  of  mayor  and  aldermen  at  such  election  will  not  be  entitled  to 
those  offices,  and  it  then  becomes  the  duty  of  those  officers  "then  in  office" 
to  take  steps  to  put  in  operation  a  city  government  under  the  general  law,  by 
dividing  the  city  into  the  proper  number  of  wards,  and  calling  a  special  elec- 
tion.    Should  this  duty  be  neglected,  it  might  be  compelled  by  mandamus. 

11.  Same — of  the  power  to  call  special  election  for  city  officers.  Sec- 
tion 14,  article  4,  of  the  general  Incorporation  act  for  cities  and  villages,  con- 
fers the  power  on  the  city  council  to  call  a  special  election,  in  all  cases  when 
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necessary  for  the  purposes  of  the  act  under  which  the  city  has  just  been 
incorporated.  That  power  does  not  depend  upon  the  fact  of  a  failure  to 
elect  officers  on  the  day  appointed  in  that  act. 

12.  Quo  wakeanto — of  the  pleadings — requisites  of  the  plea  of  the 
respondent.  On  an  information  in  the  nature  of  a  quo  warranto  against  one 
exercising  the  office  of  mayor  of  a  city,  it  is  incumbent  on  the  respondent  to 
show  title  to  the  office  to  prevent  judgment  of  ouster.  But  in  such  a  case, 
involving  public  interests,  mere  technical  objections  to  the  plea  will  not  be 
regarded.  It  is  not  necessary  in  the  plea  to  deny  the  relator's  right  to  the 
office,  when  the  facts  stated  show  he  has  no  such  right. 

13.  In  such  case,  the  plea  of  the  respondent,  showing  his  election  to  the 
office  of  mayor,  stated  that  the  special  election  was  called  in  pursuance  of  an 
ordinance  passed  by  the  city  council  after  the  adoption  of  the  general  Incor- 
poration act,  such  council  being  in  office  at  the  time  the  general  law  was 
adopted:  Held,  that  the  plea  was  not  obnoxious  to  the  objection  that  it 
failed  to  show  by  whom  the  special  election  was  called,  and  that,  the  authority 
to  call  the  same  existing  in  public  law,  it  was  not  necessary  to  specially 
plead  it. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Sangamon  county;  the  Hon.  Charles  S.  Zane,  Judge,  pre- 
siding. 

Messrs.  Palmers,  Eobinson  &  Shutt,  for  the  appellant : 
The  adoption  of  the  general  law  by  the  votes  of  the  people 
was  a  repeal  of  the  special  charter  of  the  city.  The  repeal 
abrogates  all  the  offices,  and  determines  the  tenure  of  all 
officers  who  hold  under  the  repealed  act.  (People  ex  rel.  v. 
Brown,  83  111.  85.)  The  substitution  of  another  charter  with 
inconsistent  provisions,  without  a  saving  clause  as  to  such 
rights,  will  have  the  same  effect. 

Section  3,  of  the  general  law  of  1872,  provides  that  upon 
its  adoption  "the  city  officers  then  in  office  shall  thereafter 
exercise  the  powers  conferred  upon  like  officers  in  this  act 
until  their  successors  shall  be  elected  and  qualified."  The 
relator  was  not  in  office  as  mayor  when  the  special  charter 
of  the  city  was  abrogated  and  the  general  law  substituted  in 
its  place.     The  office  to  which  he  was  elected  ceased  with- 
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the  law  creating  it,  and  the  saving  clause  applies  to  the 
mayor  then  in  office, — not  the  one  just  elected  under  the 
repealed  charter. 

If  McCreery  was  a  city  officer  then  in  office  when  the  city 
became  organized  under  the  act  of  1872,  his  right  to  con- 
tinue in  office  was  saved  by  the  third  section, — if  not,  the 
office  of  mayor  was  left  vacant.  This  consequence  could  not 
have  been  intended.  Jayne  could  not  qualify  merely  until 
his  successor  should  be  elected  and  qualified.  He  could  not 
qualify  for  one  year,  or  for  any  definite  term,  for  the  special 
charter  authorizing  it  was  abrogated. 

All  the  authorities  concur  in  the  rule  that  officers  elected 
and  qualified  for  fixed  terms,  may,  after  the  expiration  of  the 
terms,  exercise  all  the  powers  and  perform  the  duties  of  their 
offices  until  their  successors  are  elected  and  qualified.  It  is 
one  of  their  duties,  when  their  action  is  necessary,  to  order 
an  election,  to  give  notice,  or  do  whatever  may  be  necessary 
in  order  to  the  election  of  their  successors.  People  ex  rel.  v. 
Trustees,  51  111.  144 ;  People  ex  rel.  v.  Bartlett  et  al.  6  Wend. 
422. 

The  right  to  hold  the  office  after  the  expiration  of  the  term 
is  conferred  for  the  sake  of  the  public,  and  for  that  reason  a 
public  officer  can  not  found  a  right  to  hold  one  upon  his  own 
breach  of  duty.     Dillon  on  Mun.  Corp.  160. 

It  being  the  duty  of  the  city  officers  (the  mayor  and  city 
council)  in  office  when  the  organization  under  the  general 
law  took  effect,  to  order  an  election  for  their  successors, 
the  election  ordered  by  them  was  valid,  and  conferred  upon 
the  persons  elected,  when  qualified,  a  perfect  title  to  the 
offices.  The  act  of  1881,  amending  section  1,  article  1,  of 
the  act  of  1872,  does  not  change  the  law  in  this  respect. 
Under  it  it  is  still  competent  to  order  the  election  to  be  held 
on  some  other  day  than  the  day  of  the  annual  municipal 
election. 
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Messrs.  McClernand  &  Keyes,  Messrs.  Bradley  &  Brad- 
ley, Mr.  K.  H.  Hazlett,  Mr.  T.  C.  Mather,  Mr.  S.  D. 
Scholes,  Mr.  Charles  P.  Kane,  and  Mr.  J.  Otis  Humphrey, 
for  the  relator : 

It  is  contended  that  the  adoption  of  the  general  law  had 
the  effect  to  abrogate  the  special  charter,  and  legislate  out 
of  office  all  persons  elected  under  the  latter.  The  general 
law  provides  that  "all  laws  and  parts  of  laws  not  inconsis- 
tent with  the  provisions  of  this  act,  shall  continue  in  force, 
and  be  applicable  to  any  city  or  village  organizing  under  it, " 
the  same  as  if  such  change  of  organization  had  not  taken 
place.     Bev.  Laws,  1877,  p.  205,  sec.  6.     See,  also,  sec.  11. 

It  follows,  then,  that  the  charter,  so  far  as  it  is  not  incon- 
sistent with  the  general  law,  stands  with  and  is  a  part  of  the 
latter,  and  the  relator  is  "successor,"  in  the  terms  and  sense 
of  the  statute.  Although  the  relator  was  not  actually  in 
office  at  the  time  of  the  adoption  of  the  general  law,  yet  he 
was  an  officer  under  the  charter,  as  a  part  of  that  law,  and 
had  legal  title  to  the  office  to  which  he  was  elected,  which,  in 
law,  put  relator  in  constructive  possession  of  the  same  office. 

The  charter  and  ordinances  of  the  city  provide  that  "the 
persons  having  the  highest  number  of  votes  for  any  office 
shall  be  declared  elected. "  The  city  council  only  announced 
the  result  of  the  vote,  without  declaring  who  was  elected. 

A  board  of  canvassers,  whose  duties  are  ministerial,  may, 
by  mandamus,  be  compelled  to  receive  and  count  votes  re- 
jected by  it.  Florida  v.  Gibbs,  13  Fla.  55 ;  State  v.  County 
Judge,  7  Iowa,  186  ;  Clark  v.  McKenzie,  7  Bush,  523  ;  Kesler 
v.  Cameron,  39  Ind.  488 ;  State  v.  Dinsmore,  5  Brown,  145 ; 
Ellis  v.  County  Commissioners,  2  Gray,  370. 

The  writ  lies  to  compel  the  proper  officers  to  give  a  certi- 
ficate of  election  to  the  person  entitled.     State  v.  Judge,  13 
Ala.  815;  Strong,  Petitioner,  20  Pick.  484;   O'Farrellv.  Colby, 
2  Minn.  180 ;  State  v.  Loomis,  5  Ham.  358. 
16—106  111. 
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On  quo  warranto  the  respondent  must  show  by  what  title 
he  exercises  an  office.  It  is  not  enough  to  claim  his  election 
generally.  2  Potter  on  Corporations,  801,  sec.  674;  Clark 
v.  People,  15  111.  217;  Dillon  on  Mun.  Corp.  sec.  717. 

The  construction  of  appellant  would  make  section  3  of 
the  general  law  in  conflict  with  the  clause  of  the  constitution 
inhibiting  the  passage  of  any  law  extending  the  term  of  any 
officer's  office  beyond  that  for  which  he  is  elected  or  ap- 
pointed.    Const,  sec.  28,  art.  4. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  information  filed  in  this  case  is  in  the  nature  of  a 
quo  warranto,  and  was  brought  in  the  circuit  court,  in  the 
name  of  the  People,  on  the  relation  of  William  Jayne,  against 
Ahaz  N.  J.  Crook,  to  compel  him  to  disclose  by  what  author- 
ity he  intruded  himself  into  the  office  of  mayor  of  the  city  of 
Springfield,  and  has  since  continued  to  exercise  the  duties 
and  functions  of  such  office.  The  facts  of  the  case  appear 
from  the  pleadings,  and  are  not,  therefore,  a  matter  of  con- 
tention. A  concise  statement  will  be  necessary  to  an  under- 
standing of  the  legal  questions  discussed. 

It  is  set  forth  in  the  information,  that  on  the  4th  day  of 
April,  1882,  and  prior  thereto,  the  city  of  Springfield  was  a 
municipal  corporation,  organized  and  existing  under  a  special 
charter  granted  by  the  State,  having  such  powers  as  are 
usually  conferred  on  such  municipalities ;  that  the  city,  as 
such  municipal  corporation,  was  divided  into  six  wards,  by 
ordinance ;  that  its  city  government  consisted  of  one  mayor 
and  eighteen  aldermen,  being  three  from  each  ward,  and  such 
other  officers  as  are  usually  appointed  or  elected  by  such 
municipalities;  that  on  the  4th  day  of  April,  1882,  at  an 
election  for  city  officers  under  such  special  charter,  the  rela- 
tor, William  Jayne,  received  a  majority  of  all  the  votes  cast 
at  such  election  for  the  office  of  mayor  of  the  city ;  that  on 
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the  same  day  (the  4th  of  April,  1882,)  the  legal  voters  of  the 
city,  in  pursuance  of  a  notice  given  as  required  by  law,  voted 
for  and  against  the  incorporation  of  the  city  under  the  act  of 
1872  in  relation  to  "cities  and  villages,"  and  that  a  majority 
of  the  votes  cast  at  that  election  were  "for  organization  under 
the  general  law ; "  that  the  relator,  Jayne,  afterwards  gave  a 
sufficient  bond,  as  required  by  the  ordinances,  and  took  and 
subscribed  the  usual  oath  of  office,  and  that  by  reason  of 
such  election  and  so  qualifying  as  the  law  requires,  the  rela- 
tor became  and  was  entitled  to  have  and  hold  the  office  of 
mayor,  to  which  it  is  alleged  he  had  been  chosen  in  the  man- 
ner as  above  stated,  and  from  thence  receive  the  emoluments 
attached  to  such  office.  It  is  further  alleged  that  afterwards 
Ahaz  N.  J.  Crook  did,  by  reason  of  an  illegal  and  pretended 
election,  usurp  and  intrude  himself  into  the  office  of  mayor 
of  the  city,  and  has  since  unlawfully  held,  and  is  now  holding, 
such  office,  without  authority  of  law. 

In  the  plea  filed  to  the  information  exhibited  against  him 
by  respondent  it  is  in  substance  stated,  that  on  the  4th  day 
of  April,  1882,  the  question  was  submitted  to  the  voters  of 
the  city  of  Springfield  of  incorporating  under  the  act  of  1872 
in  relation  to  "cities  and  villages,"  and  that  at  such  election 
a  majority  of  the  votes  cast  were  in  favor  of  "organization 
under  the  general  law;"  that  afterwards,  on  the  13th  day  oi 
April,  in  the  same  year,  the  city  council,  by  ordinance,  divi- 
ded the  city  into  seven  wards,  and  on  the  14th  day  of  the 
same  month,  by  an  ordinance,  ordered  an  election  for  such 
city  officers  as  are  provided  for  in  the  general  law,  to  be 
holden  on  the  9th  day  of  May  next  thereafter,  and  by  the 
same  ordinance  fixed  the  places  of  voting  in  the  several  wards, 
and  ordered  notice  of  such  election  to  be  given,  as  the  law 
requires.  It  was  declared  by  the  preamble  to  the  latter  ordi- 
nance such  election  was  necessary  to  the  purposes  of  the 
act  of  incorporation,  the  provisions  of  which  had  just  been 
adopted  by  the  voters.     It  is  further  averred  in  respondent's 
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plea,  that  such  election  was  held,  as  appointed,  on  the  9th 
day  of  May,  1882,  and  that  at  such  election  respondent, 
Crook,  received  the  highest  number  of  votes  cast  thereat  for 
the  office  of  mayor  of  the  city,  and  that  the  votes  cast  at 
that  election  were  duly  canvassed  by  the  city  council,  and 
Uiat  respondent  was  declared  duly  elected  to  the  office  of 
mayor  of  the  city,  and  he  proceeded  to  qualify  as  such  officer, 
and  at  once  entered  upon  the  discharge  of  the  duties  pertain- 
ing to  such  office,  and  has  continued  to  discharge  the  duties 
thereof,  by  virtue  of  such  election  and  qualification,  as  he 
lawfully  might.  To  the  plea  alleging  these  principal  facts, 
and  others  of  minor  importance,  with  the  usual  formality 
and  definiteness,  the  demurrer  interposed  by  the  relator  was 
sustained  by  the  circuit  court,  and  judgment  of  ouster  pro- 
nounced. That  judgment  was  affirmed  in  the  Appellate 
Court  for  the  Third  District,  and  respondent  brings  the  case 
to  this  court  on  appeal. 

Before  passing  to  the  consideration  of  the  title  relator 
claims  to  the  office  of  mayor,  and  the  questions  of  law  raised 
on  the  causes  of  special  demurrer  to  the  sufficiency  of  the 
plea  to  the  information  exhibited  against  respondent,  some 
preliminary  questions  that  are  necessarily  involved  in  the 
decision  should  be  first  determined. 

It  is  familiar  law  that  municipal  charters  are  subject  to 
repeal  or  amendment,  at  the  pleasure  of  the  legislative  power 
granting  them.  It  is  equally  well  settled  that  the  absolute 
and  unconditional  repeal  of  a  municipal  charter  abolishes  all 
offices  under  it.  The  substitution  of  another  charter  with 
inconsistent  provisions,  without  any  saving  clause  as  to  the 
rights  of  officers  under  the  former  charter,  would  have  the 
same  effect.  It  is  for  the  reason  there  is  no  such  thing  as  a 
vested  right,  in  the  strict  sense  of  that  term,  in  a  municipal 
office,  that  places  it  above  legislative  control.  The  same 
power  that  creates  such  an  office  can  undoubtedly  abolish  it. 
It  is  so  obvious,  it  is  not  a  matter  of  dispute  that  the  vote  in 
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"favor  of  organization"  was  an  adoption  by  the  city  of  Spring- 
field of  the  act  of  1872  in  relation  to  "cities  and  villages,'* 
instead  of  or  as  a  substitute  for  the  special  charter  under 
which  the  city  had  previously  been  acting,  and  in  so  far  as 
the  provisions  of  the  general  law  may  be  inconsistent  with 
the  special  charter,  the  former  becomes  the  controlling  law 
for  the  city  government.  Section  6,  article  1,  of  the  act, 
declares,  however,  that  all  laws  or  parts  of  laws  not  incon- 
sistent with  the  provisions  of  the  general  law,  shall  continue 
in  force,  and  be  applicable  to  any  such  city  or  village  organ- 
ized under  it,  the  same  as  if  such  change  of  organization  had 
not  taken  place. 

It  was  decided  by  this  court  in  The  People  v.  Brown,  83 
111.  95,  that  the  reorganization  of  a  city  under  the  general 
Incorporation  law  of  1872  determined  the  tenure  of  all  offi- 
cers under  its  special  charter,  except  such  as  were  within 
the  saving  clause  of  that  act.  It  will  be  perceived  provision 
is  only  made  in  the  general  law  for  the  election  of  a  mayor, 
a  city  council,  a  city  clerk,  a  city  attorney,  and  a  city  treas- 
urer. All  other  offices  that  may  be  deemed  necessary  or 
expedient  must  be  provided  for  by  the  city  council,  and  the 
officers  to  fill  them  are  to  be  either  elected  by  the  legal  voters 
or  appointed  by  the  mayor,  with  the  approval  of  the  city 
council,  as  shall  be  provided  by  ordinance.  It  must  be 
understood,  then,  that  the  "officers  in  office"  at  the  time  of 
the  adoption  by  any  city  of  the  general  Incorporation  act 
instead  of  or  as  a  substitute  for  its  special  charter,  "shall 
exercise  the  powers  conferred  upon  like  officers  in  this  act 
until  their  successors  shall  be  elected  and  qualified, "  applies 
only  to  officers  holding  under  the  special  charter  that  answer 
to  the  same  officers  provided  for  in  the  general  Incorporation 
act.  All  other  offices  are  abolished  eo  instanti  by  the  adop- 
tion of  the  general  law.  This  construction  was  given  to  the 
statute  in  The  People  v.  Brown,  supra,  and  it  is  not  understood 
either  party  makes  any  argument  against  its  correctness. 
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Keeping  these  general  principles  and  this  construction  of  the 
statute  in  view,  a  clearer  understanding  can  be  more  readily 
had  of  the  latter  clause  of  section  3,  article  1,  of  the  general 
Incorporation  act,  which  has  been  the  subject  of  so  much 
argument  and  illustration.  The  ambiguity  arises  out  of  the 
use  of  the  words  "the  city  officers  then  in  office. "  It  is  con- 
cerning such  officers  it  is  provided  they  shall  "thereupon 
exercise  the  powers  conferred  upon  like  officers  in  this  act 
until  their  successors  shall  be  elected  and  qualified."  As 
counsel  tersely  express  it,  the  contention  being  what  officers 
are  meant  by  the  expression  "the  city  officers  then  in  office." 
Is  it  intended  to  mean  the  persons  voted  for,  and  who  received 
a  majority  of  the  votes  cast  for  certain  officers  on  the  same 
day  of  the  voting  for  and  the  adoption  of  the  general  law,  or 
does  it  mean  the  officers  elected  at  the  preceding  annual 
ilection,  and  whose  terms  of  office  would  expire  as  soon  as 
&eir  successors  should  thereafter  be  elected  and  qualified, 
and  who  were  still  holding  and  exercising  the  functions  of 
their  respective  offices  on  the  day  of  such  vote  for  the  reor- 
ganization of  the  city  under  the  general  law  ?  Unquestionably 
the  latter  persons  are  meant,  and  the  argument  that  supports 
this  construction  is  so  apparent  it  need  not  be  elaborated. 
Treating  the  expression  "the  city  officers  then  in  office,"  as 
descriptive  of  a  class  of  officers  who  are  "thereupon  to  exer- 
cise the  powers  conferred  on  like  officers  *  *  *  until 
their  successors  shall  be  elected  and  qualified, "  it  may  be 
inquired  who  are  the  persons,  and  what  qualifications  must 
they  have,  to  bring  them  within  this  description  ?  Plainly 
they  must  be  city  officers,  and  must  then  (that  is,  at  the 
Hme  of  the  adoption  of  the  general  law,)  be  "in  offices. "  Of 
the  persons  claiming  the  several  city  offices,  who  aie  they 
that  answer  this  description?  Only  the  officers  elected  and 
qualified  at  the  previous  municipal  election  in  April,  1881. 
They  were  the  only  persons  "then  in  office,"  and  no  other 
persons  come  within  the  statutory  description.     A  person 
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elected  to  a  position  would  not  be  an  officer,  in  the  sense 
that  term  is  used  in  the  law,  until  he  should  thereafter  be 
qualified,  as  the  law  directs,  by  giving  bond  and  taking  the 
oath  of  office  when  these  acts  are  required  by  law.  It  can 
not  be  insisted,  with  any  show  of  reason,  that  relator  and 
certain  aldermen,  and  who,  like  himself,  received  a  majority 
of  the  votes  cast  at  the  election  when  the  general  law  was 
adopted,  were  officers  of  the  city  at  the  close  of  the  voting  on 
that  day.  They  had  not  then  been  qualified  in  conformity 
with  the  city  ordinances,  and  it  could  not  then  be  known  that 
they  ever  would.  First,  they  might  decline  to  take  upon 
themselves  the  burden  of  the  offices  to  which  they  had  been 
chosen,  and  therefore  decline  to  qualify;  and  second,  the 
charter  under  which  they  were  chosen  might  be  repealed  or 
annulled,  as  it  was,  before  they  could  qualify,  and  certainly 
they  could  not  thereafter  qualify  under  a  charter  that  had 
ceased  to  exist.  It  is  essential  a  person  chosen  should  qualify 
before  he  becomes  an  officer,  in  the  sense  that  term  is  used 
in  the  statute. 

This  view  finds  support  in  another  consideration.  The 
majority  vote  of  the  people  "for  city  organization"  was  the 
adoption  of  the  general  law,  and  it  was  a  perfected  act  when 
the  vote  closed  on  that  day.  Nothing  thereafter  remained 
to  be  done,  and  the  old  charter  was,  in  fact,  repealed.  The 
repeal  of  the  old  charter  was  perfected,  and  it  had  ceased  to 
exist  before  relator  could  be  qualified,  or  before  he  offered  to 
qualify.  How,  then,  can  it  be  said  the  persons  voted  for  on 
the  same  day  the  general  law  was  adopted  by  the  legal  voters 
of  the  city  were  "city  officers  then  in  office?"  The  proposi- 
tion involves  a  legal  solecism.  It  would  seem,  therefore,  to 
follow,  the  persons  elected  and  qualified  at  the  previous 
municipal  election,  in  1881,  and  who  were  in  office  on  the 
day  the  majority  vote  of  the  legal  voters  of  the  city  was  cast 
"for  city  organization  under  the  general  law,"  were  "the  city 
officers  then  in  office"  who  should  "thereupon  exercise  the 


2-18  Crook  v.  The  People  ex  rel.  [March 

Opinion  of  the  Court. 

powers   conferred  upon  like   officers      *     *     *     until  their 
successors  shall  be  elected  and  qualified." 

Two  grounds  are  urged  against  the  correctness  of  this  con- 
struction: First,  because  the  constitution  of  1870  (sec.  28, 
art.  4,)  provides  "no  law  shall  be  passed  which  shall  operate 
to  extend  the  term  of  any  public  officer  after  his  election  or 
appointment,"  and  the  argument  is,  if  the  officers  elected  at 
the  previous  municipal  election,  in  1881,  are  the  "officers" 
who  shall  exercise  the  powers  conferred  on  like  officers  until 
their  successors  shall  be  elected  and  qualified,  then  the  terms 
of  their  respective  offices  would  be  extended  past  the  time 
for  which  they  were  elected,  which  is  forbidden  by  the  con- 
stitution ;  and  second,  because  the  persons  that  received  the 
highest  number  of  votes  for  the  respective  offices,  cast  for 
them  on  the  day  of  the  adoption  of  the  general  law,  are  the 
successors  of  the  officers  elected  at  the  previous  municipal 
election,  and  must,  for  that  reason,  be  regarded  as  "the  city 
officers  then  in  office,"  within  the  meaning  of  the  clause  of 
the  statute.  Neither  proposition  can  be  maintained.  That 
the  "officers  then  in  office"  who  shall  exercise  the  powers 
conferred  by  the  general  law  on  "like  officers, "  are  officers  in 
the  sense  that  term  is  used  in  the  constitution,  no  reasonable 
doubt  is  entertained.  They  are  so  denominated,  and  the 
functions  they  perform  pertain  to  offices.  But  the  argument 
on  this  branch  of  the  case  assumes  for  its  support  that  which 
does  not  exist.  It  is  not  accurate  to  say  the  terms  of  the 
"city  officers  then  in  office"  are  or  were  extended  for  any 
period  past  the  term  for  which  they  were  elected,  by  virtue 
of  any  law  or  statute  enacted  by  the  General  Assembly. 
Such  is  not  the  fact.  It  is  true  these  officers  were  elected 
for  definite  periods,  but  it  is  also  true  they  were  elected  to  hold 
their  respective  offices  until  their  successors  should  be  elected 
and  qualified.  No  statute  or  law  provides  that  any  of  these 
officers  shall  or  may  hold  their  respective  offices  past  the 
time  their  successors  shall  be  elected  and  qualified,  and  until 
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the  happening  of  that  event  it  is  lawful  for  them  to  hold  their 
respective  offices. 

The  second  proposition  also  admits  of  a  satisfactory  answer. 
The  "successors"  of  "the  city  officers  then  in  office,"  un- 
doubtedly means  "successors"  elected  under  the  general  law. 
Narrowing  the  meaning  of  the  word  "successors,"  as  must  be 
done  by  any  fair  construction  of  the  statute,  to  "successors" 
to  such  officers  to  be  elected  and  qualified  under  the  general 
law,  the  case,  in  this  respect,  is  relieved  of  all  difficulty.  The 
charter  under  which  the  relator  claims  to  have  been  elected 
and  qualified  as  mayor  of  the  city,  was  repealed  or  annulled 
before  he  was,  or  could  be,  qualified  as  an  officer  under  it. 
Thereafter  he  could  not  qualify  under  it,  because  it  had  then 
ceased  to  exist  or  be  a  law  for  the  government  of  the  city, 
or,  indeed,  any  law  at  all.  The  relator,  therefore,  never 
became  an  officer  of  the  city,  and  how  could  he  be  the  "suc- 
cessor" of  an  officer  if  he  was  not  himself  an  officer?  As  has 
been  seen,  it  was  indispensable  before  relator  could  be  the 
"successor"  of  the  mayor  of  the  city  "then  in  office,"  he  must 
have  been  elected  and  qualified  under  the  general  law.  That 
is  not  claimed  for  him.  These  considerations  make  it  clear 
the  relator  himself  has  no  title  to  the  office  of  mayor,  into 
which  it  is  alleged  respondent  has  intruded  himself. 

Passing  now  to  the  consideration  of  the  question  whether 
respondent  has  shown  title  to  the  office  of  mayor,  the  func- 
tions of  which  he  now  claims  the  right  to  exercise,  it  will  be 
necessary  to  remark  on  the  causes  of  special  demurrer  to  his 
plea  to  the  information  exhibited  against  him,  and  in  which 
he  sets  up  his  title  to  such  office.  The  law  makes  it  incum- 
bent on  respondent  to  show  title  to  the  office  he  claims  the 
right  to  hold,  or  he  must  suffer  judgment  of  ouster.  On  this 
branch  of  the  case  no  mere  technical  objections  will  be  enter- 
tained or  regarded.  The  questions  involved  are  of  too  much 
public  importance  to  be  made  to  depend  on  any  grounds  of 
mere  faulty  pleading.     The  facts  alleged  in  the  plea,  if  true, 


250  Crook  v.  The  People  ex  rel.  [March 

Opinion  of  the  Court. 

and  the  demurrer  admits  them  to  be  true,  make  it  impos- 
sible the  relator  can  himself  have  any  title  to  the  office  in 
question,  and  no  formal  denial  of  his  title  is  necessary  to 
make  it  a  good  plea.  It  is  enough  if  the  facts  pleaded  show 
relator  has  no  title, — anything  beyond  that  is  mere  redun- 
dancy. 

It  is  said  the  plea  is  not  sufficient  because  it  does  not 
allege  by  whom  or  by  what  authority  the  persons  acting 
called  the  special  election  at  which  respondent  was  elected 
mayor,  as  he  avers  he  was.  It  appears  the  special  election 
was  called  in  pursuance  of  an  ordinance  passed  by  the 
city  council  on  the  14th  day  of  April,  1882.  It  sufficiently 
appears  the  council  that  passed  the  ordinance  was  the 
council  "in  office"  when  the  general  law  was  adopted  by  the 
legal  voters  of  the  municipality.  That  shows  by  "whom" 
the  election  was  called,  and  their  "authority"  for  calling 
it  exists  in  public  law,  and  it  was  not  necessary  to  plead  it 
specially. 

Another  objection  confidently  taken  is,  the  plea  does  not 
show  valid  title  to  the  office  in  question  in  respondent,  for 
the  reason  it  admits  the  reorganization  of  the  city  under  the 
general  law  by  a  vote  therefor  on  the  4th  day  of  April,  1882, 
and  as  respondent's  title  to  the  office  rests  solely  upon  his 
election  at  a  special  election  held  on  the  9th  of  May,  1882, 
unless  such  special  election  was  authorized  by  the  general 
law  then  it  would  be  void,  and  would  confer  on  respondent 
no  title  to  the  office  of  mayor.  The  position  is  assumed  that 
no  contingency  had  then  happened  that  would  make  it  law- 
ful for  the  city  council  to  call  a  special  election  under  the 
general  law,  which  had  become  the  law  for  the  government 
of  the  city.  This,  it  is  apprehended,  is  a  misconception  of 
both  the  law  and  the  fact.  If  the  law,  under  the  facts  set 
forth  in  the  plea,  authorized  a  special  election  to  be  called,  at 
which  respondent  could  have  been  elected,  it  will  be  suffi- 
cient whether  that  conclusion  is  pleaded  or  not.     That,  it  is 
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thought,  the  law  does  authorize  to  be  done.  It  is  averred 
that  on  the  4th  day  of  April,  1882,  at  an  election  held  in 
accordance  with  the  act  of  1872  in  relation  to  "cities  and 
villages, "  there  was  submitted  to  the  legal  voters  of  the  city 
of  Springfield  the  question  whether  the  city  would  become 
incorporated  under  that  act,  and  at  that  election  a  majority 
of  the  votes  cast  were  "for  city  organization  under  the  gen- 
eral law, "  whereby  the  city  of  Springfield  became,  then  and 
there,  on  that  day,  incorporated  under  the  general  law  in 
relation  to  "cities  and  villages."  It  then  became  the  duty  of 
the  "city  officers  then  in  office"  to  proceed  to  put  in  opera- 
tion the  city  government  under  the  general  law.  That,  the 
pleas  show,  they  did  do  without  any  unreasonable  delay, — 
first,  by  dividing  the  city  into  seven  wards,  as  the  law  directs  ; 
and  second,  by  fixing  voting  places  in  such  wards,  and  calling 
an  election  of  such  officers  as  the  general  law  authorized  to 
be  elected  by  the  people, — all  of  which  was  done  by  ordi- 
nance. That  was  the  only  way  in  which  the  form  of  city 
government  which  the  people  had  lately  adopted  could  be 
put  in  operation. 

It  was  the  plain  duty  of  "the  city  officers  then  in  office " 
to  adopt  measures  to  organize,  consistently  with  law,  the  city 
government,  and  had  they  omitted  that  duty  no  doubt  is 
entertained  that  they  could  have  been  compelled  to  go  for- 
ward and  perform  it.  So  far  as  the  plea  of  respondent  goes, 
it  is  insisted,  it  assigns  or  gives  no  special  reason  for  holding 
the  special  election  at  which  respondent  was  elected  mayor. 
It  is  not  understood  it  was  necessary  to  assign  any  special 
reason  or  cause  for  holding  such  special  election.  The  plea 
does,  however,  set  forth  the  facts  that  made  it  the  duty  of 
"the  city  officers  then  in  office"  to  proceed  at  once  to  divide 
the  city  into  wards,  and  call  a  special  election  to  elect  their 
successors,  and  among  the  powers  expressly  conferred  by 
statute  on  the  city  council  (sec.  14,  art.  4,)  is  the  power  to 
call  a  special  election  in  "all  cases,"  when  necessary  for  the 
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purposes  of  the  act  under  which  the  city  had  just  become 
incorporated.  That  was  a  sufficient  warrant  for  calling  the 
special  election.  It  is  wholly  immaterial  whether  there  had 
been  a  failure  to  elect  officers  on  the  day  appointed  for  the 
regular  municipal  election.  The  power  to  call  a  special  elec- 
tion in  such  cases  does  not  depend  on  that  fact  alone.  It 
may  be  done  whenever  it  is  necessary  for  the  purposes  of  the 
act  of  incorporation.  It  is  obvious  that  before  any  election 
could  be  held  under  the  general  law  for  the  election  of  city 
officers,  it  was  necessary  the  city  should  first  be  divided  into 
wards,  as  that  act  directs  shall  be  done,  and  voting  places 
fixed  and  judges  of  election  appointed.  All  that,  had  to  be 
done  by  ordinance,  and  it  could  not  be  done  in  time  to  hold 
an  election  for  city  officers  on  the  day  fixed  by  the  general 
law  for  holding  such  elections.  It  was  therefore  necessary, 
for  the  purposes  of  the  act,  a  special  election  should  be  called 
and  held  for  the  election  of  city  officers  under  the  general  law 
to  be  "successors"  to  the  "city  officers  then  in  office,"  and 
for  so  doing  the  statute  itself  was  a  sufficient  warrant. 

It  is  unnecessary  to  extend  this  discussion  further.  Enough 
has  been  said  to  give  expression  to  the  views  of  the  court  on 
the  principal  questions  discussed.  The  conclusions  reached 
are,  first,  the  relator  has  no  title  in  law  to  the  office  of  mayor, 
which  he  claims ;  and  second,  under  the  state  of  facts  ap- 
pearing in  the  plea  of  respondent,  which  the  demurrer,  of 
course,  admits  to  be  true,  the  statute  warranted  the  calling 
of  a  special  election  for  the  election  of  the  "successors"  of 
the  "city  officers  then  in  office,"  as  was  done,  and  as  respond- 
ent was  elected  mayor  of  the  city  at  such  election,  and  there- 
after qualified,  as  the  law  directs,  his  title  to  the  office  of 
mayor  is  valid. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  that  court  to  reverse 
the  judgment  of  the  circuit  court,   and  remand  the  cause 
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to  the  circuit  court,  with  directions  to  overrule  the  demurrer 
to  the  plea,  and  render  judgment  for  respondent. 

Judgment  reversed. 

Mr.  Justice  Dickey  was  not  present  at  the  argument  of 
this  case,  and  gave  no  opinion. 


Jacksonville  and  Southeastern  Kailway  Company 

v. 
Michael  H.  Walsh. 

Filed  at  Springfield  March  29,  1883. 

1.  Eminent  domain — measure  of  damages.  In  a  proceeding  under  the 
Eminent  Domain  act  to  condemn  property  for  a  railroad  depot,  the  cash  value 
of  the  property  is  the  only  proper  measure  of  damages.  All  evidence  tend- 
ing to  show  that  value  is  proper,  and  all  evidence  tending  to  enhance  the 
damages  above  or  reduce  them  below  that  sum  is  improper. 

2.  In  such  case  the  evidence  should  be  confined  to  the  market  value  of 
the  property  sought  to  be  taken,  and  all  evidence  of  the  amount  of  business 
that  was  or  could  be  done  on  it,  or  the  probable  profits  arising  therefrom, 
should  be  rejected.  The  purpose  for  which  the  property  was  used  and 
designed,  its  location  and  advantages  as  to  situation,  are  proper  matters  for 
the  consideration  of  the  jury;  but  the  profits  of  the  business  past,  and  con- 
jectural profits  for  the  future,  are  too  speculative  and  uncertain  upon  which 
to  ascertain  the  market  or  cash  value  of  the  property. 

3.  The  question  of  the  cost  of  the  erecting  of  such  buildings  as  were  upon 
the  premises  is  not  an  element  of  damages,  unless  it  is  shown  they  would 
actually  increase  the  value  of  the  premises  to  the  extent  of  their  cost.  Such 
improvements  may  or  may  not  enhance  the  value  of  the  land  to  the  amount 
of  their  cost.  The  true  question  is,  not  what  the  property  cost,  but  for  how 
much  would  it  sell. 

4.  Instruction — calling  attention  to  the  evidence  of  one  party.  On  an 
inquest  of  damages  for  property  sought  to  be  condemned,  an  instruction 
which  singles  out  and  calls  attention  to  the  testimony  of  the  land  owner  is 
erroneous,  as  unfair,  and  calculated  to  mislead  the  jury,  by  seemingly  giving 
undue  importance  to  such  testimony. 
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Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison,  Whitlock  &  Lippincott,  for  the  appel- 
lant: 

The  "dry  claim  for  the  intrinsic  value  of  the  property  in 
question"  was  the  true  measure  of  damages  in  this  case. 
Sedgwick  on  Measure  of  Damages,  (6th  ed.)  side  page  566 ; 
Jacob  v.  City  of  Louisville,  9  Dana,  144. 

The  "just  compensation"  to  Walsh  was  the  actual  value  of 
the  real  estate  as  it  stood,  with  the  improvements  and  sur- 
roundings.    2  Kent,  (12th  ed.)  340,  note. 

This  court  has  often  held  substantially  the  same  rule. 
Lake  Shore  and  Michigan  Southern  R.  R.  Co.  v.  Chicago  and 
Western  Indiana  R.  R.  Co.  100  111.  30 ;  Jones  v.  Chicago  and 
Iowa  R.  R.  Co.  68  id.  380 ;  Keithsburg  and  Eastern  R.  R. 
Co.  v.  Henry,  79  id.  292. 

The  income  from  the  bar-room  and  hotel  on  the  premises 
constituted  no  part  of  the  case  before  the  jury.  Lake  Shore 
and  Michigan  Southern  R.  R.  Co.  v.  Chicago  and  Western 
Indiana  R.  R.  Co.  100  111.  32 ;  Booker  v.  Venice  and  Caron- 
delet  Ry.  Co.  101  id.  337. 

There  was  no  pretense  that  the  property  had  ever  been  or 
was  intended  for  rent,  and  the  rental  value,  therefore,  was 
not  competent  evidence.  Jones  v.  Chicago  and  Iowa  R.  R. 
Co.  68  111.  380 ;  Booker  v.  Venice  and  Carondelet  Ry.  Co.  101 
id.  337. 

Mr.  W.  H.  Barnes,  Mr.  Geo.  W.  Smith,  and  Mr.  Oscar  A. 
DeLetjw,  for  the  appellee,  discussed  the  facts  and  evidence 
as  to  the  value  of  the  property  sought  to  be  condemned,  to 
show  it  fully  justified  the  finding  of  the  jury. 

To  test  the  compensation  for  taking  the  property  of  Walsh 
by  the  selling  price  in  open  market,  is  not  just.  It  would 
not  compensate.     It  is  true  the  property  was  worth  more  in 
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the  use  he  was  putting  it  to  than  any  other.  True,  it  had  a 
special  value,  and  for  this  he  was  entitled  to  compensation. 
Railroad  Co.  v.  Van  Horn,  18  111.  258. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  under  the  Eminent  Domain  act,  to 
condemn  land  for  railroad  purposes.  The  petition  was  filed 
and  presented  to  the  circuit  judge,  and  he  fixed  the  time  for 
a  hearing  on  the  12th  of  August,  1882.  On  the  day  thus 
fixed  appellee  appeared  and  filed  an  answer,  denying  all  the 
material  allegations  of  the  petition.  A  jury  was  impaneled, 
and,  at  the  instance  of  appellee,  they  went  upon  and  ex- 
amined the  premises  sought  to  be  condemned,  before  the 
admission  of  any  evidence.  The  evidence  was  heard  by  the 
jury,  and  they  found  and  reported  $14,000  as  the  damages 
appellee  would  sustain  by  taking  the  property  for  a  depot  for 
the  road.  Appellant  thereupon  entered  a  motion  for  a  new 
trial,  but  it  was  overruled  by  the  judge,  and  a  final  order 
entered  on  the  finding  of  the  jury.  The  railroad  company 
thereupon  prayed  and  perfected  an  appeal,  and  the  record  is 
brought  to  this  court,  and  various  errors  are  assigned. 

There  can  be  no  plainer  proposition  than  the  cash  value 
of  the  property  condemned  was  the  sum  appellee  was  entitled 
to  recover  as  damages.  All  legitimate  evidence  tending  to 
establish  that  sum  was  proper,  and  all  evidence  that  tended  to 
enhance  the  damages  above  or  reduce  them  below  that  sum 
was  illegitimate  and  improper.  The  inquiry  should  have  been 
confined  to  the  market  value  of  the  property,  and  all  evidence 
of  the  amount  of  business  that  was  or  could  be  done  in  it, 
or  the  probable  profits  arising  therefrom,  was  improper,  and 
should  have  been  rejected.  The  purposes  for  which  it  was 
used  and  designed,  its  location  and  advantages  as  to  situa- 
tion, were  proper  matters  of  consideration  by  the  jury ;  but 
the  profits  of  the  business  of  the  past,  and  conjectural  profits 
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for  the  future,  were  too  speculative  and  uncertain  upon  which 
to  ascertain  the  market  or  cash  value  of  the  property.  The 
question  was  not  the  value  of  the  property  for  a  short  term 
of  years,  but  the  entire  property,  and  its  value.  Here,  evi- 
dence was  admitted  to  show  the  sales  of  liquor  in  the  saloon 
each  day,  and  the  profits  accruing  from  these  sales.  Such 
sales  depend  so  largely  on  varying  circumstances  that  the 
damages  are  purely  speculative.  Whether  there  shall  be 
licenses  granted  to  keep  saloons  in  the  municipality  is  con- 
tingent, and  wholly  uncertain.  No  one  can  say  that  when 
appellee's  license  expires,  he  or  others  can  procure  another 
for  years,  if  ever,  afterwards.  That  all  depends  upon  the 
discretion  of  the  municipal  authorities.  Again,  one  person 
can  do  a  greatly  larger  business  in  the  same  calling,  at  the 
same  place,  and  under  the  same  circumstances,  than  another. 
It  may  be  that  appellee  could,  in  that  saloon,  do  double  the 
amount  of  business  that  any  other  person  could  do.  Such 
considerations  are  purely  contingent,  and  altogether  specula- 
tive, and  can  not  form  the  basis  for  fixing  the  price  of  the 
property,  and  its  market  value  was  the  question  involved,  and 
which  the  jury  were  required  to  find.  That  was  the  measure 
of  the  damages  they  were  to  assess. 

The  question  as  to  the  number  of  guests  that  stopped  at 
the  house  daily,  was  of  the  same  character.  That  depended 
upon  a  great  number  of  contingencies.  As  one  witness 
answered,  the  house  was  sometimes  full,  and  sometimes  it 
was  not.  Again,  the  question  of  the  cost  of  erecting  such 
buildings  was  not  an  element  of  damages,  unless  it  were 
shown  they  would  actually  increase  the  value  of  the  premises 
to  the  extent  of  their  cost.  All  know  that  the  cost  of  improve- 
ments on  real  estate  is  not  a  true  test  of  their  value  in  mar- 
ket. They  may,  or  not,  owing  to  circumstances,  enhance 
the  value  of  the  property  to  the  amount  of  their  cost.  The 
true  question  was,  what  was  the  value  of  the  property  as  it 
then  was, — not  what  it  cost,  but  for  how  much  would  it  sell. 
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The  admission  of   this  evidence,   against   the  objection  of 
appellant,  was  also  error. 

It  is  urged  that  the  court  erred  in  giving  appellee's  sixth 
instruction.  It  singles  out  and  calls  attention  to  the  testi- 
mony of  appellee,  in  finding  their  verdict.  Such  a  practice 
has  long  been  condemned,  in  numerous  cases  in  this  court, 
as  unfair,  and  calculated  to  magnify  the  importance  of  the 
evidence  of  the  particular  witness.  Here  there  were  many 
witnesses  as  to  the  value  of  the  property,  and  great  contra- 
riety of  opinion  as  to  its  value,  and  the  jury  might  well  ask 
why  the  judge  should  refer  to  the  evidence  of  this  particular 
witness,  unless  it  was  regarded  as  more  reliable  than  that  of 
all  others.  Even  his  own  witnesses  did  not  all  agree  with 
him  as  to  value.  Then  why  single  out  and  refer  to  his  evi- 
dence above  all  others,  and  this,  too,  when  he  was  a  deeply 
interested  witness  ?  Why  should  the  court  thus  indorse  his 
evidence  ?  We  must  in  this  case,  as  we  have  in  many  pre- 
vious cases,  hold  this  instruction  erroneous,  and,  in  the 
conflict  of  the  evidence,  ground  for  a  reversal. 

For  the  errors  indicated  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


David  Puterbaugh 

v. 
Charles  Hammond. 

Filed  at  Ottawa  March  28,  1883. 

1.  Assignee  with  notice — measure  of  recovery  on  a  note  given  as  an 
indemnity.  A  principal  maker  of  a  note  gave  to  his  surety  thereon  a  note 
for  $2000,  secured  by  a  second  mortgage  on  land,  to  indemnify  him  against 
loss  in  respect  to  his  suretyship,  upon  which  the  surety  indorsed,  "This  note 
is  made  to  secure  me  against  any  and  all  loss  that  I  may  sustain  from  having 
signed  notes,  as  security,  with  said  principal,"  and  signed  his  name  thereto. 
17—106  III. 
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The  surety,  after  judgment  against  him  and  his  principal,  indorsed  such 
indemnifying  note,  before  maturity,  to  a  prior  mortgagee,  who  paid  to  the 
creditor  in  the  judgment  $1600,  and  the  surety  paid  the  balance  of  the  judg- 
ment against  him  and  his  principal:  Held,  in  a  suit  by  the  assignee  against 
the  maker  of  the  indemnifying  note,  that  the  former,  having  notice  from  the 
memorandum  on  the  note  that  it  was  given  only  to  secure  the  payee  for  all 
moneys  he  might  pay  for  the  maker,  could  only  recover  the  amount  paid  by 
the  assignor  as  surety,  with  the  right  first  to  retain  the  $1600  advanced  by 
him  on  the  judgment,  and  interest  thereon,  and  hold  the  residue  of  the  col- 
lection to  make  the  assignor  whole  for  the  balance  of  the  payment  made  by 
him  as  surety  of  the  maker  of  the  note. 

2.  Principal  and  surety  —  assignment  by  the  latter  of  collateral 
paper  held  as  indemnity — right  of  action  in  the  former.  In  such  case  the 
maker  of  the  note  so  assigned  is  not  damaged  by  the  assignment  when  he  has 
not  paid  the  note,  and  can  not  be  damaged  thereby,  for  the  reason  that  on 
payment  of  the  sum  advanced  by  the  assignee,  and  to  the  assignor  the  money 
paid  by  him  as  surety  in  discharge  of  the  judgment,  the  note  given  as  indem- 
nity would  be  satisfied,  notwithstanding  its  assignment. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Carroll  county ;  the  Hon.  John  V.  Eustace,  Judge,  presiding. 

This  is  an  action  of  assumpsit,  brought  by  Hammond, 
against  Puterbaugh,  in  the  circuit  court  of  Carroll  county, 
to  the  January  term,  1881.  The  declaration  consisted  of 
the  common  counts,  for  goods  sold  and  delivered ;  for  money 
lent  and  advanced  to  defendant ;  for  moneys  paid,  laid  out 
and  expended  for  defendant ;  for  money  had  and  received ; 
for  money  due  for  interest ;  for  work  and  labor  done  and 
materials  furnished,  and  upon  an  account  stated.  The  de- 
fendant pleaded  non  assumpsit,  payment,  and  set-off.  Upon 
these  pleas  issues  were  formed,  which,  upon  trial  by  jury, 
were,  on  April  16,  1881,  found  for  plaintiff,  and  his  damages 
assessed  at  $1177.85.  A  motion  for  a  new  trial,  by  defend- 
ant, was  overruled,  and  judgment  was  entered  upon  the  ver- 
dict. This  judgment  was  affirmed  in  the  Appellate  Court, 
on  appeal,  and  Puterbaugh  appeals  to  this  court. 

The  bill  of  exceptions  shows  that  the  testimony  offered 
by  plaintiff  tended  to  prove  that  plaintiff  held  the  note  of 
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defendant  for  the  sum  of  $7, — due  March  2,  1878,  $8.30; 
that  on  December  27,  1878,  plaintiff  paid  for  defendant, 
costs,  to  police  magistrate,  $10.20 ;  that  at  the  June  term, 
1878,  of  the  circuit  court  of  the  county  of  Carroll,  a  judg- 
ment was  entered  against  Puterbaugh  and  Hammond,  for  the 
sum  of  $2102.25,  in  favor  of  Bent  &  Cottrell,  upon  a  note 
given  by  defendants,  on  which  Hammond  was  merely  security 
for  Puterbaugh.  This  note  was  given  February  5,  1877,  for 
$2000,  payable  in  one  year  from  date,  with  interest  at  the 
rate  of  ten  per  cent,  and  at  the  same  time,  or  soon  after, 
Puterbaugh  gave  to  Hammond  his  note  for  $2000,  payable 
two  years  from  date,  and  at  the  same  rate  of  interest.  This 
latter  note  was  secured  by  mortgage  on  what  was  called  the 
Wicks  farm.  On  this  note  was  a  memorandum,  signed  by 
Hammond,  saying: 

"This  note  is  made  to  secure  me  against  any  and  all  loss 
that  I  may  sustain  from  having  signed  notes,  as  security, 
with  said  Puterbaugh. 

"F  b  1C  '77  Charles  Hammond." 

On  December  27,  1878,  Hammond,  and  the  judgment 
creditors,  Bent  &  Cottrell,  and  one  Samuel  W.  Treat,  who 
held  a  prior  mortgage  on  the  Wicks  farm,  at  the  instance  of 
Hammond  made  an  arrangement  by  which  Treat  paid  t< 
Bent  &  Cottrell  $1600  upon  their  judgment  against  Puter- 
baugh, and  Hammond,  in  addition,  paid  $630.80,  (by  giving 
a  promissory  note  to  them,  which  was  accepted  as  payment, 
and  which  was  soon  after  this  paid,)  and  thereupon  Ham- 
mond assigned  to  Treat  the  note  by  Puterbaugh,  given  to 
Hammond  as  above  stated.  Afterwards  Treat  sued  out  an 
execution  upon  the  Bent  &  Cottrell  judgment,  against  Puter- 
baugh and  Hammond.  They  united  in  a  bill  for  an  injunc- 
tion to  stay  this  execution,  upon  the  ground  that  the  same 
was  fully  paid,  and  obtained  a  decree  against  Treat,  making 
such  injunction  perpetual.  In  prosecuting  this  suit  counsel 
were  employed  in  behalf  of  complainants,  and  Hammond 
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paid  $70  for  their  professional  services.  In  this  action, 
Hammond,  on  the  trial,  claimed  to  recover,  with  interest  to 
the  time  of  trial,  the  sums  paid  by  him  on  the  small  judg- 
ments, and  the  $630.80  paid  on  the  large  judgment,  the 
moneys  paid  by  him  for  attorney's  fees  in  the  chancery  suit, 
Mid  also  some  small  amounts  for  services  performed  by  him 
for  Puterbaugh,  in  and  about  his  business,  at  his  request. 
About  these  services  the  testimony  was  contradictory.  The 
chief  defence  set  up  was,  that  Hammond  had  sacrificed  the 
$2000  note  given  to  him  by  Puterbaugh,  by  selling  the  same 
for  less  than  its  value,  viz.,  for  $1600,  to  Treat,  without 
special  authority  or  the  consent  of  Puterbaugh.  It  was 
claimed  by  the  defendant,  at  the  trial,  that  he  should  have 
credit  for  the  difference  between  $1600  and  the  amount  due 
upon  the  face  of  the  $2000  note,  and  evidence  was  given  on 
the  trial  tending  to  show  that  the  Wicks  farm  was  of  value 
sufficient  to  secure  the  prior  mortgage  of  Treat,  and  also  this 
$2000  note  assigned  by  Hammond  to  Treat. 

Mr.  James  Shaw,  for  the  appellant : 

Commercial  paper  held  as  collateral  security  can  not  be 
sold  by  the  holder,  but  must  be  collected,  and  the  proceeds 
applied  on  the  debt  it  secures.  Joliet  Iron  Co.  v.  Sciota  Fire 
Brick  Co.  82  111.  548;  Wheeler  v.  Newbold,  16  N.  Y.  392; 
Edwards  on  Bailment,  261 ;  Garlick  v.  James,  12  Johns.  146  ; 
Depuy  v.  Clark,  12  Md.  428 ;  Union  Trust  Co.  v.  Rigdon,  93 
111.  458;  Zimpleman  v.  Veeder,  98  id.  613. 

The  purchaser  of  a  note  and  mortgage  at  a  discount,  before 
maturity,  is  entitled  to  collect  the  full  amount  due  on  said 
paper ;  and  such  is  the  law  even  when  the  paper  is  held  as 
collateral  security.  Tooke  et  ux.  v.  Newman  et  al.  75  111.  215  ; 
Raples  v.  Morgan,  2  Scam.  561 ;  Sherman  et  al.  v.  Blackman, 
24  111.  345 ;  Hilton  v.  Waring  et  al.  7  Wis.  492. 

A  person  taking  a  note  as  collateral  security  before  due,  is 
a  bona  fide  purchaser,  and  the  maker  can  have  no  defence  to 
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it,  but  must  pay  it  in  full.  Manning  v.  McClure,  36  111.  490 ; 
President,  etc.  v.  Chapin,  8  Mete.  40;  Rose  v.  Teeple,  16  Ind. 
37 ;  Home  v.  Cote,  51  N.  H.  287 ;  Tooke  et  ux.  v.  Newman 
et  al.  75  111.  215;  Bayliss  on  Sureties,  352. 

Messrs.  Hunter  &  Hoffman,  for  the  appellee : 

A  surety  has  a  right  of  action  against  his  principal  debtor 
for  any  and  all  amounts  the  surety  pays  for  him  after  the 
principal  is  in  default,  and  can  be  legally  called  on  for  pay- 
ment, or  after  the  surety  may  be  compelled  to  pay  the  same. 
Shepard  v.  Ogden,  2  Scam.  257 ;  Davis  et  al.  v.  The  People, 
1  Gilm.  409 ;  Bonham  v.  Galloway  et  al.  13  111.  68 ;  The 
Governor  v.  Lagow  et  al.  43  id.  142 ;  Darst  v.  Bates  et  al.  51 
id.  439 ;  Hall  v.  Smith,  5  How.  96 ;  Chitty  on  Contracts, 
(5th  Am.  ed.)  517,  and  note;  1  Parsons  on  Contracts,  470, 
471. 

When  a  note  and  mortgage  are  placed  in  the  hands  of  a 
creditor  as  collateral,  but  are  not  paid,  the  party  depositing 
them  can  claim  no  credit  for  the  amount  due  by  them  in  a 
suit  by  the  creditor.    Pretty  man  et  al.  v.  Barnard,  37  111.  109. 

A  bona  fide  holder  of  commercial  paper  is  one  who  acquires 
the  paper  in  good  faith,  without  notice  or  knowledge  of  de- 
fences or  of  circumstances  which  should  put  him  on  inquiry, 
for  a  valuable  consideration,  from  one  capable  of  transferring 
the  paper.     1  Parsons  on  Notes  and  Bills,  (2d  ed.)  254. 

In  a  suit  by  the  assignee  of  a  note,  who  holds  it  as  the 
trustee  of  the  payee,  against  the  maker,  the  latter  may  inter- 
pose any  defence  or  offer  any  set-off  which  such  maker  has 
against  the  payee.  Henry  v.  Scott,  3  Ind.  412;  1  Parsons 
on  Notes  and  Bills,  255,  note  s. 

In  a  suit  by  the  holder  of  a  note  held  as  collateral  security, 
the  maker  may  offer  any  defence  that  he  may  have  against 
the  payee  of  the  note,  except  as  to  the  amount  of  the  debt 
for  which  such  note  is  held.  Steere  v.  Benson,  2  Bradw.  560  ; 
Williams  v.  Siniih,  2  Hill,   301 ;    President,  etc.  v.  Chapin,  8 
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Mete.  40 ;  Jones  v.  Heffert,  3  Eng.  C.  L.  419 ;  Atlas  Bank  v. 
Doyle,  9  E.  I.  76. 

An  assignee,  in  equity,  holds  subject  to  all  defences. 
Grassly  et  al.  v.  Reinback,  4  Bradw.  342 ;  Foster  v.  Strong 
et  al.  5  id.  223 ;   Olds  v.  Cummings,  31  111.  188. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

It  is  contended  by  counsel  for  appellant,  that,  inasmuch 
as  this  note  of  Puterbaugh,  given  to  Hammond,  was  sold 
and  assigned  to  Treat  before  maturity,  Puterbaugh  is  liable 
to  pay  to  Treat  the  entire  amount  of  the  face  of  that  note, 
and  interest,  and  as  Hammond  had  no  authority  to  sacrifice 
the  note  by  a  sale  for  less  than  its  face,  Puterbaugh  had  the 
right,  in  this  action,  to  recoup  or  set-off  against  Hammond 
the  difference  between  the  sum  of  $1600  received  of  Treat, 
ind  the  amount  of  the  note,  and  accrued  interest  at  the  time 
)f  the  sale  to  Treat  by  Hammond.  We  do  not  see  how  this 
position  can  be  sustained.  It  is  true  the  note  was  not  due 
when  it  was  assigned  to  Treat,  but  it  is  equally  true  that 
there  was  a  memorandum  on  the  back  of  the  note,  signed  by 
Hammond,  which  gave  Treat  notice  that  the  note  was  not 
given  for  an  existing  debt,  but  merely  to  secure  Hammond 
for  all  moneys  he  might  pay  for  Puterbaugh,  as  his  security 
on  notes  signed  with  Puterbaugh,  by  Hammond.  Under 
these  circumstances,  the  only  amount  which  could,  in  any 
event,  be  recovered  from  Puterbaugh  on  this  $2000  note, 
would  be  the  amount  paid  by  Hammond  as  such  security, 
and  not  refunded  by  Puterbaugh ;  and  the  only  effect  of  the 
assignment  of  the  note  to  Treat  by  Hammond  was,  to  enable 
fcliat  amount  to  be  recovered  upon  the  note  in  the  name  of 
Treat,  and  to  give  Treat  a  preference,  authorizing  him  to 
apply  the  first  moneys  arising  from  collection  on  that  note 
to  repayment  to  him  of  the  $1600  advanced  by  him,  and 
interest  thereon,  and  requiring  him  to  apply  the  residue  of 
such  collections  to  making  Hammond  whole  for  payments 
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made  by  him  other  than  the  $1600.  Puterbaugh  has  paid 
nothing  on  this  note,  and  has  not  been  damaged  by  its  assign- 
ment to  Treat,  and  it  is  not  perceived  that  he  can  hereafter 
be  damaged.  Should  he  pay  to  Treat  the  $1600  advanced  by 
him  when  this  note  was  assigned  to  him,  and  pay  to  Ham- 
mond, with  interest,  the  other  moneys  paid  by  him  in  pay- 
ment of  these  judgments,  it  will  operate  as  a  full  satisfaction 
of  this  note  held  by  Treat. 

We  find  no  cause  to  disturb  the  judgment  of  the  Appellate 

Court,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 


Daniel  W.  Flynn  et  al. 

v. 

Mary  Fogarty. 

Filed  at  Ottawa  March  30,  1883. 

1.  Death  occasioned  by  intoxication—  suit  by  widow  for  injury  in 
her  means  of  support  by  the  loss  of  her  husband — grounds  of  action  under 
Dram-shop  act.  In  a  suit  by  a  widow  against  a  dram-shop  keeper  to  recover 
for  an  alleged  injury  in  the  means  of  support  of  the  plaintiff  as  the  result  of 
the  death  of  her  husband,  occasioned  by  his  being  in  a  state  of  intoxication 
produced  by  the  drinking  of  intoxicating  liquors  furnished  to  him  by  the 
defendant,  to  make  out  a  case  under  the  statute  it  is  necessary  to  establish, 
first,  that  the  defendant  sold  or  gave  to  the  plaintiffs  husband  intoxicating 
liquors;  second,  that  the  giving  or  selling  of  such  liquors  caused,  in  whole  or 
in  part,  his  intoxication;  third,  that  such  intoxication  caused  his  death;  and 
fourth,  that  by  reason  of  his  death  the  plaintiff  was  injured  in  her  means  of 
support. 

2.  Same — inference  of  injury  to  means  of  support — shifting  the  burden 
of  proof  If,  upon  the  trial  in  such  a  suit,  the  death  of  the  plaintiff's  hus- 
band is  shown,  and  that  his  death  was  occasioned  by  intoxication  produced 
by  liquors  sold  or  given  to  him  by  the  defendant,  in  the  absence  of  any  proof 
to  the  contrary  the  jury  will  be  warranted  in  inferring  therefrom  an  injury 
to  the  plaintiff's  means  of  support.  That  will  be  sufficient  to  shift  the  bur- 
den of  proof,  and  entitle  the  plaintiff  to  at  least  nominal  damages. 
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3.  Same — measure  of  damages — of  evidence  proper  to  be  considered. 
In  such  case,  in  order  to  ascertain  the  measure  of  the  plaintiff's  loss  from  the 
death  of  her  husband,  it  is  proper  to  show  his  age,  what  he  himself  had  done 
in  his  lifetime,  the  character  of  his  business,  his  habits  of  industry  and 
thrift,  income,  and  all  that  sort  of  thing,  with  a  view  of  determining  what  he 
probably  would  have  continued  to  do  but  for  his  death. 

4.  But  what  the  widow  may  have  done,  or  what  expenditures  she  may 
have  made,  since  his  death,  in  respect  to  the  business  in  which  her  hus- 
band had  been  engaged,  would  afford  no  ground  of  presumption  as  to  what 
he  would  have  done  in  the  event  he  had  lived.  So  where,  in  such  a  case,  it 
appearing  the  plaintiff's  husband  was  a  farmer,  the  plaintiff  was  permitted 
to  prove  that  since  her  husband's  death  she  had  expended  considerable 
sums  in  ditching  upon  the  farm,  and  having  rails  split,  and  fencing  made,  it 
was  held  that  proof  of  such  expenditures  should  not  have  been  allowed,  as  it 
afforded  no  criterion  by  which  to  determine  the  extent  to  which  the  plaintiff's 
means  of  support  had  been  permanently  diminished  by  her  husband's  death. 

C.  The  plaintiff  was  also  permitted,  in  giving  her  testimony,  to  detail  to 
the  jury  the  inconveniences  she  had  labored  under  since  her  husband's 
death, — how  she  had  to  go  to  town  on  cold  days,  and  the  fact  of  one  of  her 
girls  having  to  work  out,  and,  also,  to  speak  of  the  mangled  condition  in 
which  she  found  her  husband  shortly  after  the  injury  which  was  the  imme- 
diate cause  of  his  death;  how  she  fainted  away,  and  his  dying  remark  to  her, 
"Mary,  I  can't  see  you  any  longer, — I  am  getting  blind."  All  this  was 
improper,  as  having  no  bearing  on  the  issue  as  to  the  extent  of  injury  to  the 
plaintiff's  means  of  support  by  the  death  of  her  husband,  and  only  calculated 
to  enhance  the  damages  through  sympathy  for  the  plaintiff  and  prejudice 
against  the  defendant. 

6.  Evidence — leading  questions.  While  it  is  conceded  that  leading 
questions  may  be  propounded  to  a  witness  who  is  hostile  to  the  party  calling 
him,  or  is  required  to  testify  against  his  own  interest,  yet  in  the  absence  of 
any  considerations  of  this  character,  as,  where  the  witness  is  favorable  to  the 
party  examining  him,  such  a  course  of  examination  is  not  allowable. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Knox  county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  McKenzie  &  Calkins,  for  the  appellants. 

Messrs.  Willoughby  &  Daugherty,  and  Mr.  F.  S.  Murphy, 
for  the  appellee. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Mary  Fogarty,  the  appellee, 
in  the  Knox  circuit  court,  under  the  9th  section  of  the  Dram- 
shop act,  against  the  appellants,  Daniel  Flynn,  Septimus 
Merrick,  Gus  Henderson,  and  others  who  are  not  parties  to 
this  appeal,  to  recover  damages  for  the  loss  of  her  husband, 
John  Fogarty,  whose  death,  it  is  claimed,  was  caused  by  in- 
toxicating liquors  sold  to  him  by  the  appellants.  The  cause 
was  tried  before  the  court  and  a  jury,  in  the  month  of 
December,  1880,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  for  $1800,  which  was  subsequently  affirmed  by  the 
Appellate  Court  for  the  Second  District,  and  the  appellants 
bring  the  case  here  for  review. 

The  evidence  shows  that  the  deceased  was  between  forty 
and  fifty  years  of  age,  in  good  health,  and  by  occupation  a 
farmer ;  that  he  was  the  head  of  a  family,  consisting  of  him- 
self, wife,  and  eleven  children,  the  oldest,  a  son,  being  between 
eighteen  and  twenty  years  of  age ;  that  on  the  morning  of 
the  20th  of  October,  1879,  he  went  to  Galesburg  by  rail,  and 
shortly  after  his  arrival  there  commenced  drinking  intoxi- 
cating liquors,  and  continued  to  do  so,  off  and  on,  during 
the  day ;  that  at,  or  shortly  after,  a  quarter  past  six  in  the 
evening  he  left  Galesburg  for  home,  by  way  of  the  Chicago, 
Burlington  and  Quincy  railway,  in  a  state  of  intoxication ; 
that  he  arrived  at  St.  Augustine,  his  home  station,  not  far 
from  seven  o'clock  of  the  same  evening ;  that  in  attempting 
to  get  off  the  train  he  fell  from  the  platform  between  two 
cars,  when  the  wheels  of  the  rear  one  passed  over  both  his 
legs,  inflicting  injuries  from  which  he  died  the  following 
morning.  The  evidence  satisfactorily  shows  that  the  deceased 
drank  intoxicating  liquors  at  least  three  times  during  the 
day  at  Flynn  &  Merrick's  saloon, — once  in  the  forenoon  and 
twice  in  the  evening, — the  last  time  being  between  four  and 
five  o'clock.     It  was  also  shown  that  the  deceased  took  three 
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glasses  of  beer  in  the  forenoon  at  Henderson's  saloon,  the 
exact  time  not  being  fixed.  This  was  all  the  evidence  tend- 
ing to  connect  the  defendants  with  the  intoxication  of  the 
deceased. 

Appellee  bases  her  right  of  recovery  upon  the  sole  ground 
"she  has  been  injured  in  her  means  of  support."  To  make 
out  a  case,  under  the  statute,  it  was  necessary  for  her  to  sat- 
isfactorily establish,  first,  that  the  defendants  sold  or  gave  to 
the  deceased  intoxicating  liquors ;  second,  that  the  giving  or 
selling  of  such  liquors  caused,  in  whole  or  in  part,  his  intoxi- 
cation ;  third,  that  such  intoxication  caused  his  death ;  and 
fourth,  that  by  reason  of  his  death  the  plaintiff  was  injured 
in  her  means  of  support.  Whether  these  facts  were  suffi- 
ciently established  on  the  trial  is  a  matter  with  which  we  have 
no  concern,  except  so  far  as  it  may  be  necessary  to  present  our 
views  upon  certain  questions  of  law  arising  on  the  record. 

So  far  as  Flynn  and  Merrick  are  concerned  we  are  unable  to 
say  the  jury  erred  in  reaching  the  conclusion  they  did,  but 
with  respect  to  Henderson,  to  say  the  least  of  it,  we  regard 
it  as  highly  improbable  that  the  three  glasses  of  beer  drank 
by  the  deceased  in  the  forenoon  at  his  saloon  could  have,  in 
any  degree,  contributed  to  the  intoxication  of  the  deceased  at 
seven  o'clock,  or  thereabouts,  in  the  evening.  There  is  no 
fact  or  circumstance  tending  to  show  that  the  deceased  either 
drank  at  or  was  about  Henderson's  saloon  in  the  afternoon 
of  that  day,  nor  is  there  any  claim  by  counsel  to  that  effect. 
Under  these  circumstances,  therefore,  it  was  but  just,  and 
highly  important  to  the  accused,  that  the  law  of  the  case 
should  have  been  accurately  stated  to  the  jury,  and  strictly 
observed  by  the  court  in  the  admission  or  rejection  of  testi- 
mony. 

On  the  trial  of  the  cause,  the  court,  at  the  instance  of 
the  plaintiff,  gave  to  the  jury,  among  others,  the  following 
instruction,  to  the  giving  of  which  the  defendants,  at  the 
time,  excepted : 
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"The  court  instructs  the  jury,  for  plaintiff,  that  if  they 
believe,  from  the  evidence,  that  John  Fogarty,  the  husband 
of  the  plaintiff,  came  to  his  death  on  account  of  his  intoxica- 
tion, and  that  said  intoxication  was  caused,  wholly  or  in  part, 
by  intoxicating  liquor  sold  or  given  to  the  said  John  Fogarty 
by  the  defendants,  then  the  verdict  of  the  jury  should  be  for 
the  plaintiff,  with  such  damages  as,  in  the  judgment  of  the 
jury,  from  the  evidence,  the  plaintiff  is  entitled  to  recover, 
not  exceeding  in  the  aggregate  the  sum  of  $10,000." 

It  is  objected  that  this  instruction  wholly  dispenses  with 
all  proof  showing  the  plaintiff  had  been  injured  in  her  means 
of  support  by  reason  of  the  death  of  her  husband,  and  that 
it,  in  effect,  told  the  jury  they  might  infer  such  injury  from 
the  mere  fact  of  Fogarty's  death, — and  such,  it  must  be  con- 
ceded, is  the  purport  of  the  instruction.  Nevertheless,  we 
think  there  was  no  substantial  error  in  giving  it.  In  the 
absence  of  any  proof  to  the  contrary,  we  think  the  jury  were 
warranted  in  inferring  an  injury  to  the  plaintiff's  means  of 
support  by  showing  Fogarty's  death,  and  that  it  was  occa- 
sioned by  intoxication  produced  by  liquors  sold  or  given  to 
him  by  the  defendants.  This  was  sufficient  to  shift  the  bur- 
den of  proof,  and  entitled  the  plaintiff  to  at  least  nominal 
damages. 

It  is  also  objected  that  appellee,  while  testifying  as  a  wit- 
ness in  her  own  behalf,  was  asked  by  her  counsel,  against 
the  objections  of  the  defendants,  the  following  question: 
"State  if,  during  the  year,  you  have  been  put  to  extraordi- 
nary expenses  you  would  not  have  been  put  to  if  it  was  not 
for  Fogarty's  death. "  This  question  was  clearly  improper, 
both  in  form  and  substance.  It  was  leading.  It  clearly 
suggested  the  answer  desired,  which  is  never  permissible 
where  the  witness  is  favorable  to  the  party  examining  him, 
as  the  plaintiff  evidently  was  in  this  case. 

But  the  matter  elicited  by  the  question  was  still  more 
objectionable  than  the  question  itself.     The  witness,  in  re- 
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sponse,  went  on  to  state  that  she  had  expended  during  the 
year  about  $175  in  ditching  forty  acres  of  land,  having  rails 
split,  and  in  having  fencing  made.  It  was  necessarily  a  mat- 
ter of  the  purest  conjecture  whether  the  husband  would  have 
done  all  this  work,  or  any  part  of  it,  with  his  own  hands,  had 
he  been  living,  or,  indeed,  whether  he  would  have  had  any 
of  it  done  at  all.  Moreover,  what  the  plaintiff  saw  proper 
to  expend  on  the  farm  with  a  view  of  improving  it  and 
increasing  its  value,  during  a  particular  year,  afforded  no 
criterion  whatever  by  which  to  determine  the  extent  to  which 
her  means  of  support  had  been  permanently  diminished  by 
her  husband's  death.  Suppose  she  had  doubled  these  ex- 
penses, or  increased  them  ten  fold,  as  she  well  might  have 
done,  would  they  still  have  furnished  a  rule  for  determining 
the  extent  of  her  loss  ?  To  permit  evidence  of  this  character 
to  be  received  would  place  it  in  the  power  of  every  one  thus 
circumstanced  to  manufacture  evidence  for  the  express  pur- 
pose of  enhancing  the  damages.  It  was  highly  proper  to 
show  what  the  deceased  himself  had  done  in  his  lifetime, 
the  character  of  his  business,  his  habits  of  industry  and 
thrift,  income,  and  all  that  sort  of  thing,  with  a  view  of  de- 
termining what  he  probably  would  have  done  in  the  future 
had  he  not  been  killed.  Could  it  have  been  known  to  a  cer- 
tainty what  he  would  have  accomplished  but  for  his  death, 
that  would  have  furnished  the  exact  measure  of  her  loss ; 
but  as  that  could  not  be  definitely  ascertained,  the  next  best 
thing  was  to  show  the  aid  and  assistance  he  probably  would 
have  rendered  her  but  for  his  death,  and  this  could  only  be 
done  by  proving  his  age,  physical  condition,  habits  of  indus- 
try, thrift,  etc.,  as  above  indicated.  What  his  widow  herself 
had  done  after  his  decease,  manifestly  afforded  no  ground  of 
presumption  as  to  what  he  would  have  done  in  the  event  he 
had  lived. 

The  plaintiff  was  also  permitted  to  go  on  and  detail  to 
the  jury  the  inconveniences  she  has  labored  under  since  her 
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husband's  death, — how  she  had  to  go  to  town  on  cold  days, 
and  the  fact  of  one  of  her  girls  having  to  work  out,  and,  also, 
to  speak  of  the  mangled  condition  in  which  she  found  the 
deceased  shortly  after  the  injury ;  how  she  fainted  away,  and 
his  dying  remark  to  her,  "Mary,  I  can't  see  you  any  longer, — 
I  am  getting  blind. "  All  this  had  not  the  slightest  legitimate 
bearing  upon  the  vital  issue  in  the  case, — namely,  the  extent 
to  which  the  plaintiff  had  been  injured  in  her  means  of  sup- 
port by  the  death  of  her  husband.  Its  obvious  effect  was  to 
unduly  arouse  the  sympathies  of  the  jury  in  favor  of  the 
plaintiff,  and  create  a  corresponding  prejudice  against  the 
defendants.  The  calling  out  of  such  recitals  before  the  jury 
is  often  but  an  artful  device  of  ingenious  counsel  to  divert 
the  attention  of  the  jury  from  the  real  issue,  and  increase 
the  damages  to  an  extent  not  warranted  by  the  facts.  In 
such  cases  it  is  the  duty  of  the  court,  on  its  own  motion,  to 
interpose. 

As  this  case  will  have  to  be  reversed  for  the  error  indicated, 
and  the  cause  retried,  we  deem  it  proper  to  say  that  we  are 
of  opinion  the  trial  court  gave  plaintiff's  counsel  too  much 
latitude  in  the  examination  of  her  witnesses.  They  seem  to 
have  been  uniformly  permitted  to  ask  leading  questions,  with- 
out the  slightest  restriction,  against  the  repeated  objections 
of  the  defendants.  While  we  concede  the  court  may  properly 
allow  this  where  the  witness  is  hostile  to  the  party  calling 
him,  or  is  required  to  testify  against  his  own  interest,  yet  in 
the  absence  of  any  considerations  of  this  character  such  a 
course  of  examination  is  in  palpable  violation  of  a  well  set- 
tled rule  of  law  regulating  the  production  of  testimony,  and 
is  manifestly  unjust  to  the  opposite  party.  While  we  are  of 
opinion  that  in  some  instances  in  the  present  case  leading 
questions  were  properly  allowed,  yet  we  are  equally  clear  that 
in  other  instances  they  were  not,  of  which  the  above  question 
to  the  plaintiff  herself  is  an  example.  It  is  not  necessary  to 
go  into  further  detail  on  this  subject.    What  we  have  here  said 
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is  with  a  view  of  preventing  a  repetition  of  the  same  error  on 

a  second  trial  of  the  cause.     Cases  of  this  kind  should  be 

tried  like  all  other  cases, — each  party  should  have  the  full 

benefit  of  all  those  wholesome  rules  of  law  regulating  the 

trial  of  causes  which  are  so  essential  to  a  fair  and  proper 

administration  of  justice. 

For  the  errors  indicated  the  judgment  of  the  Appellate 

Court  is  reversed,  and  the  cause  remanded  to  that  court  with 

directions  to  reverse  the  judgment  of  the  circuit  court,  and 

remand  the  cause  for  further  proceedings  in  conformity  with 

this  opinion. 

Judgment  reversed. 


Thomas  Biggins 


v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  March  29,  1883. 

1.  Statute — giving  a  new  remedy  applies  to  prior  cause  of  action. 
Under  the  act  of  1881,  amendatory  of  section  253  of  the  Kevenue  law,  so  far 
as  it  gives  a  new  remedy  to  enforce  the  lien  on  land  for  taxes  by  foreclosure 
in  equity,  the  remedy  may  be  used  or  employed  to  enforce  a  preexisting  right, 
as  well  as  one  subsequently  accruing.  It  makes  no  difference  when  the  cause 
of  action  arose, — the  remedy,  when  given,  may  be  availed  of. 

2.  Taxation — lien  for  taxes,  and  "costs,  interest  or  penalty" — under 
acts  of  1872  and  1881.  Section  253  of  the  Revenue  act  of  1872,  made  not 
only  the  "taxes"  on  land  a  lien  thereon,  but  also  the  penalties,  interest  and 
costs,  as  section  292,  division  14,  of  that  act  declares  that  the  word  "tax"  or 
"taxes,"  when  used  in  that  act,  shall  include  "costs,  interest  or  penalty." 
Therefore  the  act  of  1881,  amending  section  253,  although  it,  in  terms,  makes 
not  only  the  taxes,  but  the  "penalties,  interest  and  costs"  a  lien  upon  the 
property  assessed,  creates  no  new  lien. 

3.  Same — remedy  by  foreclosure — to  what  it  is  limited.  The  statute 
limits  the  remedy  in  equity  for  the  collection  of  taxes  by  foreclosure  to  cases 
where  the  "taxes  for  two  or  more  years,  upon  the  same  description  of  prop- 
erty, shall  have  been  forfeited  to  the  State." 
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4.  Same — what  constitutes  a  forfeiture  to  the  State.  Real  property  is 
forfeited  to  the  State  when,  at  any  regular  tax  sale  under  the  Kevenue  act,  the 
collector  shall  offer  it  for  sale,  and  it  shall  not  be  sold  for  want  of  bidders. 

5.  Same — effect  of  irregularities  in  obtaining  judgment  under  which 
forfeiture  was  had.  On  an  application  for  judgment  against  land  for  the 
current  and  back  taxes,  and  for  penalties,  interest  and  costs,  it  is  not  impor- 
tant to  inquire  whether  the  judgment  under  which  the  land  was  forfeited  to 
the  State  was  in  every  respect  in  conformity  to  law,  if  the  land  was  in  point 
of  fact  so  forfeited.  So  in  a  suit  in  chancery  for  foreclosure  in  respect  to 
taxes,  penalties,  etc.,  due  upon  forfeited  lands,  the  question  whether  the 
judgment  under  which  the  forfeiture  was  had  was  in  strict  conformity  with 
the  statute  will  not  be  considered. 

6.  Same — payment  of  current  taxes — as  a  bar  to  a  forfeiture  in  respect 
to  back  taxes.  The  payment  by  the  owner  of  land,  of  the  current  taxes 
thereon,  to  which  have  been  added  back  taxes  with  penalties,  interest  and 
costs,  will  not  operate  to  avoid  a  forfeiture  of  the  land  for  such  back  taxes, 
penalties,  etc. 

7.  Same — adding  "penalties,  interest  and  costs" — under  what  circum- 
stances allowable— the  statute  construed.  Under  sections  129  and  229  of  the 
Revenue  act  now  in  force,  in  case  of  real  property  having  become  forfeited 
to  the  State  for  non-payment  of  taxes,  "penalties,  interest  and  costs"  may 
be  imposed  in  respect  to  such  forfeited  real  property,  which  may  be  collected, 
with  back  taxes.  In  such  case  section  277  of  that  act  has  no  application,  as 
it  has  reference  to  a  case  where  a  tax  assessed  on  property  liable  to  taxation 
has  been  prevented  from  being  collected  for  any  year  or  years  on  account  of 
any  erroneous  proceedings. 

8.  Former  adjudication — concludes  only  as  to  right  sought  in  prior 
suit.  A  judgment  in  a  suit  at  law  against  a  party,  holding  that  the  defendant 
was  not  personally  liable  for  back  taxes,  penalties,  interest  and  costs,  is  no 
bar  to  a  suit  in  equity  to  enforce  the  statutory  lien  on  the  land  for  the  same 
taxes,  penalties,  interest  and  costs,  and  subject  it  to  sale  for  the  same,  nor 
is  a  decree  dismissing  a  bill  filed  to  enforce  such  lien  for  want  of  jurisdiction 
a  bar  to  a  second  one  filed  for  the  same  purpose  after  the  enactment  of  a  law 
giving  such  remedy. 

9.  Same— judgment  against  land  for  taxes.  A  land  owner,  in  1879, 
appeared  in  the  county  court  and  objected  to  judgment  against  his  land  for 
the  taxes  of  1878  and  prior  years,  claiming  that  there  was  no  legal  forfeiture 
of  the  property  for  the  years  1871  to  1878,  and  that  the  clerk  had  no  right 
to  place  such  taxes  on  the  tax  book  for  either  year,  for  the  "reason  that  the 
several  tax  sales  were  made  under  pretended  judgments  for  taxes  for  said 
years  without  any  process,  as  required  by  law. "  Judgment  was  rendered 
against  the  property  for  the  greater  part  of  the  back  taxes,  and  judgment  was 
again  rendered  against  it  in  1880  for  the  current  taxes,  and  back  taxes,  with 
penalties,  interest  and  costs  thereon,  and  in  1881  a  similar  judgment  was 
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rendered,  over  the  objection  of  the  owner:  Held,  that  the  owner,  by  these 
judgments  of  the  county  court,  was  concluded  from  questioning  their  val- 
idity, and  denying  that  the  land  was  legally  forfeited. 

Appeal  from  the  Circuit  Court  of  Jersey  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Irwin  &  Springer,  and  Mr.  J.  W.  Coppinger,  for 
the  appellant : 

To  create  a  forfeiture  of  lands  to  the  State  for  unpaid 
taxes,  there  must  have  been  a  notice,  a  judgment,  a  process 
issued  for  the  sale  of  the  property,  an  offer  of  the  property 
for  sale,  and  a  failure  to  sell  for  want  of  bidders.  Vetter 
v.  People,  3  Bradw.  381 ;  Smith  v.  People,  id.  380 ;  Scott  v. 
People,  2  id.  642.  See,  also,  Spellman  v.  Curtenius,  12  111. 
409 ;  People  v.  Owners,  32  id.  408 ;  McKee  v.  Supervisors,  53 
id.  477. 

There  being  no  forfeiture  of  the  lands  in  question,  it  was 
error  on  the  part  of  the  collector  to  charge  them  with  penal- 
ties which  can  accrue  only  against  forfeited  land.  Appel- 
lant purchased  these  lands  in  November,  1877,  and  has  paid 
the  taxes  on  all  subsequent  years,  and  we  submit  that  under 
sections  277  and  278  of  the  Eevenue  law, — which  are  the 
only  ones  applicable, — he  is  not  liable  for  these  back  taxes 
and  penalties. 

If  it  be  said  we  are  precluded  by  the  judgment  of  the 
county  court  from  raising  this  question,  we  answer  that  the 
act  by  virtue  of  which  this  suit  was  brought  does  not  predi- 
cate the  right  of  foreclosure  on  the  judgment  of  the  county 
court,  but  upon  the  taxes,  and  it  makes,  not  the  judgment 
record,  but  the  collector's  books,  prima  facie  evidence  of  the 
amount  due.  Prior  to  the  act  of  1881  the  taxes  were  a  lien 
upon  the  land,  but  that  act  makes  not  only  the  taxes,  but  the 
penalties,  interest  and  costs,  a  lien,  and  not  only  a  lien,  but 
a  prior  and  first  lien,  superior  to  all  other  liens  and  incum- 
brances. 
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This  act  was  intended  to  operate  prospectively,  and  not 
retrospectively.  Throughout  the  act  the  future  and  not  the 
past  tense  is  used.  It  speaks  of  the  "penalties,  interest  and 
costs  that  may  accrue."  Courts  will  not  give  a  law  a  retro- 
active operation,  even  though  it  might  be  done  without  a 
violation  of  the  constitution,  unless  that  intention  is  mani- 
fested by  the  most  clear  and  unequivocal  language.  Betts  v. 
Bond,  Breese,  223;  People  v.  Thatcher,  95  111.  109;  Wade  on 
Eetroactive  Laws,  sees.  34-39. 

Mr.  J.  H.  Yager,  State's  Attorney,  for  the  People : 

Where  the  party  appears  and  resists  judgment  against  his 
land  for  taxes,  he  waives  all  defects  in  the  notice  of  the  appli- 
cation, and  it  matters  not  if  there  was  no  notice  at  all. 
People  v.  Sherman,  83  111.  165. 

As  to  the  matters  preceding  the  application  for  judgment, 
they  must  be  considered  res  judicata,  and  not  to  be  again 
investigated.    Lehmer  v.  People  ex  rel.  80  111.  601. 

Errors  and  omissions  not  affecting  the  substantial  justice 
of  the  tax  will  not  vitiate.  Sec.  191,  Bevenue  act;  Beers  v. 
People,  83  111.  88 ;  Edwards  et  al  v.  People,  88  id.  340. 

It  is  asked  if  a  forfeiture  can  be  had  on  back  taxes  alone. 
The  record  shows  that  the  taxes  on  this  land  were  paid  for 
the  years  1880,  1879  and  1878,  on  March  31,  1881,  from 
which  it  is  plain  that  the  back  taxes  were  added  to  the  cur- 
rent year's  tax. 

On  an  application  for  judgment  against  land  for  taxes, 
including  back  taxes  on  lands  forfeited  for  previous  years,  it 
is  not  competent  to  inquire  whether  the  judgments  for  taxes 
of  previous  years  were  in  strict  conformity  to  the  statute.  If 
those  judgments  were  erroneous,  the  remedy  was  by  appeal 
or  writ  of  error.  (People  v.  Smith,  94  111.  226.)  The  judgment 
is  binding,  though  erroneous.  People  ex  rel.  v.  McCrea,  92 
111.  619. 

18—106  Ili* 
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The  amendatory  act  of  1881  gives  a  new  remedy  to  en- 
force preexisting  liens  for  taxes,  and  may  be  used  for  that 
purpose.  The  other  suits  against  appellant  are  no  bar  to 
relief  under  this  statute.  The  dismissal  of  the  prior  bill  was 
for  want  of  jurisdiction,  and  decided  nothing  as  to  the  merits 
of  this  controversy. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  brought  under  that  clause  of  the 
act  of  1881  which  declares  "the  taxes  upon  real  property, 
together  with  all  penalties,  interest  and  costs  that  may 
accrue  thereon,  shall  be  a  prior  and  first  lien  on  such  real 
property,  superior  to  all  other  liens  and  incumbrances,  from 
and  including  the  first  day  of  May  in  the  year  in  which  the 
taxes  are  levied  until  the  same  shall  be  paid,  which  lien  may 
be  foreclosed  in  equity  in  any  court  of  competent  jurisdiction, 
in  the  name  of  the  People  of  the  State  of  Illinois,  whenever 
the  taxes  for  two  or  more  years,  upon  the  same  description  of 
property,  shall  have  been  forfeited  to  the  State."  The  object 
of  the  bill  is  to  subject  a  piece  of  land,  known  as  the  "old 
penitentiary  grounds, "  to  the  payment  of  back  taxes  assessed 
thereon  for  the  years  1871  to  1877,  both  years  inclusive, 
together  with  the  "penalties,  interest  and  costs"  that  have 
accrued  thereon.  It  is  alleged  in  the  bill  that  Thomas  Big- 
gins, who  is  made  defendant,  became  the  owner  of  the  prop- 
erty in  1877,  under  deeds  containing  a  clause  providing  the 
grantee  shall  pay  all  taxes  and  assessments,  both  general 
and  special,  levied  and  assessed  on  the  property  prior  to  and 
up  to  the  date  of  such  deeds.  The  owner  failing  to  pay  the 
taxes  for  the  several  years  mentioned,  it  is  alleged  the  col- 
lector gave  notice  of  application  for  judgment  and  order  of 
sale,  as  required  by  statute,  in  pursuance  of  which  such  pro- 
ceedings were  had  in  the  county  court  that  judgments  for  the 
taxes  due  for  each  year  were  obtained,  and  under  such  judg- 
ments the  property  being  offered   for  sale  was  forfeited  to 
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the  State  for  want  of  bidders ;  that  at  the  May  term,  1881, 
after  the  property  had  been  assessed  in  the  name  of  thi 
present  owner,  judgment  was  rendered  against  it  foi  the 
taxes,  interest,  penalties  and  costs  then  due  thereon,  and 
an  order  of  sale  made,  in  pursuance  of  which  it  was  adver- 
tised and  offered  for  sale  in  conformity  to  law,  and  was 
again  struck  off  to  the  State  for  want  of  bidders,  and  that 
the  taxes  for  more  than  two  years  have  been  assessed  on  the 
property,  and  it  has  been  forfeited  for  more  than  two  succes- 
sive years  for  the  non-payment  of  taxes  thereon.  An  amend- 
ment to  the  bill  states  the  ownership  and  source  of  title  to 
the  property  as  in  the  original  bill,  the  recovery  of  judgment 
against  the  property  at  the  May  term,  1880,  of  the  county 
court,  for  delinquent  taxes,  penalties,  interest  and  costs,  under 
which  it  was  advertised  and  offered  for  sale  in  the  manner 
pointed  out  in  the  statute,  and  was  struck  off  to  the  State, 
and  also  restating  the  proceedings  of  the  May  term,  1881,  of 
the  county  court,  as  set  forth  in  the  original  bill. 

The  answer  of  the  owner  defending  admits  ownership  of 
the  property,  and  sets  up  as  a  defence,  first,  that  the  "penal- 
ties, interest  and  costs"  on  the  taxes  included  in  the  decree 
are  without  authority  of  law,  and  are,  for  that  reason,  no 
charge  on  the  property  in  his  hands ;  and  second,  that  a  suii 
at  law  was  brought  against  the  present  owner  for  the  identi- 
cal taxes,  penalties,  interest  and  costs  involved  in  this  suit, 
in  which  it  was  held  by  the  Supreme  Court  the  owner  was 
not  liable  for  such  taxes,  and  at  the  same  term  of  court  a 
bill  in  chancery  was  filed  against  him,  in  the  name  of  the 
People,  to  enforce  the  statutory  lien  for  such  taxes,  which  bill 
was  dismissed  by  the  circuit  court,  and  that  decree  was  after- 
wards affirmed  in  the  Supreme  Court.  Other  matters  are  set 
up  in  the  answer,  but  it  is  not  necessary  to  state  them  to  an 
understanding  of  the  questions  of  law  discussed.  Should  it 
appear  to  be  important  to  do  so,  other  facts  will  be  stated  in 
the  brief  discussion  that  is  to  follow. 
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Before  passing  to  the  consideration  of  what  is  thought  to 
be  the  real  subject  of  the  controversy,  so  far  as  the  merits  of 
the  case  are  concerned,  it  may  be  well  first  to  clear  away  all 
mere  technical  objections  to  the  present  decree.  It  is  insisted 
the  act  of  1881,  cited,  that  gives  a  court  of  equity  jurisdiction 
\o  enforce  the  statutory  lien  for  taxes  in  certain  cases,  can 
have  no  application  to  the  case  in  hand,  and  the  reason 
assigned  is,  it  was  the  obvious  intention  of  the  General 
Assembly  it  should  operate  prospectively,  and  not  retrospect- 
ively. So  far  as  the  act  simply  affords  a  remedy,  it  may  be 
used  or  employed  to  enforce  a  preexisting  right,  as  well  as 
one  subsequently  accruing.  It  makes  no  difference  when 
the  cause  of  action  arose, — the  remedy,  when  given,  may  be 
availed  of.  The  cases  cited  have  no  application  to  statutes 
giving  a  new  remedy.  A  graver  objection  is,  the  act  of  1881 
not  only  gives  a  new  remedy,  but  it  creates  a  new  lien.  The 
suggestion  is,  it  is  broader  in  its  terms  than  the  original  sec- 
tion (253),  the  place  of  which  it  takes.  This,  it  is  thought, 
is  a  misconception  of  the  scope  of  section  253  of  the  act  of 
1872.  That  section,  it  is  said,  only  made  the  "taxes"  a  lien, 
while  the  amendatory  act  of  1881  makes  not  only  the  taxes, 
but  the  "penalties,  interest  and  costs,"  a  lien  upon  the  prop- 
erty assessed.  It  is  a  mistake  to  suppose  section  253  of  the 
act  of  1872  did  not  make  "penalties,  interest  and  costs,"  as 
well  as  the  tax  itself,  a  lien  upon  the  property.  It  is  true  it 
is  provided  in  section  253,  "taxes"  assessed  on  real  property 
shall  be  a  lien  on  it  until  paid,  and  that  the  words  "interest, 
cost  or  penalty"  are  not  used  in  that  section.  But  by  a  defi- 
nition contained  in  the  same  act,  (section  292,  division  14,) 
the  word  "tax"  or  "taxes,"  when  used  in  that  act,  is  made 
to  include  "cost,  interest  or  penalty"  imposed  on  property. 
In  this  respect  the  act  of  1872,  (section  253,)  and  the  act  of 
1881,  mean  precisely  the  same  thing.  No  new  lien  is  created 
by  the  latter  act.  It  will  be  perceived,  on  examining  the 
decree,  that  no  penalties,  interest  or  costs  are  allowed  on 
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the  taxes  assessed  prior  to  the  time  the  act  of  1872  took 
effect. 

The  position  taken  that  the  questions  made  on  this  record 
are  res  judicata,  has  nothing  in  its  support.  An  action 
was  commenced  at  law,  in  the  name  of  the  People,  against 
defendant,  to  recover  a  personal  judgment  against  him  for 
these  identical  taxes,  penalties,  interest  and  costs,  and  it  was 
held  by  this  court  that  he  was  not  personally  liable  for  the 
same.  The  question  whether  the  property  itself  was  subject 
to  the  burden  of  the  taxes,  penalties,  interest  and  costs  ad- 
judged against  it  by  the  county  court  was  neither  discussed 
nor  decided.  It  is  also  true  a  bill  was  filed  in  a  court  of 
chancery  to  enforce  the  lien  given  by  the  statute  for  these 
identical  taxes  on  this  property,  and  that  it  was  dismissed 
for  want  of  jurisdiction  in  a  court  of  equity  to  entertain  such 
a  bill.  Since  then  the  legislature,  by  the  act  of  1881,  has 
given  equity  jurisdiction  in  such  cases,  and  the  bill  may  now 
be  entertained. 

Coming  now  to  consider  the  merits  of  the  controversy,  no 
objection  seems  to  be  made  that  the  property  in  the  hands 
of  the  present  owner  is  not  liable  for  the  unpaid  taxes  since 
1871,  and  including  that  year,  and  up  to  and  including  the 
year  1877.  Since  then  the  current  taxes  have  been  paid  by 
the  owner.  It  appears  a  large  portion  of  the  sum  found  by 
the  decree  of  the  circuit  court  to  be  due  on  the  property, 
consists  of  "penalties,  interest  and  costs"  imposed  for  the 
non-payment  of  the  taxes  imposed  on  the  property  since  the 
act  of  1872  took  effect.  Nothing,  prior  to  that  time,  was 
added  to  the  taxes  as  "penalties,  interest  and  costs, "  nor  was 
any  personal  decree  rendered  against  defendant  on  account 
of  these  taxes.  It  is  the  "penalties,  interest  and  costs"  in- 
cluded in  the  decree  against  the  property  ordered  to  be  sold, 
that  are  said  to  be  without  sanction  of  law,  and  therefore 
wrongfully  included  in  the  decree.  In  the  first  place,  it  may 
be  observed  this  is  not  a  case  where  a  tax  assessed  on  prop- 


278  Biggins  v.  The  People.  [March 

Opinion  of  the  Court. 

erty  liable  to  taxation  is  prevented  from  being  collected  for 
any  year  or  years  on  account  of  any  erroneous  proceedings, 
and  hence  section  277  of  the  Kevenue  law,  cited,  has  no 
application.  The  case  rather  falls  within  the  operation  of 
sections  129  and  229  of  the  Eevenue  act  now  in  force,  which 
authorize  the  imposition  of  penalties,  interest  and  costs,  and 
provide  for  the  collection  of  the  same,  with  back  taxes. 
Section  129,  it  will  be  observed,  declares  that  in  all  cases 
where  any  real  property  has  heretofore  been  or  may  hereafter 
be  forfeited  to  the  State,  it  shall  be  the  duty  of  the  county 
clerk,  in  making  up  the  amount  of  tax  due  on  such  real  prop- 
erty for  the  current  year,  to  add  the  back  taxes,  with  interest, 
penalties  and  printer's  fees,  at  a  certain  rate  therein  stated, 
and  section  229,  as  amended  by  the  act  of  1881,  provides 
when  and  how  the  same  shall  be  collected.  The  statute 
limits  the  remedy  in  equity  for  the  collection  of  taxes  by 
foreclosure  to  cases  where  the  "taxes  for  two  or  more  years, 
upon  the  same  description  of  property,  shall  have  been  for- 
feited to  the  State."  Hence  the  inquiry  suggested  becomes 
important,  is  the  property  in  question  that  which  is  properly 
classed  as  forfeited  property,  within  the  meaning  of  section 
129,  cited.  Unless  it  is,  it  is  quite  evident  a  court  of  equity 
has  no  jurisdiction.  It  is  insisted  there  was  no  legal  for- 
feiture of  the  property  to  the  State  for  the  years  for  which  it 
is  charged  taxes  are  due,  and  the  reason  assigned  is,  there 
were  no  valid  judgments  against  the  property  for  any  of  those 
years  for  the  taxes  due  thereon.  That,  in  the  opinion  of  the 
court,  is  not  now  a  subject  of  inquiry.  At  the  May  term, 
1879,  of  the  county  court,  the  owner  appeared  and  objected 
)o  judgment  against  his  land  for  the  year  1878  and  prior 
jears.  In  the  second  objection  of  the  series  filed,  the  owner 
protests  against  the  entry  of  judgment  for  the  years  1871  to 
1877  inclusive,  because  for  each  of  those  years  there  was  no 
legal  forfeiture  of  the  land,  and  the  clerk  had  no  right  to 
place  it  on  the  tax  books  for  either  year  mentioned,  for  the 
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"reason  that  the  several  tax  sales  were  made  under  pretended 
judgments  for  taxes  for  said  years  without  any  process,  as 
required  by  law."  It  seems  the  objections  made  by  the  owner 
were  in  part  sustained,  and  the  court  reduced  the  amount 
claimed  to  be  due  on  the  land  for  taxes,  penalties,  interest 
and  costs,  from'  $7503.93  to  $5163.26,  and  rendered  judg- 
ment against  the  land,  over  the  objection  of  the  owner,  for 
the  latter  sum.  Judgment  was  also  rendered  against  the 
property,  in  1880,  for  the  current  taxes  and  back  taxes,  with 
penalties,  interest  and  costs  thereon.  In  1881  the  owner 
again  appeared  in  the  county  court,  objected  and  defended 
against  any  judgment  against  this  same  property,  but  the 
court,  after  hearing  evidence,  overruled  the  objection,  and 
rendered  judgment  against  the  land  for  current  taxes  and 
back  taxes,  with  penalties,  interest  and  costs  thereon,  in  the 
sum  of  $6408.18. 

Eeal  property  is  forfeited  to  the  State  when,  at  any  regular 
tax  sale  under  the  Eevenue  act,  the  collector  shall  offer  the 
property  for  sale,  and  it  shall  not  have  been  sold  for  want  of 
bidders.  In  The  People  v.  Smith,  94  111.  226,  it  was  ruled 
that  on  application  for  judgment  against  lands  for  taxes  it  is 
not  important  to  inquire  whether  the  judgments  for  taxes  for 
the  previous  years  were  in  strict  conformity  with  the  statute, 
and  that  under  the  statute  relating  to  the  revenue,  where  a 
forfeiture  of  the  land  has  accrued  to  the  State,  the  back  taxes, 
with  interest  and  costs,  are  to  be  added  to  the  current  taxes, 
regardless  of  the  fact  whether  all  the  formalities  required  by 
statute  have  been  observed  prior  to  rendering  the  judgments 
as  to  the  preceding  years.  The  remedy,  if  any  existed  in 
such  cases,  was  by  appeal  from  such  judgments.  In  Belle- 
ville Nail  Co.  v.  The  People,  98  111.  399,  it  Was  held  forfeited 
land  was  subject  to  "penalties,  interest  and  costs,"  under  the 
129th  section  of  the  Eevenue  act,  when  such  land  had  in  fact 
been  forfeited,  whether  in  due  form  or  not.  The  principles 
of  the  cases  cited  must  control  the  present  decision.     The 
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land  in  question  was  in  fact  forfeited  to  the  State  for  every 
year  prior  to  and  including  1877,  for  which  the  property  is 
charged  with  back  taxes,  and  with  penalties,  interest  and 
costs,  and  it  is  unimportant  whether  the  judgments  under 
which  the  land  was  offered  for  sale  conformed,  in  every  re- 
spect, to  the  requirements  of  the  statute.  It  was  so  expressly 
decided  in  Belleville  Nail  Co.  v.  The  People,  supra. 

No  objection  whatever  is  urged  against  the  validity  of  the 
tax  judgments  against  the  property  for  the  years  1879,  1880 
and  1881.  The  owner  appeared  in  the  county  court  when 
application  was'made  by  the  collector  for  judgment  against 
delinquent  lands,  and  defended  on  the  merits  as  to  the 
validity  of  the  taxes  charged  against  his  property.  Such 
judgments  are  valid  and  conclusive  against  the  owner,  and 
must  stand,  unless  reversed  on  appeal  or  error,  or  impeached 
for  fraud.  Graceland  Cemetery  Co.  v.  The  People,  92  111. 
619. 

The  point  is  made  there  could  be  no  valid  forfeiture  of  the 
property  for  taxes  under  the  judgments  for  taxes  for  the  years 
1878,  1879  and  1880,  because  the  owner  paid  the  current 
taxes  for  those  several  years.  It  is  to  be  observed  section 
229  of  the  Revenue  law  provides  the  amount  due  on  lands 
forfeited  to  the  State  and  remaining  unpaid  on  the  first  day 
of  November,  shall  be  added  to  the  taxes  for  the  current  year, 
and  the  amount  thereof  shall  be  reported  against  the  collector 
with  the  amount  of  the  taxes  for  that  year.  That  was  done 
in  this  case ;  but  it  was  not  until  long  after  the  taxes,  with 
penalties,  interest  and  costs,  had  been  "added"  to  the  taxes 
of  those  several  years,  that  the  owner  paid  the  current  taxes. 
It  would  be  singular,  indeed,  if  the  owner  of  lands  owing 
back  taxes  could,  by  paying  the  current  taxes,  avoid  a  for- 
feiture of  his  land  for  back  taxes,  and  thus  escape  all  penal- 
ties, interest  and  costs  imposed  by  statute  to  secure  prompt 
payment  of  taxes.  That  would  be  a  mere  evasion  of  the 
statute,  which  the  law  will  not  tolerate. 
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A  careful  consideration  of  all  the  objections  taken  shows 
no  substantial  defence  either  to  the  back  taxes  or  to  the  pen- 
alties, interest  and  costs  charged  against  defendant's  land, 
nor  has  the  defence  sought  to  be  made  any  equitable  consid- 
erations in  its  support.  All  these  taxes  were  an  incumbrance 
on  the  land  when  he  bought  it,  and  by  the  acceptance  of  the 
deeds  containing  a  clause  so  providing,  he  expressly  agreed 
to  pay  all  taxes  and  assessments,  both  general  and  special, 
levied  and  assessed  on  the  property  prior  and  up  to  the  date 
of  the  deeds.  It  is  both  equitable  and  legal  the  property 
should  be  charged  with  the  back  taxes,  and  with  the  penal- 
ties, interest  and  costs  thereon,  as  is  done  by  the  decree. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


The  Canadian  Bank  of  Commerce 

v. 

Samuel  H.  McCrea  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Negotiable  instruments — warehouse  receipts.  The  statute  in 
relation  to  negotiable  instruments  does  not  embrace  warehouse  receipts  or 
bills  of  lading,  and  instruments  of  that  class.  Such  instruments  are  not 
thereby  placed  on  the  same  footing,  as  respects  the  title  vested  in  the 
assignee  in  case  of  assignment,  as  bills  of  exchange  and  promissory  notes. 
The  ruling  in  Burton  v.  Curyea,  40  111.  320,  on  this  question  is  adhered  to. 

2.  Same — the  statute  construed  as  to  what  instruments  are  negotiable. 
The  statute  relating  to  negotiable  instruments  does  not  embrace  covenants 
or  agreements  for  the  performance  of  individual  services  in  and  about  prop- 
erty,— mutual,  dependent  and  conditional  covenants  and  agreements  to  pay 
money  or  deliver  property  upon  uncertain  contingencies  and  events, — but 
applies  only  to  absolute  and  unconditional  promises  to  pay  money  or  deliver 
property,  or  to  instruments  payable  at  some  time  certain,  absolutely. 

3.  In  order  to  impart  to  the  paper  the  quality  of  negotiability,  within  the 
statute,  the  promise  or  undertaking  must  be  restricted  to  the  payment  of 
money  or  the  delivery  of  property  at  a  time  that  will  certainly  happen, 
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although  it  may  be  unknown  in  advance  when  that  will  be.  And  although  it 
may  be  within  the  power  of  the  party  to  whom  the  promise  is  made  to  ren- 
der it  certain,  by  his  subsequent  act,  that  the  time  will  happen,  this  will  not 
be  sufficient.     It  can  not  depend  on  his  will  or  pleasure. 

4.  Same — nature  of  the  contract  evidenced  by  a  warehouse  receipt,  as 
depriving  it  of  the  qualities  of  negotiable  paper.  A  warehouse  receipt  is 
strictly  but  the  written  evidence  of  a  contract  between  the  depositor  of  grain 
and  the  warehouseman.  It  is  an  acknowledgment  by  the  latter  that  he  has 
received  and  holds  in  store  for  the  former  the  amount  and  description  of 
grain  named  in  the  receipt,  and  from  this  acknowledgment  the  law  implies 
certain  duties  as  devolving  upon  the  warehouseman,  which  become  as  much 
a  part  of  the  contract  as  if  written  at  length  in  the  receipt.  The  liability  of 
the  warehouseman,  as  resulting  from  these  duties,  depends  upon  certain 
conditions,  which  are  recognized  both  by  the  common  law  and  the  statute, 
and  under  which  it  may  be  the  liability  will  never  accrue,  and  this  element 
of  uncertainty  in  that  regard  operates  to  prevent  the  character  of  negotia- 
bility from  attaching  to  a  warehouse  receipt. 

5.  Same — what  effect  to  be  given  to  assignment  of  a  warehouse  receipt, 
under  the  statute.  By  section  24  of  the  act  of  1871,  regulating  public  ware- 
houses, etc.,  the  indorsement  of  a  warehouse  receipt  is  made  evidence  of  a 
transfer  of  the  grain  it  represents,  the  same  as  the  actual  delivery  of  the 
property  itself.  But  neither  of  these  acts  implies  that  a  title  which  the 
seller  does  not  possess  shall  pass.  The  receipt  is  made  the  symbol  or  repre- 
sentative of  the  property  therein  named,  and  its  assignment  and  delivery  by 
the  rightful  owner  will  pass  his  title  to  the  property.  But  this  statute, 
making  such  receipts  assignable  by  indorsement,  does  not  change  their 
nature,  and  put  them,  in  all  respects,  on  the  same  footing  with  instruments 
which  are  the  representatives  of  money,  and  charge  the  negotiation  of  them 
with  all  the  consequences  which  usually  attend  or  follow  the  negotiation  of 
bills  and  notes. 

6.  Same — subsequent  holder  of  warehouse  receipt — rights  of  the  real 
owner  of  the  grain  it  represents.  A  warehouse  receipt  stands  in  the  place 
of  the  grain  it  represents,  and  the  possession  of  the  receipt  is  regarded  as 
the  possession  in  law  of  the  grain  itself,  and  as  the  warehouseman  is  not 
required  to  surrender  the  grain  until  the  return  of  the  receipt  and  the  pay- 
ment of  charges,  one  who  obtains  it  under  such  circumstances  as  would 
charge  him  with  notice  of  a  want  of  title  in  his  assignor,  the  real  owner  may 
recover  of  him,  in  trover,  the  value  of  the  grain  on  his  refusal  to  surrender 
;he  receipt  to  him. 

7.  So  where  grain  in  store  was  sold  for  cash,  and  the  warehouse  receipts 
representing  the  same  were  indorsed  and  delivered  upon  a  check  upon  a  bank, 
in  payment,  which  was  dishonored,  and  the  purchaser  indorsed  the  ware- 
house receipts  to  the  bank  upon  which  the  check  was  drawn,  under  such 
circumstances  as  to  lead  the  bank  to  a  knowledge  that  the  purchase  was  for 
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cash,  and  the  bank  refused  to  accept  and  pay  the  check  or  to  surrender  the 
receipts  to  the  seller,  it  was  held,  that  the  seller  and  former  owner  of  the 
grain  was  entitled  to  recover,  in  trover,  of  the  bank  the  value  of  the  grain. 

8.  Sale  of  personal  property— for  cash — rights  of  the  seller  in  case 
of  non-payment.  Where  personal  property,  other  than  commercial  paper,  is 
by  contract  sold  for  cash,  to  be  paid  for  on  delivery,  the  payment  and 
delivery  are  to  be  concurrent  acts,  and  in  such  case,  if  the  goods  are  put 
into  the  possession  of  the  buyer  in  expectation  that  he  will  immediately  pay 
the  price,  and  he  does  not  do  it,  the  seller  will  be  at  liberty  to  treat  the 
delivery  as  conditional,  and  he  may  at  once  reclaim  the  goods. 

9.  Payment — by  check  which  is  dishonored.  An  attempted  payment 
by  a  draft  or  check  which  is  dishonored,  is  no  payment,  and  goods  sold  for 
cash,  and  delivered  on  such  check,  may  be  reclaimed. 

10.  Trover — when  it  lies.  Trover  lies  for  the  recovery  of  goods  sold, 
the  possession  of  which  is  obtained  by  an  attempted  payment  by  check 
which  is  dishonored. 

11.  Construction  of  a  statute  changing  the  common  law.  It  is  a 
familiar  rule  of  construction,  that  a  statute  is  not  to  be  construed  as  chang- 
ing the  common  law  further  than  its  terms  expressly  declare. 

12.  Judgment  in  trover  brought  against  wrongful  holder  of  ware- 
house receipt.  A  warehouse  receipt  stands  in  the  place  of  the  grain  it  rep- 
resents. Possession  of  the  receipt  is  regarded  as  the  possession,  in  law,  of 
the  grain  itself,  and  the  warehouseman  is  not  required  to  surrender  the  grain 
until  the  delivery  of  the  receipt  and  the  payment  of  charges.  So,  in  trover 
against  a  subsequent  holder  of  a  warehouse  receipt,  whose  possession  is 
wrongful,  as  against  the  plaintiff,  the  suit  to  recover  the  receipt  is  in  effect 
for  the  grain  the  receipt  represents;  and  in  recovering  for  the  receipt,  there- 
fore, the  recovery  will  be  for  the  value  of  the  grain, — that  for  which  the 
receipt  stands. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

On  Monday,  the  20th  of  September,  1880,  appellees  sold 
to  H.  C.  Eanney  &  Co.,  upon  the  board  of  trade  of  Chicago, 
1737  bushels  of  No.  2  spring  wheat,  for  $1616.02,  cash. 
Delivery  of  the  wheat  was  made  by  means  of  three  warehouse 
receipts  issued  to  appellees,  and  by  them  indorsed,  calling, 
respectively,  for  488,  864  and  385  bushels  of  No.  2  spring 
wheat.     The  receipts  were  all  in  substantially  the  same  form 
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as  that  for  the  488  bushels,  which,  together  with  its  indorse- 
ment, was  as  follows : 

"Armour,  Dole  &  Co. 

No.  B,  4230.  Chicago,  Sept.  16th,  1880. 

C.  B.  dc  Q.  Elevator. 

"Beceived  in  store  from  232 

Four  hundred  and  eighty-eight  bushels  of  No.  2  spring  wheat, 
subject  only  to  the  order  hereon  of  S.  H.  McCrea  &  Co.,  and 
the  surrender  of  this  receipt,  and  payment  of  charges. 


C    This  grain  is  subject  to  our    1 
I    advertised  rates  of  storage.    J 


"It  is  hereby  agreed  by  the  holders  of  this  receipt,  that 
the  grain  herein  mentioned  may  be  stored  with  other  grain 
of  the  same  quality  by  inspection ;  loss  by  fire  or  heating  at 
owner's  risk. 

(Signed,)  Armour,  Dole  &  Co. 

(Countersigned, )  Armour. 

488  Bush. 

(Indorsement.)        In  store, 

S.  H.  McCrea  &  Co. 

Per  Jennings. " 
Banney  &  Co.,  at  the  same  time,  gave  appellees  their  check 
of  that  date  for  the  price  to  be  paid  for  the  wheat,  drawn 
on  the  appellant,  for  $1616.02.  Appellees  deposited  this 
check  in  the  usual  course  of  their  business,  and  on  Tuesday, 
September  21,  1880,  it  was  presented  to  appellant  through 
the  clearing  house,  and  payment  was  refused. 

Kanney  &  Co.  had  been  doing  business  on  the  board  of 
trade  in  Chicago,  being  chiefly  engaged  in  shipping  grain, 
during  the  month  of  September,  1880.  They  kept  a  bank 
account  with  appellant,  and  the  usual  course  of  business, 
as  claimed  by  appellant,  was,  when  they  were  making  up  a 
cargo  for  shipment,  that  they  be  allowed  to  overdraw  their 
account,  and  as  soon  as  the  cargo  was  shipped  they  should 
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draw  against  it,  attach  the  bill  of  lading  as  security,  and 
discount  the  draft  at  the  bank,  and  have  the  proceeds  placed 
to  their  credit,  thus  paying  the  advances  made  by  the  bank. 
On  Monday  morning,  September  20,  Eanney  &  Co.  took  away 
from  the  bank  warehouse  receipts  representing  10,000  bushels 
of  wheat,  and  in  the  afternoon,  between  half-past  two  and 
three  o'clock,  carried  back  receipts  for  about  5800  bushels  of 
wheat,  the  value  of  which,  with  a  deposit  made  during  the 
day,  made  their  account  good.  Among  the  receipts  thus 
carried  back  were  those  now  in  controversy.  Appellees  claim 
that  appellant  received  these  receipts  under  such  circum- 
stances and  with  knowledge  of  such  facts  as  were  sufficient 
to  put  it  upon  inquiry  as  to  the  title  of  Eanney  &  Co.  In 
the  afternoon  of  the  day  on  which  payment  of  Eanney  &  Co.'s 
check  to  appellees  was  refused,  appellees  went  with  the  check 
to  appellant,  and  demanded  that  it  either  pay  the  checks 
or  return  the  warehouse  receipts  in  controversy.  Appellant 
refused  either  to  pay  the  check  or  return  the  receipts.  Other 
facts  material  to  an  understanding  of  the  questions  discussed 
are  referred  to  in  the  opinion. 

Thereupon  appellees  instituted  the  present  action  in  the 
circuit  court,  which  was  fin'ally  tried  as  an  action  of  trover, 
resulting  in  a  verdict  and  judgment  in  their  behalf,  which 
judgment,  on  appeal  to  the  Appellate  Court  for  the  First 
District,  was  affirmed.  This  appeal  is  from  the  last  named 
court. 

The  circuit  court  gave  to  the  jury,  among  others,  the  fol- 
lowing instructions,  to  which  exception  was  taken : 

"4.  The  jury  are  instructed  that  if  they  find,  from  the 
evidence,  that  the  defendant  received  the  warehouse  receipts 
in  question  from  Eanney  &  Co.,  and  that  at  the  time  it  so 
received  them  it  had  knowledge  of  such  facts  and  circum- 
stances as  would  put  a  prudent  person  upon  inquiry  as  to 
the  title  of  said  Eanney  &  Co.,  then  the  defendant  will  be 
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deemed,  in  law,  to  have  had  notice  of  all  such  facts  touching 
the  title  of  Eanney  &  Co.  to  said  receipts,  as  it  might,  by  the 
exercise  of  ordinary  and  reasonable  diligence,  have  ascer- 
tained upon  inquiry  and  investigation. 

"5.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant, at  the  time  it  received  the  warehouse  receipts  in  contro- 
versy from  H.  C.  Eanney  &  Co.,  knew,  or  with  the  exercise 
of  ordinary  prudence  had  reason  to  know  or  believe,  from 
facts  and  circumstances  then  within,  or  at  that  time,  or  any- 
time previous  to  that  time,  brought  to  its  knowledge,  that  the 
wheat  called  for  in  said  receipts  had  been  sold  to  plaintiffs 
for  cash,  and  that  the  purchase  money  for  said  wheat  had 
not  been  paid,  then  the  defendant  is  not  an  innocent  holder 
of  said  receipts." 

And  the  court  refused  to  give  the  following  instruction, 
asked  by  appellant,  to  which  ruling  also  there  was  exception : 

"The  jury  are  instructed  that  it  is  not  enough  for  the  plain- 
tiffs to  satisfy  the  jury,  by  a  preponderance  of  evidence,  that 
there  were  connected  with  the  taking  of  the  grain  receipts  in 
question,  or  growing  out  of  the  previous  dealings  between  the 
bank  and  H.  C.  Eanney  &  Co.,  circumstances  which  would 
excite  the  suspicion  of  a  prudent  man,  or  some  circumstances 
which  would  make  the  bank  guilty  of  gross  negligence  in  the 
taking  of  the  grain  receipts,  but  it  is  necessary  for  the  plain- 
tiffs to  go  further,  and  to  satisfy  the  jury,  by  a  preponderance 
of  evidence,  that  the  bank  had  actual  knowledge  that  the 
grain  receipts  had  been  sold  by  the  plaintiffs  to  H.  C.  Ean- 
ney &  Co.  for  cash,  and  had  not  been  paid  for,  or  such  notice 
that  the  grain  receipts  had  been  sold  for  cash  and  not  paid 
for,  as  would  make  the  taking  of  the  grain  receipts  by  the 
bank  an  act  of  positive  bad  faith  upon  its  part,  and  a  fraud 
upon  the  plaintiffs. " 

The  errors  assigned  present  the  questions  discussed  in  the 
opinion. 
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Messrs.  Grant,  Swift  &  Brady,  for  the  appellant : 

Under  the  statute  of  this  State  warehouse  receipts  are 
governed  by  the  law  of  promissory  notes  and  bills  of  ex- 
change, so  far  as  the  same  is  applicable.  Hurd's  Stat.  1881, 
chap.  114,  sec.  142 ;  Burton  v.  Curyea,  40  111.  320. 

As  to  the  contracts  made  negotiable  the  same  as  bills  of 
exchange,  by  the  statute,  (chap.  98,  sees.  3,  4,)  counsel  cited 
Sappington  v.  Pulliam,  3  Scam.  385 ;  Bradley  v.  Morris,  id. 
182;  Bilderback  v.  Burlingame,  27  111.  338  ;  Stewart  v.  Smith, 
28  id.  406 ;  Archer  v.  Claflin,  31  id.  315 ;  Hunt  v.  Devine,  37 
id.  143. 

The  possession  of  a  warehouse  receipt  by  one  under  an 
assignment  from  the  person  to  whom  it  was  issued,  is  evi- 
dence of  the  holder's  title  to  the  property  specified  in  the 
receipt,  and  one  dealing  for  the  property  with  such  holder 
without  notice  of  any  defect  in  his  title,  or  of  facts  to  put  a 
prudent  person  on  inquiry,  will  be  protected.  Chicago  Dock 
Co.  v.  Foster,  48  111.  507. 

The  rule  that  the  purchaser  of  a  chattel  acquires  no  better 
title  than  his  vendor,  has  no  application  to  negotiable  paper. 
Murray  v.  Lardner,  2  Wall.  110 ;  Hotchkiss  v.  National  Bank, 
21  id.  354. 

The  verdict  and  judgment  were  for  the  value  of  the  grain, 
whereas  the  suit  was  for  the  value  of  the  warehouse  receipts. 

Messrs.  Stiles  &  Lewis,  for  the  appellees : 

As  between  appellees  and  Banney  &  Co.,  the  title  never 
passed  to  the  latter.  "Where  personal  property,  other  than 
commercial  paper  not  due,  is  sold  for  cash,  the  title  does  not 
vest  in  the  purchaser  until  payment  is  made,  even  though 
the  property  is  delivered  to  the  purchaser.  2  Schouler  on 
Personal  Prop.  292-300 ;  Paul  v.  Reed,  52  N.  H.  156. 

The  taking  of  a  check  for  the  price  of  goods  sold  is  not  a 
payment,  but  a  means  whereby  to  obtain  the  money,  and 
when  the  check  is  dishonored,  as  between  the  buyer  and 
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seller  the  property,  though  delivered,  will  not  pass.  King  v. 
Strong,  35  111.  9;  Matthews  v.  Cowan,  59  id.  341. 

The  transfer  of  warehouse  receipts  is  governed  by  the 
same  rules  in  respect  to  notice  of  the  rights  of  third  parties, 
as  obtain  in  the  transfer  of  chattel  property.  When  chat- 
tels are  sold  and  delivered  under  such  circumstances  that  the 
title  remains  in  the  vendor  until  the  performance  of  some 
condition,  a  bona  fide  purchaser  for  value  from  such  vendee 
will  acquire  a  good  title  thereto.  But  if  the  latter  purchaser 
has  notice  of  the  rights  and  equities  of  the  original  vendor, 
his  title  will  be  subject  to  such  rights  and  equities.  Smalley 
v.  Ellett,  36  111.  500 ;  Barnard  v.  Campbell,  58  N.  Y.  73. 

The  delivery  of  a  warehouse  receipt  has  the  same,  and  no 
greater,  effect  than  the  delivery  of  the  property  itself.  Bur- 
ton v.  Curyea,  40  111.  320. 

The  statute  does  not  make  such  receipts  negotiable  as 
commercial  paper,  with  all  the  incidents  attending  the  trans- 
fer of  bills  of  exchange.     Shaw  v.  Railroad  Co,  101  U.  S.  557. 

The  bank,  when  it  took  the  receipts  from  Kanney  &  Co., 
had  constructive  notice  of  Eanney  &  Co.'s  want  of  title 
thereto,  and  therefore  took  no  better  title  than  they  had. 

The  receipts  represent  the  grain,  which  can  not  be  obtained 
without  a  surrender  of  the  receipts,  properly  indorsed.  (Sec. 
11  of  Warehouse  act.)  Their  conversion,  therefore,  is  equiva- 
lent to  a  conversion  of  the  grain,  and  the  measure  of  damages 
is  the  value  of  the  grain. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  question  is  presented  by  the  ruling  of  the  circuit  court 
in  the  giving  and  refusing  of  instructions,  whether  warehouse 
receipts  are  placed  on  the  same  footing,  as  respects  the  title 
vested  in  the  assignee  in  case  of  assignment,  as  bills  of 
exchange  and  promissory  notes;  and  this  is  the  question 
most  elaborated  by  counsel  in  argument,  and  the  first  in 
order  for  consideration. 
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The  contention  of  counsel  for  appellant  is,  the  language 
of  our  statute  in  relation  to  negotiable  instruments,  (Hurd's 
Stat.  1881,  chap.  114,  sec.  142,)  comprehends  warehouse 
receipts.  They  admit  that  this  court,  in  Burton  v.  Curyea, 
40  111.  320,  (which  was  decided  in  1866,)  laid  down  a  con- 
trary doctrine,  and  that  our  statute  in  relation  to  negotiable 
instruments  has  since,  or  for  many  years  prior  to,  that  deci- 
sion received  no  material  change, — that  if  it  now  includes 
warehouse  receipts,  it  did  then ;  but  they  contend  that  that 
decision  was  wrong,  and  should  not  be  adhered  to.  We 
might  content  ourselves  by  saying  stare  decisis,  for  Burton 
v.  Curyea  was  argued  by  able  counsel,  and,  as  the  opinion 
shows,  the  case  was  carefully  considered  by  the  court.  But 
in  our  opinion  it  is  demonstrably  certain  that  the  language 
of  our  statute  in  relation  to  negotiable  instruments  does  not 
comprehend  warehouse  receipts  or  bills  of  lading,  and  instru- 
ments of  that  class.  Its  precise  phraseology,  as  applicable 
to  this  question,  is :  "Promissory  notes,  bonds,  due  bills,  and 
other  instruments  in  writing,  made  or  to  be  made  by  any  per- 
son, body  politic  or  corporate,  whereby  such  person  promises 
or  agrees  to  pay  any  sum  of  money  or  articles  of  personal 
property,  or  any  sum  of  money  in  personal  property,  or 
acknowledges  any  sum  of  money  or  article  of  personal  prop- 
erty to  be  due  to  any  other  person. " 

It  is  a  familiar  rule  of  construction  that  a  statute  is  not 
to  be  construed  as  changing  the  common  law  farther  than 
its  terms  expressly  declare.  (Cadivallader  v.  Harris,  76  111. 
372;  Thompson  v.  Weller,  85  id.  197.)  We  are  not,  there- 
fore, at  liberty  to  declare  that  this  statute  embraces  cove- 
nants or  agreements  for  the  performance  of  individual  services 
in  and  about  property, — mutual,  dependent  and  conditional 
covenants  and  agreements,  or  covenants  and  agreements  to 
pay  money  or  deliver  property  upon  uncertain  contingencies 
or  events, — but  must  hold  that  it  applies  only  to  absolute 
and  unconditional  promises  to  pay  money  or  deliver  property. 

19—106  Tt,-l. 
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Such  was  the  character  of  each  one  of  the  cases  cited  by 
counsel  for  appellant.  Without  referring  to  and  analyzing 
these  cases  separately  and  at  length,  we  simply  call  atten- 
tion to  the  fact  that  in  every  case  in  which  this  court  has 
held  an  instrument  negotiable  by  virtue  of  our  statute  in 
relation  to  negotiable  instruments,  the  instrument  is  payable 
at  some  time  certain, — absolutely, — and  embraces  no  cove- 
nant or  agreement  other  than  for  the  payment  of  money  or 
the  delivery  of  property.  On  the  other  hand,  it  has  been 
repeatedly  held,  where  instruments  embraced  covenants  or 
agreements  for  personal  services,  and  where  instruments  for 
the  payment  of  money  or  delivery  of  property  provided  for 
such  payment  or  delivery  only  upon  some  uncertain  or  con- 
tingent event,  that  they  were  not  negotiable  under  the  statute. 
Thus,  in  Beezley  v.  Jones,  1  Scam.  34,  Beezley  covenanted, 
by  deed  with  Jones,  to  lease  him  a  house,  carding  machine 
and  apparatus,  for  a  specified  time,  and  further  agreed  to  be 
at  the  expense  of  repairing  the  machine  in  case  of  any  fail- 
ure. Jones,  on  his  part,  covenanted  to  pay  $170  rent,  by 
installments,  and  at  the  expiration  of  the  term  to  return  the 
machine,  etc.,  in  the  same  order  he  received  them,  the  com- 
mon wear  excepted.  The  deed  was  assigned  by  indorsement 
to  the  plaintiff,  who  sued  for  a  breach  of  the  covenant  to  pay 
rent.  It  was  held  the  assignee  could  not  maintain  a  suit 
in  his  own  name,  and  the  court,  referring  to  the  statute  in 
relation  to  negotiable  instruments,  said :  "Neither  the  lan- 
guage of  the  statute  nor  the  policy  that  occasioned  its  enact- 
ment, embraces  instruments  in  writing  for  the  conveyance  of 
land,  or  for  the  performance  of  personal  duties,  and  the 
legislature  never  intended  to  impart  a  negotiable  quality  to 
a  written  agreement  for  the  performance  of  perhaps  twenty 
stipulations  of  different  characters,  merely  because  it  con- 
tained one  for  the  payment  of  money,  or  the  delivery  of  an 
article  of  personal  property. " 
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In  Kelley  v.  Hemmingway,  13  111.  604,  the  instrument  sued 
on  was  one  wherein  David  Kelley  acknowledged  there  to  be 
due  to  Henry  D.  Kelley  $53,  "when  he  is  twenty-one  years 
old. "  It  was  held  to  be  not  a  negotiable  instrument  under 
our  statute,  because  the  event  upon  which  it  was  to  become 
due  might  never  occur. 

Smalley  v.  Edey,  15  111.  324,  was  an  action  to  recover 
upon  an  instrument  in  writing,  whereby  Smalley  agreed  to 
pay  Edey  $148.27,  provided  he  did  not  settle  said  amount 
with  Kichard  Hoover,  and  Edey  was  compelled  to  pay  the 
same  to  Hoover.  It  was  held  this  was  not  a  promissory 
note,  because  it  was  payable  on  a  contingency  that  might 
never  happen. 

In  Gillilan  v.  Myers,  31  111.  525,  the  instrument  sued  upon 

was  this : 

"Algonquin,  June  8,  1857. 

"Mr.  Myers  :  Sir — You  will  please  take  up  my  note,  pay- 
able to  Samuel  Smith,  for  $202,  with  ten  per  cent  interest 
from  the  first  of  April,  and  it  will  be  right,  as  we  talked. 

John  Gillilan." 

It  was  held  this  was  not  a  bill  of  exchange — that  it  was  a 
mere  letter  of  request,  and  payable  on  the  contingency  that 
Smith  should  present  the  note,  which  he  might  never  do. 

In  Kingsbury  v.  Wall,  68  111.  311,  we  held  an  order  drawn 
on  another,  and  accepted  by  him,  for  the  payment  of  a  cer- 
tain sum  in  goods,  payable  on  condition  the  payee  shall  have 
in  his  hands,  ready  to  be  delivered  to  the  drawer,  a  deed  from 
the  payee  and  wife  for  certain  property  described,  and  making 
the  delivery  of  the  goods  and  the  deed  simultaneous  acts,  is 
not  assignable  either  at  common  law  or  under  the  statute,  as 
the  contingency  upon  which  payment  is  to  be  made  might 
never  happen.  And  we  held  in  Husband  v.  Epling,  81  111. 
172,  an  undertaking  to  pay  a  specified  sum  when  an  estate 
named  is  settled  up,  is  not  negotiable  under  the  statute,  since 
the  estate  might  never  be  settled  up. 
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Other  cases  illustrating  the  principles  involved  might  be 
referred  to,  but  we  deem  these  sufficient.  They  render  it 
clear  that  the  promise  or  undertaking  must  be  restricted  to 
the  payment  of  money  or  delivery  of  property  at  a  time  that 
will  certainly  happen.  It  may  be  unknown,  in  advance, 
when  it  will  be,  but  it  must  be  absolutely  certain  that  it  will 
be  some  time ;  and  although  it  may  be  within  the  power  of 
the  party  to  whom  the  promise  is  made  to  render  it  certain, 
by  his  subsequent  act,  that  the  time  will  happen,  this  will 
not  be  sufficient, — it  can  not  depend  upon  his  will  or  pleasure. 

The  warehouse  receipt  is,  strictly,  but  the  written  evidence 
of  a  contract  between  the  depositor  of  grain  and  the  ware- 
houseman. It  is  an  acknowledgment  by  the  latter  that  he 
has  received  and  holds  in  store  for  the  former  the  amount 
and  description  of  grain  named  in  the  receipt,  and  from  this 
acknowledgment  the  law  imposes  certain  duties  upon  the 
warehouseman,  which  become  as  much  a  part  of  the  contract 
as  if  written  at  length  in  the  receipt.  At  common  law  the 
duty  of  the  warehouseman  was,  that  he  should  take  common 
and  reasonable  care  of  the  commodity  intrusted  to  his  charge, 
but  he  was  not  obliged,  at  all  events,  to  return  the  property, 
nor  in  the  same  condition  and  quality.  If  he  took  common 
and  reasonable  care  of  it,  and  still  it  was  stolen,  or  destroyed 
by  rats,  or  otherwise  materially  damaged,  he  was  not  respon- 
sible. (Story  on  Bailments,  sec.  442.)  And  by  our  present 
statute,  "no  public  warehouseman  shall  be  held  responsible 
for  any  loss  or  damage  to  property  by  fire  while  in  his  cus- 
tody, provided  reasonable  care  and  vigilance  be  exercised  to 
protect  and  preserve  the  same ;  nor  shall  he  be  held  liable 
for  damage  to  grain  by  heating,  if  it  can  be  shown  that  he 
has  exercised  proper  care  in  handling,"  etc.  (Rev.  Stat. 
1874,  ch.  114,  sec.  16.)  Nor  is  the  warehouseman  required 
to  deliver  the  property  for  which  his  receipt  is  given  until  the 
"return  of  such  receipt,  properly  indorsed,  and  the  tender  of 
all  proper  charges  upon  the   property  represented  by  it." 
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(Id.  sec.  11.)  It  is  therefore  impossible  that  it  can,  in 
advance,  be  known  with  absolute  certainty  that  the  ware- 
houseman will  ever  be  required  to  deliver  the  wheat.  It  is 
precisely  as  if  the  promise  were  to  deliver  it  upon  condition 
that  none  of  these  things  allowed  as  excuses  for  non-delivery 
should  intervene,  as  well  as  upon  the  further  condition  actu- 
ally written  in  the  receipt — the  return  of  the  receipt  and  the 
payment  of  all  charges  upon  the  property. 

Waiving  this  point,  however,  counsel  for  appellant  claim 
that  the  General  Assembly,  to  meet  the  decision  in  Burton 
v.  Curyea,  and  establish  the  law  otherwise  than  as  there 
declared,  enacted,  by  section  12  of  an  act  entitled  "An  act 
regulating  warehousemen,  and  authorizing  connections  of 
railroads  with  warehouses,  and  for  other  purposes, "  approved 
February  16,  1867,  that  "all  receipts  for  grain  issued  by  any 
warehouse  shall  be  negotiable,  by  indorsement  in  blank  or 
by  special  indorsement,  in  the  same  manner  and  to  the  same 
extent  as  bills  of  exchange  and  promissory  notes  are. "  But 
this  act  is  repealed  by  "An  act  to  regulate  public  warehouses, 
and  the  warehousing  and  inspection  of  grain,  and  to  give 
effect  to  article  13  of  the  constitution  of  this  State,"  approved 
April  25,  1871,  which  act  is  incorporated  in  the  revision  of 
1874,  and  is  the  law  in  force  at  the  time  of  the  transactions 
out  of  which  the  present  suit  grew.  If,  therefore,  it  be  true, 
which  we  do  not  concede,  that  the  legislature  intended,  by 
section  12  of  the  act  of  1867,  to  enact  a  different  rule  with 
regard  to  the  effect  of  the  assignment  of  warehouse  receipts, 
the  same  logic  proves  that  by  section  24  of  the  act  of  April 
25,  1871,  the  General  Assembly  intended  to  restore  the  rule 
as  announced  in  Burton  v.  Curyea,  for  in  that  section,  in- 
stead of  making  warehouse  receipts  negotiable  by  indorse- 
ment, "in  the  same  manner  and  to  the  same  extent  as  bills 
of  exchange  are,"  this  language  is  substituted:  "Warehouse 
receipts  for  property  stored  in  any  class  of  public  warehouses, 
as  herein  described,  shall  be  transferable  by  the  indorsement 
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of  the  party  to  whose  order  such  receipt  may  be  issued,  and 
such  indorsement  shall  be  deemed  a  valid  transfer  of  the 
property  represented  by  such  receipt,  and  may  be  made  either 
in  blank  or  to  the  order  of  another. "  Thus,  the  indorsement 
of  the  symbol  is  made  evidence  of  a  transfer  of  that  which 
it  represents — nothing  more.  If,  instead  of  the  warehouse 
receipt,  the  property  is  present,  and,  upon  sale,  is  actually 
delivered  to  the  purchaser,  this  is  evidence  of  a  valid  transfer 
of  the  property.  The  receipt,  in  the  absence  of  the  property, 
enables  the  parties,  through  its  indorsement,  to  effect  the 
same  thing  they  could  effect  if  the  property  were  present, 
by  its  actual  delivery, — namely,  a  valid  transfer.  But  this 
neither  authorizes  nor  implies  that  a  title  which  the  seller 
does  not  possess,  shall  pass  in  the  one  case  any  more  than 
in  the  other. 

A  very  satisfactory  case,  to  us,  on  this  question,  is  Shaiv 
v.  Railroad  Co.  101  U.  S.  (11  Otto,)  557.  In  that  case  the 
question  was  on  a  bill  of  lading  issued  in  Missouri  on  property 
to  be  carried  from  St.  Louis,  in  that  State,  to  Philadelphia, 
in  Pennsylvania.  The  court  deems  it  unimportant  whether 
the  statute  of  Missouri  or  that  of  Pennsylvania  shall  be  re- 
garded as  affecting  the  contract,  since  there  is,  in  its  opinion, 
no  substantial  difference  between  the  statutes  of  the  two 
States  in  that  regard.  The  language  of  that  of  Pennsylvania 
is,  they — i.  e.,  bills  of  lading — "shall  be  negotiable,  and  may 
be  transferred  by  indorsement  and  delivery,"  while  that  of 
Missouri  is,  "they  shall  be  negotiable  by  written  indorsement 
thereon  and  delivery,  in  the  same  manner  as  bills  of  exchange 
and  promissory  notes."  The  court  holds  that  the  words  in 
these  statutes  relating  to  the  negotiability  of  bills  of  lading 
apply  only  to  the  transfer  of  the  instrument,  and  do  not 
determine  that  the  rights  of  assignees  shall  be  the  same  as 
the  rights  of  assignees  of  bills  of  exchange,  etc.,  after  trans- 
fer. It  is  said  in  the  opinion :  "A  bill  or  note  past  due  is 
negotiable  if  it  be  payable  to  order,  or  bearer,  but  its  indorse- 
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ment  or  delivery  does  not  cut  off  the  defences  of  the  maker 
or  acceptor  against  it,  nor  create  such  a  contract  as  results 
from  an  indorsement  before  maturity,  and  it  does  not  give  to 
the  purchaser  of  a  lost  or  stolen  bill  the  rights  of  the  real 
owner.  It  does  not  necessarily  follow,  therefore,  that  because 
a  statute  has  made  bills  of  lading  negotiable  by  indorsement 
and  delivery,  all  these  consequences  of  an  indorsement  and 
delivery  of  bills  and  notes  before  maturity  ensue,  or  are 
intended  to  result  from,  such  negotiation. "  The  court  then 
proceeds  to  show  that  bills  of  exchange  and  promissory 
notes  are  exceptional  in  their  character,  and  the  reason  why 
the  bona  fide  purchaser  of  a  bill,  etc.,  for  value,  is  not  bound 
to  look  beyond  the  instrument,  and  then  adds  :  "The  reason 
can  have  no  application  to  the  case  of  a  lost  or  stolen 
bill  of  lading.  The  function  of  that  instrument  is  entirely 
different  from  that  of  a  bill  or  note.  It  is  not  a  representa- 
tive of  money,  used  for  the  transmission  of  money,  or  for 
the  payment  of  debts,  or  for  purchases.  It  does  not  pass 
from  hand  to  hand,  as  bank  notes  or  coins.  It  is  a  contract 
for  the  performance  of  a  certain  duty.  True,  it  is  a  symbol 
of  the  ownership  of  the  goods  covered  by  it, — a  representa- 
tive of  those  goods ;  but  if  the  goods  themselves  be  lost  or 
stolen,  no  sale  of  them  by  the  finder  or  thief,  though  to  a 
bona  fide  purchaser  for  value,  will  divest  the  ownership  of  the 
person  who  lost  them,  or  from  whom  they  were  stolen.  Why, 
then,  should  the  sale  of  the  symbol  or  mere  representative 
of  the  goods  have  such  an  effect?"  Again,  it  is  said  in  the 
opinion :  "Bills  of  lading  are  regarded  as  so  much  cotton, 
grain,  iron,  or  other  article  of  merchandise.  The  merchan- 
dise is  very  often  sold  or  pledged  by  the  transfer  of  the  bills 
which  cover  it.  They  are,  in  commerce,  a  very  different 
thing  from  bills  of  exchange  and  promissory  notes,  answer- 
ing a  different  purpose,  and  performing  different  functions. 
It  can  not  be,  therefore,  that  the  statute  which  made  them 
negotiable  by  indorsement  and  delivery,  or  negotiable  in  the 
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same  manner  as  bills  of  exchange  and  promissory  notes  are 
negotiable,  intended  to  change  totally  their  character, — put 
them,  in  all  respects,  on  the  footing  of  instruments  which  are 
the  representatives  of  money,  and  charge  the  negotiation  of 
them  with  all  the  consequences  which  usually  attend  or  follow 
the  negotiation  of  bills  and  notes." 

But  counsel  for  appellant  make  the  point  that  if  the  sale 
made  by  appellees  to  Kanney  &  Co.  was  made  of  non-effect 
by  the  failure  to  pay  the  check,  and  appellant  had  such 
notice  as  would  charge  it  as  the  purchaser  of  chattel  prop- 
erty, and  the  warehouse  receipts  gave  appellant  no  better 
title  than  if  it  had  taken  the  grain  itself,  then  the  title  of  the 
grain  was  in  appellees,  and  they  could  not  recover  its  value 
from  appellant.  The  answer  to  this  is,  the  receipts  stand  in 
the  place  of  the  grain.  Their  possession  is  regarded  as  the 
possession,  in  law,  of  the  grain  itself,  and  the  warehouseman, 
as  has  been  seen,  is  not  required  to  surrender  the  grain  until 
the  delivery  of  the  receipts  and  the  payment  of  charges.  The 
suit,  therefore,  is  in  effect  for  the  grain  the  receipts  repre- 
sented, and  in  recovering  for  them,  therefore,  the  recovery  was 
properly  for  the  value  of  the  grain, — that  for  which  they  stand. 

Another  point  insisted  upon  by  counsel  for  appellant  is, 
that  to  enable  appellees  to  defeat  the  title  of  Banney  &  Co. 
to  the  receipts,  it  was  necessary  to  show  that  the  sale  was 
for  cash,  and  that  a  check  was  given  therefor  which  was 
not  paid, — that  to  defeat  the  title  of  appellant  it  was  neces- 
sary for  appellees  to  prove  that  appellant  knew,  or  had  some 
reason  to  believe,  that  the  sale  was  for  cash,  and  that  a 
check  was  given  therefor  which  had  not  been  or  would  not 
be  paid,  and  that  there  is  no  evidence  whatever  that  appel- 
lant knew,  or  had  reason  to  believe,  that  the  sale  was  for 
cash.  It  is,  in  our  opinion,  sufficient  to  say  these  are  purely 
questions  of  fact,  upon  which  the  finding  of  the  Appellate 
Court  is  conclusive.  Bridge  Co.  v.  Comrs.  of  Highways,  101 
111.  518;  Fitch  v.  Johnson,  104  id.  111. 
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The  objection  that  questions  of  law  and  fact  are  submitted 
to  the  jury  by  certain  of  appellees'  instructions,  we  do  not 
deem  well  founded.  The  whole  case  proceeds  upon  the 
theory  that  appellees  were  owners  of  the  warehouse  receipts, 
and  continued  to  be  such  until,  and  unless,  their  ownership 
was  divested  by  the  sale  to  Eanney  &  Co.  There  is  no 
controversy,  either  in  the  evidence  or  in  the  arguments  of 
counsel,  in  this  regard.  In  the  first  and  second  instructions, 
given  at  the  instance  of  appellees,  the  jury  were  fully  in- 
structed as  to  the  law,  on  appellees'  theory  of  the  case, 
relating  to  the  sale,  the  effect  whereof  being,  that  if  the 
facts  were  as  claimed  by  appellees,  then  Eanney  &  Co.  had 
no  title,  and,  by  necessary  consequence,  appellees  still  re- 
mained owners.  These  instructions  precede  those  complained 
of  by  appellants  counsel,  so  when,  by  those,  the  jury  were 
instructed  that  if  they  found  Eanney  &  Co.  had  no  title,  etc., 
— and  if  they  found  appellees  were  owners,  etc., — they  ought 
to  have  understood,  and  we  think  it  should  be  presumed  they 
did  understand,  it  was  meant,  if,  under  the  rule  laid  down  in 
the  preceding  instructions,  they  found  that  Eanney  &  Co.  had 
no  title,  and  if,  under  such  rule,  they  found  appellees  were 
owners,  etc.  They  had  been  placed  under  the  duty  of  being 
governed  by  the  rules  laid  down  by  these  instructions  in 
passing  upon  these  facts,  and  there  is  nothing  from  which 
they  could  have  assumed  they  were  to  be  released  therefrom 
in  making  the  findings  contemplated  in  the  instructions 
objected  to.  We  think,  as  here  presented,  the  instructions 
should  be  considered  as  announcing  a  series  of  consecutive 
and  dependent  propositions  in  a  single  charge. 

The  objection  to  the  modification  of  appellant's  second 
instruction  is  without  merit.  The  law  is,  undoubtedly,  cor- 
rectly laid  down  in  the  instruction  as  modified,  and,  there- 
fore, even  if  it  be  conceded  the  instruction  would  have  been 
correct  without  that  modification,  the  modification  could  do 
no  harm. 
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It  is  not  contested,  in  argument,  that  the  law  is,  where 
personal  property,  other  than  commercial  paper,  is,  by  con- 
tract, sold  for  cash,  to  be  paid  on  delivery,  the  delivery  and 
payment  are  to  be  concurrent  acts,  and,  therefore,  if  the 
goods  are  put  into  possession  of  the  buyer  in  expectation 
that  he  will  immediately  pay  the  price,  and  he  does  not  do 
it,  the  seller  is  at  liberty  to  regard  the  delivery  as  condi- 
tional, and  may  at  once  reclaim  the  goods.  (See  Schouler 
on  Personal  Prop.  292-300;  Paul  v.  Reed,  52  N.  H.  136.) 
And  an  attempted  payment  by  a  draft  or  check  which  is 
dishonored  is  no  payment.  (Mathews  v.  Cowan,  59  111.  341.) 
And  in  such  case  trover  lies  for  the  recovery  of  goods,  posses- 
sion of  which  is  obtained  by  such  attempted  payment.    (Id.) 

We  perceive  no  substantial  reason  for  disturbing  the  judg- 
ment below.     It  is  therefore  affirmed. 

Judgment  affirmed. 


The  Wabash,  St.  Louis  and  Pacific  Eailway  Company 

v. 
Anton  Binkert  et  al. 

Filed  at  Springfield  March  29,  1883. 

1.  Statute — rule  of  construction.  In  construing  a  statute  the  courts 
are  not  confined  to  the  words  employed,  but  may  look  to  the  preceding  law 
and  other  statutory  provisions  relating  to  the  same  subject.  The  plain  literal 
reading  of  language  may  be  departed  from  when  it  is  required  to  avoid  an 
absurd  consequence,  or  to  carry  out  the  manifest  intention. 

2.  Taxation — road  and  bridge  tax — to  be  extended  on  current  year's 
assessment.  The  bridge  tax  provided  for  in  section  119  of  the  Road  and 
Bridge  act  of  1879,  is  not  required  to  be  extended  upon  the  assessment  valu- 
ation of  the  preceding  year,  but  upon  the  assessment  for  the  current  year. 
It  is  meant  by  that  section  that  such  tax  shall  not  exceed  forty -cents  on  the 
one  hundred  dollars,  according  to  the  assessment  of  the  previous  year;  but 
when  the  sum  to  be  levied  is  thus  fixed  by  reference  to  the  preceding  assess- 
ment, the  clerk  of  the  county  court  is  required  to  extend  that  sum  upon  the 
property  of  the  town  according  to  the  assessment  for  the  current  year. 
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Appeal  from  the  Circuit  Court  of  Christian  county;  the 
Hon.  Jesse  J.  Phillips,  Judge,  presiding. 

Mr.  Frank  W.  Burnett,  for  the  appellant. 

Mr.  Anthony  Thornton,  for  the  appellees;  Mr.  John  G. 
Drennan,  also  for  the  appellees  Jordan,  Binkert,  etc. ;  Mr. 
C.  W.  Brown,  for  the  collector  of  Will  county;  Mr.  K.  W. 
Hilscher,  for  appellee  Hamilton. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  against  the  collectors 
of  taxes  for  some  twenty-three  counties  in  this  State,  to 
restrain  the  collection  of  certain  road  and  bridge  taxes  levied 
by  highway  commissioners  in  the  respective  counties  for  the 
year  1881,  upon  the  ground  that  the  taxes  were  levied  on 
the  assessment  of  the  then  current  year,  (1881,)  instead  of 
on  that  of  the  previous  year,  (1880,)  the  assessment  in  the 
latter  year  being  lower  than  that  for  1881.  The  court  below 
sustained  a  demurrer  to  the  bill,  and  dismissed  it,  and  the 
complainant  appealed. 

The  suit  involves  the  construction  of  section  119  of  the  Boad 
and  Bridge  act  of  18T9,  (Laws  1879,  p.  257,)  which  section 
is  as  follows :  "The  highway  commissioners  of  each  town 
shall  annually  ascertain,  as  near  as  practicable,  how  much 
money  must  be  raised  by  tax  on  real  and  personal  property 
for  the  making  and  repairing  of  bridges,  etc.,  *  *  * 
during  the  ensuing  year,  commencing  on  Tuesday  next  pre- 
ceding the  annual  town  meeting,  ivhich  tax  shall  be  extended  on 
the  tax  books  according  to  the  assessment  of  the  previous  year,  and 
shall  levy  a  tax  on  all  the  real  and  personal  property  in  said 
iown,  not  exceeding  forty  cents  on  the  one  hundred  dollars; 
and  they  shall  give  to  the  supervisor  of  the  township  a  state- 
ment of  the  amount  necessary  to  be  raised,  and  the  rate  per 
cent  of  taxation,  signed  by  said  commissioners,  or  a  majority 
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of  them,  on  or  before  the  Tuesday  next  preceding  the  annual 
September  meeting  of  the  board  of  supervisors,  who  shall 
cause  the  same  to  be  submitted  to  said  board  for  their  action 
at  such  September  meeting  of  said  board."  These  highway 
commissioners  do  not  extend  the  tax  on  the  tax  books,  but 
that  is  done  by  the  county  clerk,  as  the  next  section  (120)  of 
the  same  act  provides,  as  follows  :  "According  to  the  amount 
certified  as  aforesaid,  the  county  clerk,  when  making  out  the 
tax  books  for  State  and  county  taxes  for  the  collector,  shall 
extend  the  necessary  tax  in  a  separate  column  against  each 
tax-payer's  name,  or  taxable  property,  as  other  taxes  are 
extended,  which  shall  be  collected  the  same  as  State  and 
county  taxes." 

The  controversy  arises  upon  the  phrase  in  section  119, 
"which  tax  shall  be  extended  on  the  tax  books  according  to 
the  assessment  of  the  previous  year, "  and  more  particularly 
as  to  the  meaning  of  the  words,  "according  to  the  assess- 
ment of  the  previous  year," — whether  the  tax  is  to  be  ex- 
tended upon  the  assessment  made  in  the  current  year, — the 
year  in  which  the  highway  commissioners  meet  to  make  the 
levy, — or  upon  the  assessment  made  in  the  year  previous. 

The  impression  upon  the  reading  of  the  section  certainly 
is  that  the  extension  of  the  tax  is  to  be  upon  the  assessment 
of  the  previous  year.  Such  seems  to  be  the  literal  reading. 
But  for  the  ascertaining  of  the  real  meaning  we  are  not  to 
be  confined  to  the  words  employed,  but  may  look  to  the 
former  law,  and  to  other  statutory  provisions.  The  first 
provision  for  this  distinct  road  and  bridge  tax  appears  to 
have  been  by  the  statute  of  1874.  (Bev.  Stat.  1874,  p.  932, 
sec.  120.)  The  law  of  1874  upon  the  subject  is  the  same 
as  this  present  law  of  1879,  section  120  of  the  former  corre- 
sponding to  section  119  of  the  latter,  except  that  in  the  latter 
the  additional  clause  which  is  italicized  in  the  above  citation 
of  section  119  is  inserted,  and  the  provision  in  respect  to  this 
tax  being  that  the  highway  commissioners  shall  levy  a  tax 
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on  all  the  real  and  personal  property  in  the  town,  "not  ex- 
ceeding forty  cents  on  the  one  hundred  dollars, "  being  silent 
as  to  what  valuation  was  to  be  adopted.  Section  16  of  the 
law  of  1874  provided  for  a  distinct  district  road  tax,  and 
required  the  highway  commissioners  to  assess  a  road  tax  on 
all  real  and  personal  property  to  any  amount  they  might 
deem  necessary,  not  exceeding  forty  cents  on  each  one  hun- 
dred dollars  worth,  "as  valued  on  the  assessment  roll  of  the 
previous  year,"  and  section  120,  as  to  the  road  and  bridge 
tax,  required  that  the  commissioners  should  levy  it  on  all  the 
real  and  personal  property  in  the  town,  not  exceeding  forty 
cents  on  the  one  hundred  dollars,  not  naming  any  manner 
of  ascertaining  the  valuation. 

In  the  statute  of  1877,  (Laws  1877,  page  196,)  these  two 
sections,  16  and  120,  of  the  law  of  1874,  providing  for  these 
two  distinct  taxes, — the  district  road  tax,  and  the  road  and 
bridge  tax, — were  combined  in  one  section, — section  81. 
That  section  (81)  provides : 

"First — The  commissioners  of  highways  of  each  town  shall 
annually  ascertain,  as  near  as  practicable,  how  much  money 
must  be  raised  by  tax  on  real  and  personal  property  for  the 
making  and  repairing  of  roads  only,  to  any  amount  they 
may  deem  necessary,  not  exceeding  forty  cents  on  each  one 
hundred  dollars  worth,  "as  valued  on  the  assessment  roll  of 
the  previous  year,"  and  certify  the  same  as  hereinafter  pro- 
vided.    *     *     * 

"Second — They  shall  annually  ascertain,  as  near  as  practi- 
cable, how  much  money  must  be  raised  by  tax  on  real  and 
personal  property  for  the  making  and  repairing  of  bridges, 
etc.,  *  *  *  and  shall  levy  a  tax  on  all  the  real  and  per- 
sonal property  in  said  town,  not  exceeding  forty  cents  on  the 
one  hundred  dollars." 

So  far,  no  statute  speaks  of  extending  this  road  and  bridge 
tax  on  the  tax  books  according  to  the  assessment  of  the  pre- 
vious year.     The  statute  of  1874  said  merely  that  the  tax 
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should  be  levied,  "not  exceeding  forty  cents  on  the  one  hun- 
dred dollars. "  Section  16  of  that  act,  providing  for  the  district 
road  tax,  did  name  how  the  valuation  was  to  be  got  for  that 
tax,  saying  the  tax  was  not  to  be  exceeding  forty  cents  on  each 
one  hundred  dollars  worth  of  property,  "as  valued  on  the 
assessment  roll  of  the  previous  year."  Now,  section  81  of 
the  statute  of  1877  combining  those  two  sections  into  one  sec- 
tion, says,  the  highway  commissioners  shall,  first,  determine 
the  amount  of  the  district  road  tax,  not  exceeding  forty  cents 
on  each  one  hundred  dollars,  "as  valued  on  the  assessment 
roll  of  the  previous  year ; "  second,  they  shall  ascertain  and 
levy  this  road  and  bridge  tax,  "not  exceeding  forty  cents  on 
the  one  hundred  dollars."  ■  Although  it  is  not  right  here 
named  how  this  last  valuation  is  to  be  got,  yet  we  think,  from 
the  manner  in  which  these  two  clauses  are  coupled  together, 
that  it  is  to  be  taken  as  having  reference  to  the  first  clause, 
and  to  be  the  same  valuation  as  there  named,  viz,  "as 
valued  on  the  assessment  roll  of  the  previous  year ; "  that 
there  should  be  the  same  basis  of  valuation  in  both  the  cases, 
no  reason  being  perceived  for  any  difference,  and  that,  being 
named  in  the  first  clause,  it  was  not  deemed  necessary  to 
repeat  it  in  the  second  clause.  It  was  not  contemplated 
that  the  commissioners  of  highways  should  themselves  value 
the  property,  and  they  must  necessarily  take  the  valuation 
of  some  one  year  made  by  the  assessor.  They  can  not  take 
the  assessment  of  the  current  year,  as  that  will  not  have 
been  made  until  a  long  time  after  their  action, — they  must 
take  the  assessment  of  some  previous  year.  In  the  first 
clause  of  this  section  81,  for  the  district  road  tax,  it  is  spe- 
cifically named  that  it  shall  be  the  valuation  of  the  previous 
year,  and  we  think  that  same  valuation  was  to  be  taken  in 
the  second  clause  for  the  road  and  bridge  tax,  so  that  we 
find  the  true  reading  of  section  81  of  the  law  of  1877  to  be, 
that  this  road  and  bridge  tax  was  to  be  levied  on  all  property 
in  the  town,  not   exceeding  forty  cents  on  the  one  hundred 
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dollars,  "as  valued  on  the  assessment  roll  of  the  previous 
year." 

This,  then,  was  the  law  in  1879,  when  the  present  amend- 
ment came  to  be  made.  This  act  of  1879  divides  section  81 
of  the  law  of  1877  into  two  sections  again,  as  was  the  case 
in  1874,  section  119  of  this  act  of  1879  providing  for  the 
road  and  bridge  tax,  and  section  16  for  the  district  road  tax. 
As  before  remarked,  the  only  change  which  section  119  makes 
from  section  120  of  the  law  of  1874,  in  providing  for  the 
mode  of  the  ascertainment  and  levy  of  this  road  and  bridge 
tax,  and  from  section  81  of  the  law  of  1877,  is  in  the  itali- 
cized words  referred  to,  to- wit :  "commencing  on  Tuesday  next 
preceding  the  annual  town  meeting,  which  tax  sliall  be  extended 
on  the  tax  books  according  to  the  assessment  of  the  previous 
year. "  Fixing  the  time  of  the  commencement  of  the  town- 
ship year  is  a  fresh  provision,  not  appearing  before  in  the 
legislation  on  the  subject,  and  one  very  properly  to  be  made. 
There  is  the  first  mention,  here,  in  this  section  119,  of  an 
extension  of  the  tax  on  the  tax  books  according  to  the  assess- 
ment of  the  previous  year,  or  of  any  extension  on  the  tax 
books  whatever,  in  connection  with  the  action  of  the  high- 
way commissioners.  The  assessment  roll  of  the  previous 
year  had  been  spoken  of  in  the  two  former  statutes,  but  it 
was  for  the  purpose  of  limitation  of  the  amount  to  be  raised 
by  taxation.  We  can  not  think  it  was  the  legislative  inten- 
tion here  to  introduce  this  anomaly  into  our  system  of  taxation, 
of  levying  these  taxes  on  the  assessment  of  the  previous  year. 
There  is  no  reason  for  it,  as  the  assessment  of  the  current 
year  is  always  made,  and  on  the  tax  books,  when  the  county 
clerk  comes  to  extend  the  road  and  bridge  tax  on  the  tax 
books  for  collection.  We  are  of  opinion  that  the  only  change 
intended  to  be  made  in  this  amendment  by  section  119,  was 
the  division  of  section  81  of  the  law  of  1877  into  two  sec- 
tions, so  as  to  provide  in  them  separately  for  these  two 
species  of  taxes,  and  to  fix  the  time  of  commencement  of  the 
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township  year.  We  have  found  that,  at  the  time  of  this 
amendment,  the  law  was,  by  section  81  of  the  law  of  1877, 
as  we  construe  it,  that  these  taxes  were  to  be  levied  so  as  not 
to  exceed  forty  cents  on  the  one  hundred  dollars,  as  valued 
on  the  assessment  roll  of  the  previous  year.  We  believe, 
from  the  examination  of  the  previous  statutes,  that  this  was 
the  idea  which  was  intended  to  be  expressed  in  this  section 
119,  but  which  was  not  very  happily  done  by  the  words 
used,  which  might  come  from  the  confusing  and  disconnec- 
tion of  language  caused  in  the  breaking  up  of  section  81  in 
the  act  of  1877  into  two  sections,  by  the  displacing  of  words 
out  of  their  proper  connection.  The  transposition  of  the 
words  "according  to  the  assessment  of  the  previous  year,"  to 
the  end  of  the  words  "one  hundred  dollars,"  so  as  to  read 
not  exceeding  forty  cents  on  "the  one  hundred  dollars,  accord- 
ing to  the  assessment  of  the  previous  year,"  would  express 
what  we  regard  as  the  intended  meaning,  and  make  the 
clause  consistent  and  harmonious  throughout. 

According  to  this  construction,  then,  the  meaning  of  the 
clause  in  question  in  section  119  is  not  to  designate  which 
assessed  valuation  shall  be  placed  upon  the  tax  books,  from 
which  the  tax  shall  be  calculated,  but  to  designate  the  man- 
ner of  ascertaining  the  value  of  property  at  the  time  the 
commissioners  meet  to  make  the  levy.  The  extension  of  the 
tax  on  the  tax  books  has  no  proper  place  in  section  119. 
The  commissioners  of  highways  have  nothing  to  do  with  that 
extension.  The  subject  of  that  section  provides  for  the  tax, 
and  the  determination  of  its  amount,  and  the  certifying  of  it. 
The  next  section  (120)  is  devoted  to  the  particular  subject  of 
the  extending  of  the  tax  on  the  tax  books,  and  that  is  the 
section  which  we  would  naturally  look  to  for  the  manner  in 
which  the  tax  is  to  be  extended.  That  section  provides,  that 
"according  to  the  amount  certified  as  aforesaid,  the  county 
clerk,  when  making  out  the  tax  books  for  State  and  county 
taxes  for  the  collector,  shall  extend  the  necessary  tax  in  a 


ISS3.]        W.,  St.  L.  &  P.  Ky.  Co.  v.  Binkert  et  at.  305 

Opinion  of  the  Court. 

separate  column,  against  each  tax-payer's  name,  or  taxable 
property,  as  other  taxes  are  extended."  This  section  119 
requires  that  the  tax  shall  be  levied  "on  all  the  real  and  per- 
sonal property  in  said  town. "  In  the  town  at  what  time  ? 
Manifestly,  at  the  time,  or  at  least  in  the  year,  the  commis- 
sioners of  highways  meet  to  make  the  levy.  The  levy  was 
here  made  in  the  year  1881,  for  that  year, — the  expenditures 
for  that  year.  The  assessment  for  1880  would  be  upon 
property  in  the  town  on  May  1,  1880,  assessments  being  made 
with  reference  to  property  owned  on  that  day.  To  levy  the 
tax  on  the  assessment  of  the  previous  year,  1880,  would  be 
levying  it  on  the  property  which  was  in  the  town  on  May  1, 
1880,  instead  of  in  the  year  1881.  Personal  property  is  of 
a  transitory  nature,  and  more  or  less  of  such  property  in 
existence  May  1,  1880,  would  necessarily  have  perished,  or 
have  been  consumed  or  removed  from  the  town,  before  the 
time  of  the  levy  of  the  tax  in  1881.  The  general  Ee venue 
law  provides  for  an  annual  assessment, of  property,  and  an 
extension  of  taxes  on  such  assessment.  The  county  clerk 
extends  the  taxes  on  the  tax  books  upon  the  valuation  of  the 
assessor,  as  made  in  each  year.  The  county  clerks  annually 
make  out  tax  books  for  the  collectors.  The  form  of  the  book 
is  prescribed  by  that  law,  what  it  shall  contain,  and,  accord- 
ing thereto,  it  has  upon  it  the  valuation  of  the  current  year 
alone,  and  not  of  any  former  year,  and  the  county  clerk 
extends  the  taxes  on  the  valuation  of  the  current  year  con- 
tained in  the  tax  book.  The  county  clerk,  by  the  Koad  and 
Bridge  act,  is  directed  to  extend  this  road  and  bridge  tax  in 
the  tax  books,  as  other  taxes  are  extended.  To  do  this  would 
seem  to  require  the  tax  to  be  extended  upon  the  assessment 
of  the  current  year,  other  taxes  being  so  extended, — and  the 
tax  book,  made  out  as  prescribed,  does  not  contain  the  assess- 
ment of  the  previous  year. 

These  considerations  confirm  the  construction  arrived  at 
from  the  reading  of  the  former  acts  upon  the  subject, — that 
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it  is  the  assessment  of  the  current  year,  and  not  that  of  the 
previous  year,  upon  which  the  tax  is  to  be  extended. 

It  is  not  unfrequent,  in  the  interpretation  of  statutes  and 
written  instruments,  that  the  plain,  literal  reading  of  language 
is  departed  from,  where  it  is  required  to  avoid  an  absurd 
consequence,  or  to  carry  out  the  manifest  intention.  (See 
Perry  County  v.  Jefferson  County,  94  111.  214;  People  v. 
Hoffman,  97  id.  234.)  The  legislative  intention  which  we 
here  find  is  not  derived  from  speculation  and  conjecture,  but 
from  considering  the  clause  in  question  in  connection  with 
the  previous  acts  upon  the  same  subject,  with  other  provisions 
of  the  same  act,  and  with  the  provisions  of  the  Eevenue  law, 
upon  which  the  tax  is  dependent  for  its  collection,  and  of 
which,  as  a  system,  this  act  forms  a  part.  This  is  a  legiti- 
mate way  of  ascertaining  the  law-maker's  intention. 

Being  of  opinion  that  the  taxes  were  rightly  extended  upon 
the  assessment  of  the  current  year,  the  decree  will  be  af- 
firmed. 

Decree  affirmed. 


Thomas  Mayes 
v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  March  29,  1883. 

1.  Indictment  for  murder — whether  'sufficient.  A  count  in  an  indict- 
ment for  murder  alleged  that  the  defendant,  with  a  glass  which  he  in  his 
right  hand  held,  in  and  upon  M.  feloniously  did  make  an  assault,  and  with 
such  glass  to  and  against  M.  did  cast  and  throw  and  strike,  and  with  such 
glass  defendant  a  certain  lamp,  with  oil  and  wick  therein,  which  M.  held  in 
her  hand,  then  and  there  lighted  and  burning,  did  break  and  destroy,  and  by 
means  of  such  breaking  of  the  lamp  so  held  by  M.,  and  being  so  lighted  and 
burning,  the  oil  of  said  lamp  was  spread  and  poured  upon  the  said  M.,»and 
bv  reason  thereof  the  clothing  and  garments  of  the  said  M.  were  fired  and 
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burned  on  her  person,  and  by  reason  of  such  burning  the  body,  face,  neck, 
head  and  limbs  of  said  M.  were  greatly  burned,  and  thereby  she  received 
five  mortal  burns  upon  the  neck,  face,  body,  head  and  limbs,  by  reason  of 
the  said  casting,  throwing  and  striking  with  the  said  glass  by  the  defendant, 
and  the  breaking  of  said  lamp  so  containing  oil,  and  being  lighted,  as  afore- 
said, from  which  mortal  burns  said  M.  did  die:  Held,  that  the  count  was 
substantially  good,  and  there  was  no  error  in  refusing  to  quash  the  same. 
It  was  not  essential  to  aver  specifically  "that  the  oil  was  fired  by  the  flame 
of  the  wick  of  the  lamp,  then  filled  with  oil  and  burning,  and  held  by  the 
deceased  in  her  hand,"  in  order  to  show  the  cause  of  death.  The  words  "by 
reason  thereof,"  as  used  by  the  pleader,  refer  as  well  to  the  preceding  words 
"lighted  and  burning,"  as  to  the  words  "spread  and  poured  upon  the  said 
Kate  Mayes." 

2.  Murder — of  the  intent — what  necessary  to  constitute  the  crime. 
Where  an  act,  unlawful  in  itself,  is  done  with  deliberation,  and  with  inten- 
tion of  mischief  or  great  bodily  harm  to  some  particular  person,  or  of  mis- 
chief indiscriminately,  fall  where  it  may,  and  death  ensues  from  such  act, 
against  or  beside  the  original  intention  of  the  party,  it  will  be  murder. 

3.  So  in  this  case,  where  the  defendant,  in  an  angry  and  excited  state  of 
mind,  threw  a  beer  glass  at  his  wife,  which  struck  a  lamp  she  was  carrying, 
breaking  the  same  and  causing  the  oil  therein  to  take  fire  and  burn  her,  from 
which  burns  she  died,  it  was  held  immaterial  whether  he  intended  the  glass 
should  strike  his  wife,  or  his  mother-in-law,  or  his  daughter,  who  were  also 
in  the  same  room,  or  whether  he  had  any  specific  intent,  but  acted  from 
general  malicious  recklessness,  disregarding  any  and  all  consequences, — in 
either  case  he  was  guilty  of  murder. 

4.  When  the  act  is  in  itself  lawful,  or  even  if  unlawful  is  not  dangerous  in 
its  character,  and  death  ensues  to  another  from  such  act,  without  any  intent 
to  injure  the  person  killed,  a  different  rule  obtains.  But  when  the  act  is 
unlawful,  and  manifests  a  reckless,  murderous  disposition  on  the  part  of  the 
person  charged,  or,  in  the  words  of  the  old  law  book,  "A  heart  void  of  social 
duty,  and  fatally  bent  on  mischief, "  the  presumption  of  law  is  that  the  mind 
assented  to  what  the  hand  did,  with  all  the  consequences  resulting  therefrom. 

5.  One  good  count — will  sustain  general  conviction.  If  any  one  count 
of  an  indictment  be  good,  it  will  sustain  a  general  verdict  of  guilty. 

6.  Practice— improper  remarks  of  State's  attorney  must  be  objected  to 
and  preserved  in  bill  of  exceptions.  If  one  on  trial  for  a  criminal  offence 
desires  to  assign  for  error  in  this  court  unwarranted  statements  of  fact  made 
by  the  State's  attorney  in  his  closing  argument,  he  should  call  the  matter  to 
the  attention  of  the  court  at  the  time,  and  embody  the  objectionable  state- 
ment in  the  bill  of  exceptions,  otherwise  this  court  can  aot  consider  the 
assignment  of  error.  It  is  not  sufficient  to  embody  such  statement  in  the 
defendant's  affidavit  filed  in  support  of  a  motion  for  a  new  trial. 


308  Mayes  v.  The  People.  [March 

Opinion  of  the  Court. 

Writ  of  Error  to  the  Circuit  Court  of  Jersey  county; 
the  Hon.  Albert  G.  Burr,  Judge,  presiding. 

Mr.  W.  H.  Pogue,  for  the  plaintiff  in  error. 

Mr.  James  McCartney,  Attorney  General,  for  the  People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error,  by  the  judgment  of  the  court  below,  was 
convicted  of  the  crime  of  murder,  and  sentenced  -to  the  peni- 
tentiary for  the  term  of  his  natural  life.  The  several  objec- 
tions urged  against  that  conviction  will  be  passed  upon  in  the 
order  of  their  presentation  by  counsel  for  plaintiff  in  error. 

First — It  is  contended  the  court  erred  in  refusing  to  sus- 
tain the  motion  to  quash  the  indictment.  The  indictment 
contains  three  counts,  but  inasmuch  as  if  any  one  be  good 
it  will  sustain  the  general  verdict  of  guilty,  (Curtis  v.  The 
People,  Breese,  256,  Lyons  v.  The  People,  68  111.  271,  Sah- 
linger  v.  The  People,  102  id.  241,)  we  deem  it  only  necessary 
to  particularly  notice  the  third,  which  we  think  is  clearly 
good.     It  is  as  follows : 

"And  the  grand  jurors  do  further  present,  that  the  defend- 
ant, with  a  certain  glass  which  he,  the  said  Thomas  Mayes, 
in  his  right  hand  held,  in  and  upon  the  said  Kate  Mayes  felo- 
niously, etc.,  did  make  an  assault,  and  with  the  glass  afore- 
said to  and  against  the  said  Kate  Mayes  did  cast  and  throw 
and  strike,  and  with  the  said  glass  so  held  and  thrown,  he, 
the  said  Thomas  Mayes,  a  certain  lamp,  with  oil  and  wick 
therein,  which  she  held  in  her  hand,  then  and  there  lighted 
and  burning,  did  break  and  destroy,  and  by  means  of  such 
breaking  of  such  lamp  so  held  by  said  Kate  Mayes,  and  being 
so  lighted  and  burning  as  aforesaid,  the  oil  of  said  lamp  was 
spread  and  poured  upon  the  said  Kate  Mayes,  and  by  reason 
thereof  the  clothing  and  garments  of  the  said  Kate  Mayes 
were  fired  and  burned  on  the  person  of  the  said  Kate  Mayes, 
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and  by  reason  of  such  burning  the  body,  face,  neck,  bead  and 
limbs  of  the  said  Kate  Mayes  were  greatly  burned,  and  thereby 
then  and  there  she,  the  said  Kate  Mayes,  received  five  mor- 
tal burns  upon  the  neck,  face,  body,  head  and  limbs  of  her, 
the  said  Kate  Mayes,  by  reason  of  the  said  casting,  throwing 
and  striking  with  the  said  glass  by  him,  the  said  Thomas 
Mayes,  as  aforesaid,  and  the  breaking  of  said  lamp  so  con- 
taining oil,  and  being  lighted  as  aforesaid,  and  of  which  said 
mortal  burns  the  said  Kate  Mayes  languishing,  did  die,"  etc. 
The  objection  taken  to  this  count  is,  that  it  should  have 
been  specifically  averred  "that  the  oil  was  fired  by  the  flame 
of  the  wick  of  the  lamp,  then  filled  with  oil  and  burning,  and 
held  by  the  deceased  in  her  hand."  This  would,  doubtless, 
have  been  more  lucid,  and,  therefore,  preferable  ;  still,  we  are 
of  opinion  such  averment  was  not  indispensable.  We  can 
not  concur  with  counsel  that  the  words  "by  reason  thereof," 
refer  only  to  the  preceding  words,  "spread  and  poured  upon 
the  said  Kate  Mayes,"  and  do  not  refer  to  the  words  "lighted 
and  burning."  We  think  the  plain,  ordinary  meaning  of  the 
language  is,  plaintiff  in  error  threw  a  glass  at  and  against 
Kate  Mayes,  and  thereby  broke  a  lamp  having  oil  and  wick 
therein,  which  were  then  lighted  and  burning,  which  she 
held  in  her  hand,  and  by  means  of  such  breaking  of  said 
lamp  the  oil  of  said  lamp,  which  was  lighted  and  burning, 
was  spread  and  poured  upon  the  said  Kate  Mayes,  "and 
by  reason  thereof," — i.  e.,  by  reason  of  the  spreading  and 
pouring  of  the  lighted  and  burning  oil  upon  the  said  Kate 
Mayes, — "her  clothing  and  garments  and  person  were  fired 
and  burned."  When  it  is  said  a  lamp,  with  oil  and  wick 
therein,  lighted  and  burning,  is  broken,  and  by  means  of  the 
"breaking  of  said  lamp  so  lighted  and  burning  as  aforesaid, 
the  oil  of  said  lamp  was  spread  and  poured,"  etc.,  it  would 
seem  impossible  to  understand  that  the  oil  was  not  lighted 
and  burning,  and  that  "the  oil  of  such  lamp  does  not  mean 
the  oil  which  is  lighted  and  burning."     It  is  not  the  wick  of 


310  Mayes  v.  The  People.  [March 


Opinion  of  the  Court. 


the  lamp  alone,  but  the  oil  of  the  lamp,  together  with  the 
wick,  as  a  unit,  that  is  said  to  be  "lighted  and  burning, " 
and  necessarily,  therefore,  when  it  is  repeated  that  the  oil 
was  "spread  and  poured,"  etc.,  it  must  mean  the  lighted  and 
burning  oil  was  spread  and  poured,  etc.  The  objection  is 
hypercritical,  and  the  motion  to  quash  was  properly  overruled. 
Second — It  is  contended  the  facts  proved  do  not  constitute 
murder.  They  are,  briefly,  these :  The  deceased  was  the 
wife  of  plaintiff  in  error,  and  came  to  her  death  by  burning, 
resulting  from  plaintiff  in  error  throwing  a  beer  glass  against 
a  lighted  oil  lamp  which  she  was  carrying,  and  thereby  break- 
ing the  lamp  and  scattering  the  burning  oil  over  her  person. 
Plaintiff  in  error  came  into  the  room  where  his  wife,  his 
mother-in-law  and  his  young  daughter  were  seated  around 
a  table  engaged  in  domestic  labors,  about  nine  o'clock  at 
night.  He  had  been  at  a  saloon  near  by,  and  was,  to  some 
extent,  intoxicated, — not,  however,  to  the  degree  of  uncon- 
sciousness, for  he  testifies  to  a  consciousness  and  recollec- 
tion of  all  that  occurred.  When  he  sat  down,  the  deceased, 
noticing  that  one  side  of  his  face  was  dirty,  asked  him  if  he 
had  fallen  down.  He  replied  that  it  was  none  of  her  busi- 
ness. She  then  directed  the  daughter  to  procure  water  for 
him  with  which  to  wash  his  face,  which  being  done,  he 
washed  his  face,  and  he  then  directed  the  daughter  to  pro- 
cure him  a  clean  beer  glass,  which  she  did.  He  had  brought 
some  beer  with  him  from  the  saloon,  and  he  then  proceeded 
to  fill  the  glass  with  the  beer  and  handed  it  to  the  deceased. 
She  took  a  sup  of  it,  and  then  offered  it  to  her  mother,  who 
declined  tasting  it.  The  deceased  then  brought  plaintiff  in 
error  his  supper,  but  he  declined  eating  it,  and  was  about  to 
throw  a  loaf  of  bread  at  the  deceased  when  she  took  it  from 
his  hands  and  returned  it  to  the  cupboard.  After  this,  having 
sat  quietly  for  a  few  minutes,  he  asked  for  arsenic.  No  reply 
was  made  to  this  request,  and  thereupon  he  commenced 
cursing,  and  concluded  by  saying  that  he  would  either  kill 
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deceased  or  she  should  kill  him.  He  wanted  a  fire  made, 
but  deceased  told  him  it  was  bed  time  and  they  did  not  need 
any  fire.  He  then  picked  up  a  tin  quart  measure  and  threw 
it  at  the  daughter.  Thereupon  deceased  started,  with  an  oil 
lamp  in  her  hand,  toward  a  bed-room  door,  directing  the 
daughter  to  go  to  bed,  and  as  the  deceased  and  daughter 
were  advancing  toward  the  bed-room  door,  he  picked  up  the 
beer  glass,  which  is  described  as  being  a  large  beer  glass, 
with  a  handle  on  one  side,  and  threw  it  with  violence  at  the 
deceased.  It  struck  the  lamp  in  her  hand  and  broke  it, 
scattering  the  burning  oil  over  her  person  and  igniting  her 
clothes.  Plaintiff  in  error  made  no  effort  to  extinguish  the 
flames,  but  seems  to  have  caught  hold  of  the  deceased,  tem- 
porarily, by  her  arms.  This  occurred  on  Monday  night,  and 
on  Saturday  of  that  week  she  died  of  the  wounds  caused  by 
this  burning. 

The  plaintiff  in  error  claims  that  he  was  only  intending  to 
pitch  the  beer  glass  out  of  doors — that  he  did  not  design 
hitting  the  deceased,  and  that  the  striking  of  the  lamp  was 
therefore  purely  an  accident.  In  this  he  is  positively  con- 
tradicted by  his  daughter  and  mother-in-law,  the  only  wit- 
nesses of  the  tragedy  besides  himself.  He  says,  to  give 
plausibility  to  his  story,  that  the  door  leading  into  the  yard 
was  open,  and  that  deceased  and  daughter  had  to  pass 
between  him  and  that  door  in  going  to  the  bed-room,  and 
that  deceased  was  near  the  edge  of  the  door  and  moving 
across  the  door  when  he  pitched  the  glass.  They  both  say 
this  door  was  closed,  and  that  he  threw  the  glass.  The  lan- 
guage of  his  mother-in-law,  in  regard  to  the  throwing,  is : 
"He  threw  at  her  with  vengeance  a  heavy  tumbler;"  and  his 
daughter's  language  is :  "  He  picked  up  a  tumbler  and  threw 
it  with  such  force  that  it  struck  the  lamp. "  We  can  not  say 
the  jury  erred  in  believing  the  mother-in-law  and  daughter, 
and  disbelieving  plaintiff  in  error. 


312  Mayes  v.  The  People.  [March 

Opinion  of  the  Court. 

Third — The  plaintiff  in  error  asked  the  court  to  instruct 
the  jury,  "that  to  constitute  a  murder  there  is  required  an 
union  of  act  and  intent,  and  the  jury  must  believe,  beyond  a 
reasonable  doubt,  both  that  the  weapon  used  was  thrown 
with  the  intent  to  inflict  bodily  injury  upon  the  person  of 
Kate  Mayes,  and  if  they  have  a  reasonable  doubt  as  to 
whether  his  intent  was  to  strike  his  wife  or  not,  the  jury 
should  give  the  prisoner  the  benefit  of  such  doubt,  and  acquit 
him."  The  court  refused  to  give  this  as  asked,  but  modi- 
fied it  by  adding:  "Unless  the  jury  further  believe,  from  the 
evidence,  beyond  a  reasonable  doubt,  that  all  the  circum- 
stances of  the  killing  of  Kate  Mayes,  (if  the  evidence  shows 
that  she  was  killed  by  defendant,)  shows  an  abandoned  and 
malignant  heart  on  the  part  of  the  defendant,"  and  then 
gave  it.  Plaintiff  in  error  then  also  asked  the  court  to  in- 
struct the  jury  as  follows  : 

"The  court  instructs  the  jury,  for  the  defendant,  that  in- 
tention to  commit  a  crime  is  one  of  the  especial  ingredients 
of  an  offence,  and  the  People  are  bound  to  show,  beyond  a 
reasonable  doubt,  that  the  defendant  threw  the  glass  in 
question  at  the  deceased  with  the  intention  to  do  her  bodily 
injury,  and  if  you  believe,  from  the  evidence,  that  there  is  a 
reasonable  doubt  as  to  the  defendant  having  thrown  said 
glass  with  intent  to  do  her  bodily  injury,  the  jury  will  give 
the  defendant  the  benefit  of  said  doubt,  and  acquit  the  de- 
fendant. " 

This,  also,  the  court  refused  to  give  as  asked,  but  modified 
it  by  adding :  "Unless  all  the  circumstances  of  the  killing 
of  Mrs.  Mayes  (if  she  is  shown,  beyond  a  reasonable  doubt, 
to  have  been  killed  by  defendant,)  show  an  abandoned  and 
malignant  heart  on  the  part  of  the  defendant,"  and  then 
gave  it.  Exceptions  were  taken  to  the  rulings  in  these  modi- 
fications, so  the  question  whether  they  were  erroneous  is 
properly  before  us. 
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We  perceive  no  objection  to  these  rulings.  Malice  is  an 
indispensable  element  to  the  crime  of  murder.  But  our 
statute,  repeating  the  common  law  rule,  says :  "Malice 
shall  be  implied  when  no  considerable  provocation  appears, 
or  when  all  the  circumstances  of  the  killing  show  an  aban- 
doned and  malignant  heart."  (Eev.  Stat.  1874,  p.  374, 
sec.  140.)  And  hence  it  is  said :  "When  an  action,  unlawful 
in  itself,  is  done  with  deliberation,  and  with  intention  of 
mischief  or  great  bodily  harm  to  particulars,  or  of  mischief 
indiscriminately,  fall  where  it  may,  and  death  ensue,  against 
or  beside  the  original  intention  of  the  party,  it  will  be  mur- 
der." (Wharton  on  Homicide,  45.)  And  as  illustrative  of 
the  principle,  the  author  says:  "Thus,  if  a  person,  break- 
ing in  an  unruly  horse,  willfully  ride  him  among  a  crowd  of 
persons,  the  probable  danger  being  great  and.  apparent,  and 
death  ensue  from  the  viciousness  of  the  animal,  it  is  mur- 
der. *  *  *  So,  if  a  man  mischievously  throw  from  a 
roof  into  a  crowded  street,  where  passengers  are  constantly 
passing  and  repassing,  a  heavy  piece  of  timber,  calculated  to 
produce  death  on  such  as  it  might  fall,  and  death  ensue,  the 
offence  is  murder  at  common  law.  And  upon  the  same 
principle,  if  a  man,  knowing  that  people  are  passing  along 
the  street,  throw  a  stone  likely  to  do  injury,  or  shoot  over  a 
house  or  wall  with  intent  to  do  hurt  to  people,  and  one  is 
thereby  slain,  it  is  murder  on  account  of  previous  malice, 
though  not  directed  against  any  particular  individual.  It  is 
no  excuse  that  the  party  was  bent  upon  mischief  generally. " 
To  like  effect  is,  also,  1  Eussell  on  Crimes,  (7th  Am.  ed.) 
540,  *541;  1  Wharton  on  Crim.  Law,  (7th  ed.)  sec.  712b. 
So,  here,  it  was  utterly  immaterial  whether  plaintiff  in  error 
intended  the  glass  should  strike  his  wife,  his  mother-in-law, 
or  his  child,  or  whether  he  had  any  specific  intent,  but  acted 
solely  from  general  malicious  recklessness,  disregarding  any 
and  all  consequences.  It  is  sufficient  that  he  manifested  a 
reckless,  murderous  disposition, — in  the  language  of  the  old 
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books,  "A  heart  void  of  social  duty,  and  fatally  bent  on  mis- 
chief. "  A  strong  man  who  will  violently  throw  a  tin  quart 
measure  at  his  daughter — a  tender  child — or  a  heavy  beer 
glass  in  a  direction  that  he  must  know  will  probably  cause 
it  to  hit  his  wife,  sufficiently  manifests  malice  in  general  to 
render  his  act  murderous  when  death  is  the  consequence  of  it. 
He  may  have  intended  some  other  result,  but  he  is  responsi- 
ble for  the  actual  result.  Where  the  act  is,  in  itself,  lawful, 
or,  even  if  unlawful,  not  dangerous  in  its  character,  the  rule 
is  different.  In  cases  like  the  present,  the  presumption  is 
the  mind  assented  to  what  the  hand  did,  with  all  the  conse- 
quences resulting  therefrom,  because  it  is  apparent  he  was 
willing  that  any  result  might  be  produced,  at  whatever  of 
harm  to  others.  In  the  other  case,  the  result  is  accidental, 
and,  therefore,  not  presumed  to  have  been  within  the  con- 
templation of  the  party,  and  so  not  to  have  received  the 
assent  of  his  mind. 

Fourth — The  last  objection  to  be  noticed  is,  that  the  State's 
attorney,  in  his  closing  argument  to  the  jury,  made  certain 
unwarranted  statements  of  fact.  This  is  not  shown  by  proper 
recital  in  the  bill  of  exceptions,  as  it  should  be  if  it  is  to  be 
considered  by  us,  but  appears  only  in  an  ex  parte  affidavit 
v>f  the  prisoner,  made  and  presented  in  support  of  the  motion 
for  a  new  trial.  If  the  fact  occurred,  it  is  to  be  presumed 
the  judge  knew  it,  and  there  was  no  need  of  an  affidavit  to 
bring  it  to  his  attention.  It  is  not  even  shown  by  the  bill  of 
exceptions  that  the  attention  of  the  judge  was  called  to  the 
subject  upon  the  trial,  or  that  the  judge  had  forgotten  or  did 
not  know  what  then  occurred,  and,  after  the  trial,  was  asked 
to  hear  evidence  as  to  what  did  actually  occur  upon  the  trial. 
The  ex  parte  affidavit  of  a  defendant  can  not  thus  be  made  to 
override  the  recitals  of  the  bill  of  exceptions  as  to  what  oc- 
curred upon  the  trial  of  a  criminal  cause.  For  aught  that 
here  appears,  the  judge  may  have  disregarded  this  affidavit 
because  he  knew  it  to  be  untrue.     But,  in  addition  to  this, 
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it  does  not  appear,  even  by  the  affidavit,  that  the  judge's 
attention  was  called  to  this  conduct  of  the  State's  attorney ; 
and  we  have  held  that  if  a  party  sits  silently  by  and  permits 
such  conduct  to  pass  unchallenged,  he  can  not  be  allowed  to 
assign  it  for  error.     Earll  v.  The  People,  99  111.  123. 

Perceiving  no  cause  to  disturb  the  judgment,  it  is  affirmed. 

Judgment  affirmed. 


Joanna  E.  Wallace,  Ex'x. 

v. 

Alfred  Gatchell. 

Filed  at  Springfield  March  29,  1883. 

1.  Administration  of  estates — exhibiting  a  claim — what  so  re- 
garded— to  prevent  the  two  years'  limitation.  The  filing  of  a  copy  of  a 
claim  against  an  estate  with  the  clerk  of  the  county  court  within  two  years 
after  the  grant  of  letters  of  administration,  is  an  exhibition  of  such  claim  to 
the  county  court  so  as  to  take  the  case  out  of  the  Limitation  law  of  two  years, 
although  no  summons  or  notice  is  issued  or  given  to  the  executor  or  admin- 
istrator within  that  period,  and  the  creditor  in  such  case  will  not  be  restricted 
to  subsequently  discovered  or  non-inventoried  assets  for  its  payment, 
although  allowed  after  the  expiration  of  the  two  years. 

2.  Same — when  notice  should  be  given  to  personal  representative — and 
of  its  purpose.  The  county  court  has  the  power  or  jurisdiction  to  receive 
claims  presented  for  adjustment,  without  notice  or  summons  to  the  admin- 
istrator of  the  estate.  When  such  a  claim  is  filed  after  the  adjustment  term 
appointed  by  the  administrator,  the  purpose  of  the  issuing  and  service  of 
summons  on  him  is  to  notify  him  that  such  claim  has  already  been  exhibited, 
and  also  to  give  the  court  jurisdiction  of  the  person  of  the  administrator,  and 
authorize  it  to  adjudicate  the  claim. 

3.  Same — costs  as  to  claim  not  presented  on  adjustment  day.  Where  a 
claim  is  exhibited  against  an  estate  after  the  time  fixed  by  the  administrator 
for  the  presentation  of  claims,  the  claimant  will  be  liable  for  all  the  costs  in 
the  county  court  that  might  have  been  avoided  by  presenting  the  claim  at  the 
adjustment  term,  which  will  include  at  least  the  costs  of  the  issuing  and  ser- 
vice and  return  of  the  summons  against  the  administrator. 

4.  Same — county  court  always  open  for  probate  business.  By  an  ex- 
press provision  of  the  statute  county  courts  are    always  open  for  probate 
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purposes,  which  includes  the  presentation  or  exhibiting  of  claims  against 

estates. 

5.  Practice — time  to  make  objection — permitting  error  to  intervene. 
A  party  has  no  right  to  sit  by  and  permit  a  judgment  to  be  entered  up 
against  him  which  is  erroneous  in  some  trifling  respect,  not  affecting  the 
merits  of  the  matter  in  controversy,  without  calling  the  attention  of  the  court 
to  it;  and  if  he  does,  he  can  not  avail  of  such  error  in  a  court  of  review. 
But  the  rule  is  different  if  the  error  affects  the  merits  of  the  controversy. 

6.  If  an  administrator,  on  appeal  from  an  order  allowing  a  claim  against 
the  estate  he  represents,  appears  and  contests  the  allowance  in  the  circuit 
court  on  the  merits,  and  there  makes  no  objection  as  to  the  judgment  for  all 
costs  against  the  estate,  as,  when  the  claim  had  not  been  presented  at  the 
proper  adjustment  term  of  the  county  court,  the  error  in  the  judgment  as 
to  the  costs  will  be  regarded  as  waived  when  presented  for  the  first  time  in  a 
court  of  review. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Adams  county;  the  Hon.  John  H.  Williams,  Judge,  pre- 
siding. 

Messrs.  Maesh  &  McFadon,  for  the  appellant : 
By  the  law  of  administration  in  force  up  to  July  1,  1872, 
two  distinct  steps  were  necessary  to  get  a  claim  before  the 
court  itself.  The  first  had  for  its  object  the  saving  of  the 
two  years  Statute  of  Limitations,  and  consisted  in  exhibiting 
a  claim  against  an  estate  in  some  one  of  several  ways  per- 
mitted by  law.  (Eev.  Stat.  1845,  p.  561,  "Wills,"  sees.  115, 
116.)  By  the  second  step,  a  claim  exhibited  against  an 
estate  within  two  years  was  to  be  brought  before  the  court, 
or,  as  the  statute  has  it,  "presented  to  the  court."  This  was 
done  by  the  claimant  giving  ten  days'  notice  to  the  executor 
of  the  trial  day,  and  that  day  might  or  might  not  happen 
within  the  two  years.     Bev.  Stat.  1845,  p.  561,  sec.  118. 

The  law  of  July  1,  1872,  requires  a  claimant  to  take  both 
these  steps  within  the  two  years.  The  claim  must  be  "ex- 
hibited to  the  court"  within  two  years.  The  word  "exhibited" 
means  "presented, "  and  it  can  not  be  asserted  that  a  claim 
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is  presented  to  the  court  until  notice  has  been  given  to  the 
executor  by  a  summons  served  on  him.  Kev.  Stat.  1874, 
"Administration,"  sees.  61,  71. 

We  insist  that  the  issuing  of  the  summons  is  the  com- 
mencement of  the  suit  as  in  other  cases,  (Darling  v.  McDon- 
ald, 101  111.  381,)  and  that  summons  must  issue  within  two 
years  to  entitle  the  claimant  to  share  in  the  estate  invento- 
ried. Hales  et  al.  v.  Holland,  92  111.  500.  See,  also,  Wemse 
v.  Hall,  101  111.  428,  construing  the  Missouri  statute. 

The  Appellate  Court  erred  in  its  judgment  as  to  costs  of 
that  court.  Dye  v.  Noel,  85  111.  290 ;  Russell  v.  Hubbard,  59 
id.  339. 

Messrs.  Davis  &  Poling,  for  the  appellee : 

The  filing  of  a  copy  of  the  claim  with  the  clerk  of  the 
county  court  within  two  years  from  the  issuing  of  letters  to 
the  executor  or  administrator,  followed  by  an  adjudication 
of  the  claim,  is  a  sufficient  exhibiting  of  the  same  to  prevent 
the  running  of  the  two  years'  limitation.  Kev.  Stat.  1874, 
chap.  3,  sees.  61,  70. 

In  support  of  this  view  we  refer  to  the  following  cases : 
Wells  v.  Miller,  45  111.  33 ;  Mason  v.  Tiffany,  id.  392 ;  Miller 
v.  Miller,  82  id.  463 ;  Blanchard  v.  Williamson,  TO  id.  647 ; 
Darling  et  al.  v.  McDonald,  101  id.  370. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  21st  of  September,  1878,  letters  testamentary  were 
issued  out  of  the  Adams  county  court  to  Joanna  E.  Wallace, 
the  appellant,  on  the  estate  of  Joel  Eice,  deceased,  and  she 
thereupon  assumed  the  duties  and  office  of  executrix.  Within 
six  months  from  the  date  of  her  letters  she  appointed  a  term 
of  the  county  court  for  the  presentation  and  adjustment  of 
claims  against  the  estate,  and  gave  due  notice  thereof,  as 
required   by  statute.     The    claim   of    appellee,    hereinafter 
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stated,  was  not  presented  for  allowance  at  the  term  of  the 
court  thus  fixed  by  her. 

On  the  14th  of  September,  1880,  less  than  two  years  from 
the  date  of  letters,  Alfred  Gatchell,  the  appellee,  filed  with 
the  clerk  of  said  court  a  claim  against  said  estate  for  the 
sum  of  $1416.10,  the  justness  of  which  is  not  questioned. 
No  notice  or  summons,  however,  was  issued  to  the  executrix 
on  this  claim  until  the  first  day  of  June,  1881,  being  more 
than  two  years  from  date  of  letters;  nor  did  she  at  any 
time  waive  the  issuing  of  summons  or  notice  on  said  claim. 
On  this  state  of  facts  the  county  court  allowed  the  claim 
as  a  seventh  class  claim,  "to  be  paid  out  of  non-inventoried 
estate."  From  this  order  appellee  appealed  to  the  circuit 
court  of  Adams  county,  where,  upon  a  rehearing  of  the 
cause,  the  claim  was  ordered  to  be  paid  as  a  seventh  class 
claim  in  due  course  of  administration,  and  this  order,  on  the 
executrix's  appeal,  was  affirmed  by  the  Appellate  Court  for 
the  Third  District,  and  she  brings  the  case  to  this  court  by 
further  appeal. 

It  will  be  seen,  from  this  brief  statement,  that  the  vital 
question  involved  in  the  present  controversy  is,  whether  this 
claim  should  have  been  ordered  to  be  paid,  as  it  was,  as  a 
seventh  class  claim  in  due  course  of  administration,  or  whether 
its  payment  should  have  been  limited  to  subsequently  dis- 
covered or  non-inventoried  assets. 

By  section  70,  of  the  Eevised  Statutes  of  1874,  all  claims 
against  the  estate  of  a  deceased  person  are  required  to  be 
"exhibited  to  the  court"  within  two  years  from  the  granting 
of  letters,  and  all  demands  not  so  exhibited  within  that  period 
are  declared  forever  barred,  "unless  the  creditors  shall  find 
other  estate  of  the  deceased  not  inventoried  or  accounted  for 
by  the  executor  or  administrator,  in  which  case  their  claims 
shall  be  paid  pro  rata  out  of  such  subsequently  discovered 
estate,"  etc.  The  ultimate  question  to  be  determined  in  this 
case  then  is,  was  the  claim  in  controversy,  in  the  sense  of  the 
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statute,  "exhibited  to  the  court"  within  two  years  from  the 
grant  of  letters?  The  answer  to  this  question  of  course 
depends  upon  what  constitutes  the  exhibiting  of  a  claim  to 
the  court  within  the  meaning  of  the  statute.  Appellee  in- 
sists that  the  filing  of  a  copy  of  the  claim  with  the  clerk 
of  the  county  court  within  the  two  years,  as  was  done  in  this 
case,  is  all  that  the  statute  requires  to  take  a  case  out  of  the 
limitation  of  two  years,  and  that  it  is  no  objection  that  the 
actual  adjustment  or  allowance  of  it,  or  that  the  issuing  of 
notice  thereon  occurred  afterwards,  and  in  this  view  of  the 
matter  we  concur.  Counsel  for  appellant,  however,  contend 
that  the  creditor  must,  in  addition  to  the  filing  of  the  claim 
with  the  clerk,  sue  out  a  summons  against  the  executor  or 
administrator,  and  that  such  summons  must  be  served  before 
the  court  is  clothed  with  jurisdiction  to  consider  the  claim, 
and  that  until  the  court  thus  acquires  jurisdiction  of  the  cause 
there  can  be  no  such  a  thing  as  the  exhibiting  of  a  claim  to 
the  court.  We  are  unable  to  perceive  anything  in  the  stat- 
ute or  the  previous  decisions  of  this  court  bearing  on  the 
question  that  warrants  this  view.  The  exhibiting  of  a  claim 
to  the  court  we  understand  to  be  nothing  more  than  the 
formal  presentation  of  it  in  the  court  for  allowance,  which  is 
done  by  filing  the  same  with  the  clerk  of  the  court,  and  this 
may  be  done  in  vacation  as  well  as  in  term  time.  By  an 
express  provision  of  the  statute  county  courts  are  always 
open  for  probate  purposes,  including  the  presentation  or 
exhibiting  of  claims  against  estates. 

The  issuing  and  service  of  process  upon  the  filing  of  a 
claim  against  an  estate  is  not  for  the  purpose  of  conferring 
power  or  jurisdiction  upon  the  court  to  have  a  claim  pre- 
sented or  exhibited  to  it  for  allowance,  as  is  supposed,  but, 
on  the  contrary,  to  notify  the  executor  or  administrator  that 
such  a  claim  has  already  been  exhibited  or  presented,  and 
also  to  give  the  court  jurisdiction  of  the  person  of  the  executor 
or  administrator,  and  to  authorize  it  to  adjudicate  the  claim. 
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The  presentation  of  a  claim  for  adjustment,  and  the  actual 
adjudication  of  such  claim,  are  two  very  different  things. 
The  court  is  always  open  for  the  one,  but  not  for  the  other. 
The  exhibiting  or  presentation  of  a  claim  to  the  court  gives 
the  court  jurisdiction  of  that  particular  claim,  and  sets  the 
court  in  motion.  If  the  executor  or  administrator  is  present, 
and  it  is  general  adjustment  term,  the  court  may  proceed  at 
once  to  adjudicate  the  claim,  but  if  the  time  of  general  ad- 
justment has  already  passed,  and  the  executor  or  adminis- 
trator will  not  waive  the  issuing  of  a  summons  and  submit 
to  the  jurisdiction  of  the  court,  the  requisite  summons  must 
be  issued  and  served  before  the  court  will  be  authorized  to 
proceed  to  an  adjudication.  The  position  that  the  presenta- 
tion of  a  claim,  and  causing  the  same  to  be  filed  in  the  county 
court  for  allowance,  is,  within  the  meaning  of  the  statute,  a 
sufficient  exhibiting  of  it  to  the  court,  is  fortified  by  the  rea- 
soning of  the  court  in  Barbero  v.  Thurman,  Admr.  49  111.  284. 
It  is  further  objected  that  the  circuit  court  erred  in  taxing 
appellant  with  the  costs  in  the  county  court.  It  is  clear  this 
objection  is  well  taken  as  to  all  costs  in  that  court  which 
might  and  would  have  been  avoided  by  presenting  the  claim 
at  the  adjustment  term,  which  would  include,  at  least,  the 
costs  of  the  issuing,  service  and  return  of  the  summons ;  but 
we  do  not  think,  under  the  circumstances,  the  case  ought  to 
be  reversed  for  that  reason.  An  examination  of  the  record 
shows  that  appellant  was  present  by  her  counsel,  and  con- 
tested this  claim  in  the  circuit  court,  and  that  the  objection 
now  urged  was  made  for  the  first  time  in  the  Appellate  Court. 
Had  she  moved  for  an  apportionment  of  the  costs,  or  in 
some  manner  called  the  attention  of  the  court  to  the  mat- 
ter, the  error  now  complained  of  would  doubtless  have  been 
avoided.  A  party  has  no  right  to  sit  by  and  permit  a  judg- 
ment to  be  entered  up  against  him,  which  is  erroneous  in 
some  trifling  respect  not  affecting  the  matter  in  controversy, 
as  in  the  present  case,  without  even  so  much  as  calling  the 
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attention  of  the  court  to  it,  and  then  afterwards  avail  him- 
self of  such  error  in  a  court  of  review,  and  thereby  deprive 
his  adversary  of  the  entire  fruits  of  the  litigation.  If  the 
error  complained  of  affected  the  merits  of  the  controversy, 
which  it  clearly  does  not,  the  case  would  be  altogether  differ- 
ent. Under  the  circumstances,  we  think  the  error  should  be 
regarded  as  waived. 

The  conclusion  reached  by  the  circuit  and  Appellate  courts 
being  in  conformity  with  the  views  here  expressed,  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed, 

Mr.  Justice  Craig,  dissenting. 


David  McConneaughey 

v. 
Charles  Bogardus  et  al. 

Filed  at  Springfield  March  29,  1883. 

1.  Sale  under  power  in  mobtgage — in  a  county  other  than  that 
in  which  the  premises  are  situate — as  to  mortgages  executed  before  the 
statute  on  that  subject  took  effect.  The  14th  section  of  chapter  95,  Rev. 
Stat.  1874,  entitled  "Mortgages,"  which  provides  that  no  sale  of  real  estate 
under  a  power  of  sale  in  any  mortgage,  or  trust  deed  in  the  nature  of  a  mort- 
gage, shall  be  made  except  in  the  county  in  which  the  premises  are  situated, 
has  reference  only  to  mortgages,  or  trust  deeds  in  the  nature  of  mortgages, 
"executed  after  the  taking  effect"  of  that  act.  Hence  a  mortgage  executed 
before  the  passage  of  that  act  authorizing  a  sale  in  a  different  county  from 
that  in  which  the  land  is  situated,  upon  notice,  for  a  default  of  payment,  is 
not  affected  by  it,  and  such  a  sale  is  valid. 

2.  "Where  a  power  of  sale  was  given  in  a  mortgage  which  was  executed  and 
delivered  before  the  act  of  1874  took  effect,  and  the  time  of  payment  was 
extended  by  mutual  agreement  from  year  to  year,  until  after  that  act  went 
into  effect,  such  extension  will  not  bring  the  mortgage  within  the  act,  so  as 
to  preclude  a  sale  under  a  power  therein  from  being  made  in  a  different 
county  from  that  in  which  the  land  is  located. 
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3.  Same — whether  a  sale  is  made  for  cash — giving  a  check  for  the  pur- 
chase price.  A  sale  of  mortgaged  premises  under  a  power  to  sell  for  cash  is 
satisfied  by  a  sale,  where  the  purchaser  at  the  sale  gives  his  check  for  the 
price  bid  by  him,  which  would  have  been  paid  if  presented.  What  the 
parties  do  with  the  check  afterward  is  no  concern  of  the  purchaser,  or  any 
one  holding  under  him. 

Appeal  from  the  Circuit  Court  of  Ford  county ;  the  Hon. 
Owen  T.  Beeves,  Judge,  presiding. 


Mr.  Calvin  H.  Frew,  for  the  appellant :  . 

By  the  extension  of  the  time  of  payment  the  deed  of  trust 
was  brought  within  the  provisions  of  section  14,  chapter  95, 
of  the  Kevised  Statutes.  The  trustee  was  empowered  to  sell 
for  cash  only,  and  had  no  power  to  accept  a  check  on  a  bank. 
The  terms  of  the  power  must  be  strictly  pursued.  2  Wash- 
burn on  Beal  Prop.  73,  78,  79,  81 ;  2  Jones  on  Mortgages, 
sees.  1778,  1772,  1822. 

Mr.  A.  Sample,  and  Mr.  C.  H.  Wood,  for  the  appellees : 

There  was  no  agreement  to  extend  the  time  of  payment,  as 
alleged  in  the  bill. 

The  trustee's  or  mortgagee's  deed  relates  back  to  the  exe- 
cution of  the  mortgage.     Farrar  v.  Payne,  73  111.  82. 

The  sale  was  made  for  cash,  as  the  check  was  good  for  the 
money.  It  is  no  objection  that  the  requirement  to  sell  for 
cash  has  not  been  literally  complied  with  where  no  injury  is 
done  to  the  mortgagor.  2  Jones  on  Mortgages,  1868 ;  Bal- 
langer v.  Bomiand,  87  111.  513. 

If  there  had  been  an  extension  of  the  time  of  payment 
on  the  note,  it  could  in  no  manner  affect  or  change  the  mort- 
gage. 

A  mere  postponement  could  not  extinguish  the  power  of 
sale.  To  hold  otherwise  would  violate  that  canon  which  for- 
bids a  retrospective  effect  to  be  given  to  statutes,  unless  that 
intention  is   manifested  by  the  most  clear  and  unequivocal 


1883.]  McConneaughey  v.  Bogabdus  et  at.  323 

Opinion  of  the  Court. 

expressions.  In  re  Fuller,  77  111.  99 ;  People  v.  Mathers,  95 
id.  109;  People  v.  Peacock,  98  id.  172;  United  States  Mort- 
gage Co.  v.  Gross,  93  id.  483. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

On  the  1st  day  of  September,  1868,  Alexander  H.  Hanley, 
and  Elizabeth  K.  Hanley,  his  wife,  made  and  delivered  to 
Selwin  Easton  and  J.  Lester  Easton  their  mortgage  deed, 
conveying  to  them  a  tract  of  land  therein  described,  to  secure 
indebtedness  of  Hanley  to  them,  which  was  evidenced  by 
certain  notes  therein  described.  A  portion  of  the  indebted- 
ness secured  was  paid,  and  a  part  of  the  mortgage  security 
was  released.  The  interest  on  the  remainder  of  the  indebt- 
edness was  paid  from  time  to  time  for  several  years  after  it 
became  due,  and  no  effort  seems  to  have  been  made  to  fore- 
close the  mortgage. 

Subsequently,  the  note  secured  by  the  mortgage  was 
assigned  to  and  delivered  to  Charles  B.  Hosmer,  and  the 
same  not  having  been  paid,  he  advertised  the  property  for 
sale  under  the  power  contained  in  the  mortgage,  and  on  the 
20th  day  of  October,  1879,  he  sold  the  property  to  Anson 
W.  Jenks,  who  afterward  conveyed  it  to  defendant  Charles 
Bogardus.  Soon  after  the  property  was  sold  under  the  mort- 
gage, David  McConneaughey,  claiming  to  be  the  owner  of  the 
equity  of  redemption  that  was  in  Alexander  H.  Hanley,  gave 
notice  of  his  intention  to  contest  the  validity  of  the  sale,  and 
by  his  attorney  offered  to  pay  to  Hosmer  the  full  amount 
of  the  Hanley  indebtedness,  with  interest  thereon,  and  that 
being  refused,  he  brought  his  bill  to  set  aside  the  mortgagee's 
deed  to  Jenks,  and  the  latter's  deed  for  the  same  property  to 
Bogardus,  and  for  leave  to  redeem  the  property  by  paying 
the  balance  of  the  mortgage  indebtedness  remaining  unpaid. 
The  circuit  court  dismissed  the  original  and  amended  bills, 
and  complainant  brings  the  case  to  this  court  on  appeal. 
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The  mortgage  provided  that  in  case  default  should  be 
made  the  property  might  be  sold  in  the  city  of  Chicago,  after 
giving  twenty  days'  notice  of  the  time  and  place  of  sale. 
That  was  done.  The  land  embraced  in  the  mortgage  is  sit- 
uated in  Ford  county,  and  it  is  insisted  in  argument  that 
since  the  passage  of  the  act  of  1874,  in  relation  to  fore- 
closing real  estate  mortgages  under  a  power  of  sale,  it  was 
not  legal  to  sell  the  property  elsewhere  than  in  the  county 
where  the  land  is  situated.  On  turning  to  that  act,  sec- 
tion 14,  chapter  95,  Eev.  Stat.  1874,  it  will'  be  seen  it  has 
reference  only  to  mortgages,  or  trust  deeds  in  the  nature  of 
mortgages,  "executed  after  the  taking  effect"  of  the  act.  The 
mortgage  in  this  case  was  executed  long  before  the  passage 
of  the  act  of  1874,  and  of  course  it  is  not  within  its  terms, 
and  is  not  affected  by  it.  But  it  is  insisted,  as  the  time 
for  the  payment  of  the  mortgage  indebtedness  was  extended 
by  mutual  agreement  from  year  to  year,  until  the  act  of  1874 
took  effect,  that  fact  brought  this  mortgage  within  the  opera- 
tion of  the  statute,  and  no  sale  could  legally  be  made  under 
it,  except  in  the  county  where  the  land  is  situated.  This 
position  has  nothing  in  its  support.  The  power  of  sale  con- 
tained in  the  mortgage  was  a  valid  contract  when  made,  and 
the  mere  fact  the  time  for  the  payment  of  the  mortgage  in- 
debtedness was  extended  from  time  to  time,  did  not  render  it 
invalid.  It  was  a  power  coupled  with  an  interest  in  the 
property  itself,  and  it  is  apprehended  nothing  but  payment 
of  the  indebtedness  secured  could  render  it  inoperative. 

Another  irregularity  insisted  upon  is,  that  the  property 
was  not  sold  for  cash,  as  the  mortgage  provided  it  should  be. 
It  is  certain  it  was  not  sold  on  a  credit.  The  purchaser  at 
the  sale  gave  his  check  on  a  bank  for  the  amount  of  his  bid. 
It  is  in  proof  the  check  was  good.  The  money  could  have 
been  had  on  it  at  any  moment,  and  that  is  equivalent  to 
selling  for  cash.     What  the  parties  did  with  the  check  after- 
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wards,  or  with  the  proceeds,  if  anything,  was  no  concern  of 
the  purchaser,  or  of  any  one  holding  under  him.  There  was 
no  agreement  the  check  should  not  be  presented  for  payment. 
The  holder  was  at  liberty  to  present  it  at  any  time,  and  had 
he  done  so  the  proof  is  it  would  have  been  promptly  paid. 

But  it  is  said  complainant  paid  the  interest,  on  March  3, 
1879,  on  the  balance  of  the  principal,  with  the  distinct  under- 
standing the  time  for  payment  of  the  unpaid  principal  should 
be  extended  for  another  year,  and  it  was  therefore  unlawful 
for  the  mortgagee  to  sell  the  property,  as  he  did,  before  the 
expiration  of  that  period.  There  is  no  satisfactory  evidence 
in  the  record  of  any  extension  of  the  time  for  the  payment  of 
the  principal  after  the  3d  of  March,  1879.  On  the  receipt  of 
the  $230,  sent,  perhaps,  on  the  3d  of  March,  1879,  Hosmer 
wrote  to  complainant  that  the  interest  on  the  Hanley  loan 
was  paid  to  January  1,  1879,  and  in  the  same  letter  said, 
"We  should,  personally,  have  been  willing  to  give  another 
year's  time,  but  this  matter  is  in  our  hands  only  as  agents." 
It  does  not  appear  the  testimony  of  complainant  was  taken, 
and  there  is  no  denial  by  the  testimony  that  he  did  not 
receive  Hosmer's  letter  informing  him  no  extension  of  the 
time  of  payment  would  be  allowed.  The  sale  was  not  made 
until  October  thereafter,  and  complainant  was  given  ample 
time  in  which  to  have  made  arrangements  to  redeem  the 
land  from  the  mortgage  indebtedness.  That  he  did  not  do 
when  he  had  the  legal  right  to  do  so,  and  it  is  now  too  late. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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Charles  Worden 

v. 

Howard  C.  Crist  et  al. 

Filed  at  Springfield  March  29,  1883. 

1.  Specific  performance — title  of  purchaser  held  in  pledge  by  vendor 
to  indemnify  him  as  surety.  "Where  the  purchaser  of  land,  after  having  paid 
the  purchase  money  so  as  to  entitle  himself  to  a  deed,  pledges  the  title,  then 
in  the  hands  of  a  third  person,  to  his  vendor,  to  indemnify  the  latter  against 
loss  as  surety  of  the-  purchaser  in  another  transaction,  a  specific  performance 
will  not  be  decreed  until  the  debt  for  which  the  vendor  is  surety  has  been 
paid,  and  a  decree  granting  a  specific  performance  upon  condition  of  the 
payment  of  such  debt  by  a  day  fixed,  and  in  default  of  such  payment  order- 
ing the  premises  to  be  sold  for  such  indebtedness,  is  not  erroneous  as  to  the 
party  seeking  such  specific  performance. 

2.  Statute  of  Frauds— pledge  of  title  to  land  to  indemnify  surety — 
not  in  writing — the  ninth  section  of  the  statute  in  relation  to  trusts,  con- 
strued. A  purchased  a  tract  of  land  and  took  a  bond  for  a  deed  from  B,  the 
vendor.  The  premises  had  before  been  sold  on  the  foreclosure  of  a  prior 
mortgage,  and  to  cut  off  a  dower  right  in  the  wife  of  the  mortgagor,  B  pro- 
cured an  assignment  of  the  certificate  of  purchase  to  his  son,  who  received  a 
master's  deed  investing  him  with  a  clear,  legal  title,  and  A,  after  payment  of 
the  purchase  money,  procured  B  to  become  his  surety  upon  a  note  for  $1000, 
agreeing  that  the  title  might  remain  in  B's  son  as  an  indemnity  to  B,  until 
such  note  should  be  paid:  Held,  on  bill  by  the  assignee  of  A  for  specific 
performance,  that  the  agreement  respecting  the  holding  of  the  title  by  B's 
son  as  an  indemnity  to  the  vendor  was  not  within  the  Statute  of  Frauds,  and 
was  valid  and  binding,  though  not  in  writing. 

3.  The  ninth  section  of  the  Statute  of  Frauds  was  intended  to  prevent  per- 
sons holding  the  title  to  land  from  creating  a  trust,  appointing  a  trustee,  and 
declaring  who  should  be  the  beneficiary,  and  declaring  the  terms  of  the  trust 
in  any  other  manner  than  in  writing.  It  was  not  intended  to  prevent  the 
holder  of  the  legal  title  from  agreeing  with  the  holder  of  the  equitable  title 
upon  other  and  different  terms  and  conditions  than  those  originally  agreed 
upon,  when  the  latter  shall  be  entitled  to  a  conveyance  of  the  legal  title. 
Such  parties  may  verbally  agree  upon  new  terms  for  the  conveyance  of  the 
legal  title,  or  may  rescind  the  contract  altogether. 

4.  Purchaser  of  an  equity — chargeable  with  notice.  A  party  purchas- 
ing only  an  equity  takes  it  subject  to  all  equities  with  which  it  may  be 
encumbered.  So,  where  a  person  takes  an  assignment  of  a  bond  for  a  deed 
after  his  assignor  has  pledged  the  title  in  the  hands  of  a  third  person  to 
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indemnify  the  maker  of  the  bond  as  his  surety,  the  assignee  will  take  no 
better  right  or  equity  than  his  assignor  had  at  the  time  of  the  assignment. 

5.     Error — who  may  avail  of  it.     A  party  will  not  be  allowed  to  avail 
himself  of  an  error  which  does  him  no  harm. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Owen  T.  Beeves,  Judge,  presiding. 

Mr.  Walter  M.  Hatch,  for  the  appellant : 

Even  if  the  oral  agreement  set  up  by  the  defence  be  con- 
sidered established  by  the  oral  evidence,  the  agreement  was 
and  is  void  by  the  Statute  of  Frauds.  It  is  directly  in  the 
teeth  of  the  9th  section  of  said  statute.  Kev.  Stat.  chap.  59, 
sees.  2,  9. 

All  trusts  in  lands  for  third  persons  must  be  in  writing, 
signed  by  the  party  creating  the  trust.  Smith  v.  Hallenbeck, 
51  111.  223 ;  Adams  v.  Adams,  79  id.  517 ;  Eev.  Stat.  chap. 
60,  sec.  9  ;  Hovey  v.  Holcomb,  11  111.  660;  Perry  v.  McHenry, 
13  id.  227. 

The  Statute  of  Frauds  is  the  plain  law  of  the  land,  and 
it  is  the  duty  of  courts  to  enforce  it.  Kite  v.  Wells,  17  111. 
88 ;  Olt  v.  Lohnas,  19  id.  576 ;  Gaddis  v.  Leeson,  55  id.  83 ; 
Albertson  v.  Ashton,  102  id.  50. 

The  violation  of  a  parol  promise  or  trust,  as  to  an  interest 
in  land,  will  not,  of  itself,  constitute  such  a  fraud  as  will 
take  a  case  out  of  the  Statute  of  Frauds.  Rogers  v.  Sim- 
mons  et  al.  55  111.  76. 

An  oral  contract  or  agreement,  if  void  by  the  Statute  of 
Frauds,  can  not  be  used  as  a  defence  any  more  than  it  can 
be  used  as  a  cause  of  action.  Brown  on  Frauds,  sees.  131, 
133;  Comes  v.  Lamson,  16  Conn.  246;  Scotten  Y.Brown, 
4  Harr.  (Del.)  324;  King  v.  Wilson,  5  Gray,  41. 

Messrs.  Spencer,  Weldon  &  McNulta,  for  the  appellees : 
The  appellant,  Charles  Worden,  had  notice  of  the  rights, 
whatever  they  may  be,  of  H.  C.   Crist,   and  can  claim  no 
higher  equities  than  James  Worden  himself  can  claim. 
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The  rights  of  appellees  in  this  case  are  not  embarrassed 
or  arrested  by  the  Statute  of  Frauds.  The  decree  appealed 
from  is  more  favorable  to  appellant  than  he  was  entitled 
to,  and,  therefore,  he  has  no  just  ground  of  complaint,  ^he 
decree  as  rendered  does  justice  to  the  parties. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

About  the  15th  day  of  June,  1872,  David  L.  Crist,  claim- 
ing to  own  the  tract  of  land  in  controversy,  executed  to 
James  Worden  a  bond  for  a  conveyance,  upon  his  paying 
$502.80,  on  or  before  the  20th  of  May,  1873,  and  all  taxes 
on  the  land.  This  was  the  balance  of  the  purchase  money 
on  the  lot.  The  bond  provided,  that  if  the  money  should  be 
paid  by  that  time  the  conveyance  should  be  by  general  war- 
ranty, but  if  not,  then  by  quitclaim  deed.  The  land  having 
been  sold  by  the  master  in  chancery  to  Alexander  Campbell, 
Jr.,  on  the  foreclosure  of  a  mortgage,  and  the  redemption 
expiring  on  that  day,  it  required  the  sum  named  in  the  bond 
to  redeem,  and  it  was  designed  to  be  used  for  that  purpose. 
The  certificate  of  purchase  was  in  the  hands  of  Williams 
&  Burr,  his  attorneys,  and  the  redemption  was  to  be  paid  to 
them  by  arrangement  between  the  parties,  and  they  were  to 
fill  in  the  name  of  the  person  redeeming,  in  a  blank  assign- 
ment of  the  certificate.  On  the  16th  day  of  May,  1872,  four 
days  before  the  payment  fell  due,  Burr,  for  his  firm,  received 
from  Worden  $500  of  the  amount  to  be  paid  on  the  bond. 
He  being  absent,  Crist  called  at  the  office  of  Williams  &  Burr 
the  next  day,  and  paid  them  $502.80,  the  full  amount,  and 
not  knowing  that  Burr  had,  the  day  before,  received  the  $500 
from  Worden,  Howard  C.  Crist's  name  was  inserted  in  the 
blank,  and  the  certificate  delivered  to  him.  On  the  24th  of 
May,  1873,  there  was  paid  to  Williams  &  Burr,  $2.80  for 
Worden, — the  balance  of  the  sum  named  in  the  bond.  The 
arrangement  was  to  have  a  master's  deed,  to  free  the  prop- 
erty from  a  claim  of  dower,  and  enable  Crist  to  safely  war- 
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rant  the  title.  Subsequently,  Howard  C.  Crist,  the  son  of 
David  L.  Crist,  received  a  master's  deed,  and  it  was  recorded. 
On  his  return  from  Michigan,  Worden  paid  the  full  amount 
of  the  money  to  Crist  advanced  by  him  to  obtain  the  assign- 
ment of  the  certificate  of  purchase,  but  Howard  C.  refused 
to  convey  by  general  warranty,  but  tendered  a  quitclaim 
deed,  which  Worden  refused  to  receive.  Afterwards  James 
Worden  sold  and  assigned  Crist's  bond  for  a  conveyance  to 
complainant,  who  claims  to  have  purchased  without  any 
notice  of  any  kind  of  defence.  On  receiving  the  assignment 
of  the  bond  he  went  into  possession  of  the  land,  and  has  so 
remained  ever  since.  James  Worden  afterwards  became  a 
bankrupt,  and  received  a  discharge  from  his  debts. 

These  facts  are  not  controverted.  This  of  itself  would 
make  a  clear  case  for  a  specific  performance.  It  is,  how- 
ever, set  up  and  relied  on  as  a  defence,  that  James  Worden, 
before  he  assigned  the  bond,  being  desirous  to  borrow  $1000 
of  the  Home  Bank,  proposed  to  David  L.  Crist  that  if  he 
would  become  his  surety  for  the  amount,  Howard  C.  might 
hold  the  title,  to  indemnify  him  against  liability  to  loss  until 
the  amount  should  be  paid ;  that  this  arrangement  was  con- 
summated and  the  money  borrowed,  and  that  there  has  been 
paid  but  $200  of  the  amount ;  that  David  L.  Crist  has  died 
testate,  and  defendant  Howard  C.  became  and  is  the  executor 
of  his  last  will ;  that  the  note  to  the  Home  Bank  has  been 
filed  and  allowed  against  the  estate.  And  it  is  claimed  that 
Howard  C.  Crist,  the  executor,  has  a  right,  under  that  agree- 
ment, to  hold  this  security  to  indemnify  the  estate  against 
loss  until  complainant  shall  pay  the  debt. 

It  is  urged  that  the  evidence  preponderates  in  favor  of  the 
appellant,  and  that  appellees  failed  to  establish  their  defence 
by  the  proofs  heard  on  the  trial.  It  is  true  James  Worden 
denies  most  explicitly  that  he  ever  made  an  arrangement  with 
D.  L.  Crist  that  Howard  C.  should  hold  the  title  to  indemnify 
him  as  surety  on  the  note  to  the  Home  Bank.     But  Howard 
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C.  testifies  as  positively  and  distinctly  that  the  agreement 
was  made,  and  states  he  was  present  and  heard  all  that  was 
said  before  his  father  and  Worden  went  to  the  bank,  and  on 
their  return  they  said  he  was  to  hold  the  title  until  the  note 
was  paid.  His  evidence  is  as  positive  as  is  that  of  James 
Worden.  Again,  Gill  testifies  most  positively  that  James  Wor- 
den admitted  to  him  there  was  such  an  arrangement,  stating 
in  detail  its  terms.  But  it  is  insisted  that  these  witnesses 
have  a  direct  interest  in  the  suit,  and  that  James  Worden's 
denial  of  the  agreement  should  preponderate  over  their  testi- 
mony,— that  Worden  is  disinterested,  and  his  evidence  should 
therefore  have  the  greater  weight.  It  is  true  he  testifies  that 
he  has  no  interest,  but  he  stated  to  Gill  that  he  could  have 
had  the  deed  before,  but  he  preferred  the  title  should  remain 
as  it  was,  because  he  had  creditors.  Nor  does  he  or  com- 
plainant testify  complainant  was  not  indebted  to  him  in  a 
sum  sufficient  to  take  up  the  Edwards  note,  claimed  to  be  the 
consideration  for  the  assignment  of  the  bond,  nor  that  James 
did  not  furnish  appellant  with  the  means  to  pay  the  note. 

The  fact  that  James  Worden  was  financially  embarrassed 
when  he  procured  the  loan  from  the  Home  Bank,  the  size  of 
the  loan,  and  the  fact  that  Howard  C.  Crist  held  the  title 
subject  to  his  father's  control,  renders  it  more  than  probable 
that  D.  L.  Crist  would  insist  that  the  title  should  be  held  as 
it  then  was,  to  indemnify  him,  as  a  condition  to  his  becoming 
surety  for  such  an  amount  for  a  man  in  embarrassed  and 
doubtful  circumstances.  Few  men  of  prudence  would  have 
failed  to  avail  themselves  of  the  means  of  indemnity.  This 
fact  lends  aid  and  strong  support  to  the  evidence  of  Howard 
C.  and  Gill,  if  one  is  an  heir  and  the  other  the  husband  of 
another  heir  to  the  estate  of  D.  L.  Crist.  We  are  unable  to 
say  that  the  court  below  found  the  facts  contrary  to  the  weight 
of  evidence. 

It  is,  however,  claimed,  that  conceding  the  agreement 
was  made  as  alleged,  it  not  being  in  writing  it  was   void 
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under  the  Statute  of  Frauds,  which  is  relied  on  in  the  bill. 
This  agreement  was  not  for  the  sale  of  the  property,  or  any 
interest  therein,  hence  it  does  not  fall  within  the  letter  of 
the  second  section  of  that  statute,  nor  does  it  fall  within  the 
purview  of  that  section.  The  manifest  purpose  of  the  second 
section  was  to  prevent  all  sales  of  real  estate,  or  an  interest 
therein,  for  more  than  one  year,  unless  the  sale,  or  the  agree- 
ment to  sell,  should  be  manifested  by  writing,  signed  by  the 
seller.  Here  James  Worden  did  not  hold  the  title, — that  was 
in  Howard  C.  Crist,  by  a  regular  chain  of  title  of  record. 
Worden  did  not  claim  to  hold  the  legal  title,  but  an  equitable 
title,  that  he  could  convert  into  a  legal  title  at  will.  Nor  was 
there  any  agreement  to  sell  the  property.  The  agreement 
purported  only  to  permit  the  title  to  remain  where  it  then 
was  until  the  note  should  be  paid, — to  indemnify  Worden's 
surety  on  the  note.  We  are  therefore  wholly  unable  to  see 
that  the  agreement  falls  within  the  provisions  of  the  first  or 
second  section  of  the  act.  The  cases  referred  to  are  unlike 
this,  both  in  facts  and  principle. 

It  is,  however,  claimed  that  the  agreement  is  condemned 
by  the  ninth  section.  It  declares  that  all  creations  or  declara- 
tions of  express  trusts  shall  be  in  writing,  and  it  is  urged  that 
the  agreement  in  this  case  was  the  creation  or  declaration  of 
an  express  trust,  and  it  is  not  in  writing,  and  is  therefore 
void.  This  is  not  of  the  character  of  trusts  intended  to  be 
embraced  in  that  section.  It  was  intended  to  prevent  per- 
sons holding  the  title  to  lands  from  creating  a  trust,  appoint- 
ing a  trustee,  and  declaring  who  should  be  the  beneficiary, 
and  declaring  the  terms  of  the  trust,  in  any  other  manner 
than  in  writing.  It  was  not  intended  to  prevent  the  holder 
of  the  legal  title  from  agreeing  with  the  holder  of  the  equi- 
table title  upon  other  terms  than  those  by  which  he  was 
originally  entitled  to  have  a  conveyance  of  the  legal  title. 
The  statute  was  not  intended  to  prevent  parties  thus  situ- 
ated to  agree  upon  other  and  different  terms  from  those 
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contained  in  the  original  agreement, — by  express  agreement 
to  vary,  enlarge,  diminish,  or  agree  upon  new  terms  for  the 
conveyance  of  the  legal  title.  That  the  parties  by  express 
verbal  agreement  might  have  rescinded  the  contract,  none 
will,  we  presume,  question  or  deny.  Had  these  parties  by 
mutual  verbal  agreement  rescinded  the  contract,  and  the 
consideration  been  restored,  it  would  be  monstrous  to  hold 
that  the  purchaser  could  compel  a  conveyance  under  the 
bond  on  proving  he  had  paid  the  purchase  money,  and  the 
seller  precluded  under  the  statute  from  proving  that  after 
the  payment  the  contract  had  been  rescinded,  and  the  pur- 
chase money  returned  to  the  purchaser.  It  would  work 
great  and  palpable  injustice  to  give  the  statute  such  a  con- 
struction. It  would  open  the  door  to  greater  and  more 
flagrant  frauds  than  those  intended  to  be  suppressed.  If 
parties  thus  situated  may  rescind  such  contracts  by  verbal 
agreement,  upon  the  same  principle  and  for  the  same  reason 
they  must  have  the  power  by  mutual  agreement,  even  by 
parol,  to  change  the  terms  of  the  contract  and  impose  new 
conditions.  Here  the  purchaser  procured  the  seller  to  be- 
come his  surety,  by  which  he  obtained  money  that  he  did 
not,  nor  is  it  probable  he  will  ever,  pay,  by  agreeing  the  title 
in  Howard  C.  Crist  should  remain  in  pledge  to  indemnify  the 
seller  against  loss, — and  as  between  them  there  can  be  no 
question  the  agreement  was  valid.  Had  the  bond  not  been 
assigned,  and  after  this  arrangement  was  made  James  Wor- 
den had  filed  his  bill  for  a  specific  performance,  and  the 
agreement  had  been  set  up  and  proved,  would  it  not  have 
shocked  the  sense  of  all  men  having  the  slightest  sense  of 
justice  to  reject  the  defence  and  decree  the  relief?  No  one 
could  justify  such  a  decree. 

This,  then,  was  the  attitude  of  the  parties  to  the  bond 
when  it  was  assigned.  Did  appellant  take  it  in  a  better  con- 
dition than  it  was  held  by  his  assignor?  We  think  not. 
Howard  C.  Crist  owned  or  held  the  fee  of  record.     The  bond 
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was  not  given  by  him,  nor  was  there  anything  of  record  or 
any  writing  in  existence  binding  him  to  convey  the  property 
to  James  Worden,  or  any  one  else.  Appellant  should  there- 
fore have  inquired  of  Howard  C.  before  purchasing.  Had  he 
done  so  he  would  have  learned  the  true  condition  of  the  title 
and  of  this  incumbrance.  He  failed  to  do  so,  and  has  pur- 
chased an  equity,  and  he  took  it  subject  to  all  equities  with 
which  it  was  incumbered.  He  could,  under  the  circum- 
stances, acquire  no  greater  or  better  right  than  his  assignor 
held. 

The  court  decreed  that  complainant  pay  the  Home  Bank 
the  note  given  by  him  to  it,  and  allowed  against  the  estate  of 
D.  L.  Crist,  within  three  months,  or  in  default  thereof  that 
the  land  be  sold,  and  of  the  proceeds  of  the  sale  that  claim 
shall  be  paid.  It  is  urged  that  this  is  error,  as  the  court 
could  not  grant  such  relief  on  answer,  but  a  cross-bill  should 
have  been  filed  to  warrant  that  part  of  the  decree.  Concede 
it  was  error,  how  can  it  operate  to  the  prejudice  of  appellant  ? 
The  decree  gave  him  the  power  to  redeem  in  the  time  speci- 
fied, and  on  his  failing  to  do  so  he  would  be  foreclosed,  and 
would  lose  all  right  or  claim  to  the  land,  and  when  that  right 
shall  be  lost  it  does  not  concern  him  what  shall  become  of 
the  land.  If  there  is  error  it  is  not  such  as  appellant  can 
be  heard  to  urge. 

We  perceive  no  error  in  the  record  requiring  a  reversal, 
and  the  decree  is  affirmed. 

Decree  affirmed. 
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Samuel  T.  Lockwood 

v. 

William  T.  Johnson,  Collector. 

Filed  at  Ottawa  March  29,  1883. 

Taxation — duty  of  agent  to  list  property  in  his  hands— duty  of  the 
assessor  if  the  agent  omit  to  do  so.  It  is  the  duty  of  one  having  property 
of  manufacturers  and  others  in  his  hands,  as  agent,  on  the  first  day  of  May, 
to  list  the  same  in  his  own  name,  as  merchandise,  in  the, town  where  he  car- 
ries on  such  business.  If  he  neglects  to  do  so  on  request,  the  assessor  is 
required  to  ascertain  the  amount  and  value  of  such  property,  and  assess  the 
same  in  such  agent's  name,  and  the  failure  of  the  assessor  to  add  the  words 
"as  agent,"  after  such  person's  name  on  the  assessor's  books,  will  not  invali- 
date the  assessment. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Lockwood  resided  in  the  town  of  West  Chicago,  and  under 
the  style  of  S.  T.  Lockwood  &  Co.,  carried  on  business  in  the 
town  of  South  Chicago  of  a  commission  merchant, — that  is, 
of  receiving  consignments  of  goods  from  divers  manufac- 
turers, and  storing  and  selling  the  same  on  commission.  On 
the  1st  of  May,  1880,  he  had  in  his  possession  at  his  store 
in  the  town  of  South  Chicago,  as  the  agent  of  more  than 
twenty  different  consignors  residing  without  the  State  of  Illi- 
nois, merchandise  belonging  to  them,  of  the  aggregate  value 
of  at  least  $3000,  which  he  was  to  sell  for  them.  The  asses- 
sor of  the  town  in  which  this  place  of  business  was,  called  on 
Lockwood  at  his  store,  and  left  a  blank,  in  the  usual  form 
required  by  law,  to  be  filled  up  by  him,  with  a  statement  of 
personal  property  for  taxation.  Lockwood  told  the  assessor 
that  he  resided  in  the  town  of  West  Chicago,  where  he  paid 
his  personal  taxes,  and  that  the  goods  and  merchandise  at 
this  store  were  held  by  him  simply  on  consignment.     The 
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assessor  went  away,  leaving  the  blank,  without  saying  what 
he  would  do  about  making  an  assessment  of  this  property. 
Lockwood  paid  no  further  attention  to  the  assessor's  demand 
for  a  listing  of  this  property.  He  did  not  give  the  names  of 
the  respective  owners  of  the  property.  The  assessor  listed 
this  property  as  the  property  of  S.  T.  Lockwood  &  Co.,  and 
valued  the  same  at  $3000,  and  on  this  valuation  a  tax  was 
extended  in  the  ordinary  mode.  This  is  a  bill  in  chancery, 
brought  by  Lockwood,  to  enjoin  the  county  collector  (into 
whose  hands  this  tax  came  for  collection)  from  proceeding  to 
collect  the  same  from  Lockwood  out  of  his  private  property. 
The  circuit  court,  on  hearing,  dismissed  the  bill. 

Messrs.  Sleeper  &  Whiton,  for  the  appellant. 

Mr.  Consider  H.  Willett,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

We  find  no  cause  to  disturb  the  decree  of  the  circuit  court. 
Lockwood  was  in  possession  of  the  property,  apparently  as 
owner.  The  property  was  a  proper  subject  of  assessment 
and  taxation  in  the  town  of  South  Chicago.  Section  6  of 
the  Kevenue  act,  (clause  10,)  says  :  "The  property  of  manu- 
facturers and  others,  in  the  hands  of  agents,  shall  be  listed 
by  and  in  the  name  of  such  agent,  as  merchandise."  By  sec- 
tion 83,  the  assessor,  where  he  fails  to  get  a  list  of  personal 
property  from  the  person  required  by  law  to  list  the  same,  is 
required  to  ascertain  the  amount  and  value  of  the  property, 
and  assess  the  same.  The  assessor  failing  to  get  this  prop- 
erty listed  by  the  agent,  proceeded  to  list  and  assess  the  same. 
He  listed  it  in  the  name  of  the  agent,  assumed  by  him  for 
this  business,  which  was  S.  T.  Lockwood  &  Co. 

It  is  insisted  that  this  assessment  is  invalid  because  the 
assessor  did  not  enter  upon  his  books  the  words  ''as  agent," 
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or  some  other  phrase  showing  that  it  was  the  property  of 
some  person  or  persons  other  than  the  agent.  We  find  no 
statute  requiring  this.  It  is  to  be  listed  "in  the  name  of  the 
agent."  This  assessment  is  so  made.  It  is  said,  however, 
that  section  256  provides  a  lien  on  the  property  in  favor  of 
the  agent  when  property  is  assessed  "to  any  person  as  agent 
of  another,"  and,  by  implication,  requires  that  the  agency 
must  appear  on  the  face  of  the  assessor's  books,  and  this  for 
the  protection  of  the  agent.  Without  inquiring  whether  such 
lien  be  or  not  dependent  upon  such  an  entry  on  the  face  of 
the  assessment,  it  is  sufficient  to  say  that  it  was  the  duty 
of  Lockwood  to  have  listed  this  property  with  the  assessor  of 
the  town  of  South  Chicago,  in  his  own  name.  He  neglected 
to  do  so.  The  assessor,  as  he  was  required,  undertook  to  make 
the  list  and  assessment  by  the  best  lights  he  had.  If  he 
failed  in  the  mode, — in  a  matter  which,  if  directed  by  statute, 
is  so  directed  merely  to  give  the  agent  better  means  of  avail- 
ing himself  of  his  lien, — the  agent  can  not  complain  of  this 
failure.  Had  he  done  his  duty  no  mistake  of  this  kind  (if 
mistake  it  is)  could  have  occurred.  The  property  was  sub- 
ject to  assessment  and  taxation  in  the  town  of  South  Chicago, 
where  the  agent  had  his  place  of  business,  and  to  be  listed 
in  the  name  of  the  agent,  and  the  mere  fact  that  the  words, 
"as  agent,"  are  not  added,  can  not  invalidate  the  assessment. 
It  was  clearly  the  purpose  of  the  statute  to  make  the  agent 
liable  for  the  tax,  else  no  lien  would  have  been  given  the 
agent  for  his  protection. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

Decree  affirmed, 
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The  City  of  Quincy 

v. 
Lorenzo  Bull  et  al. 

Filed  at  Springfield  March  29,  1883. 

1.  Municipal  cobpokation— power  to  grant  leave  to  lay  water  pipes 
under  the  streets.  A  city  having  the  exclusive  power  and  control  over  its 
streets  may  allow  any  use  of  them  consistent  with  the  public  objects  for  which 
they  are  held,  and  uses  for  the  purpose  of  sewers,  gas  pipes,  water  pipes, 
etc.,  are  among  those  which  may  be  granted. 

2.  Where  a  charter  in  terms  gives  a  city  the  power  to  supply,  or  authorize 
its  inhabitants  to  be  supplied  with,  water,  the  city  council  may  use,  or  as  an 
incidental  power  may  permit  a  contractor  to  use,  the  streets  for  this  purpose. 
The  use  of  streets  for  the  purpose  of  laying  water  pipes  being  necessary 
to  the  construction  of  water  works,  the  power  to  contract  for  their  construc- 
tion includes,  as  a  necessary  incident,  the  power  to  contract  for  the  use  of 
the  streets  for  that  purpose. 

3.  Same — granting  right  of  way  over  streets  for  certain  purposes — sub- 
ject to  reasonable  regulation.  Where  a  city  grants  a  right  of  way  over  its 
streets  for  a  number  of  years  for  the  purpose  of  laying  water  pipes  under  the 
ground,  neither  the  grant,  nor  an  injunction  to  restrain  the  city  from  prevent- 
ing the  laying  of  such  pipes,  will  interfere  with  the  police  power  of  the  city 
over  the  streets,  so  as  to  debar  it  from  making  reasonable  regulations  as  to 
the  manner  of  making  use  of  the  right  of  way  granted. 

4.  Same — construction  of  grant  of  right  to  lay  water  pipes  under 
streets — whether  limited  to  such  streets  as  may  be  indicated  from  time  to 
time  by  the  city  council.  An  ordinance  of  a  city  granted  to  a  contractor  the 
exclusive  right  to  construct,  maintain  and  operate  water  works  in  the  city  for 
thirty  years,  and  the  exclusive  right  to  sell  water  in  the  city  for  municipal  and 
private  use,  and  also  granted  to  him  the  right  of  way  in  all  the  streets  and 
alleys  of  the  city  for  the  purpose  of  laying  mains  and  services,  etc.,  his  com- 
pensation for  the  outlay  to  depend  upon  the  sale  of  water  for  municipal  and 
private  use.  To  guard  against  an  insufficient  supply  of  water,  the  ordinance 
further  provided  that  within  a  time  limited  the  contractor  should  have  con- 
structed water  works  of  a  certain  specified  extent,  and  that  he  should  extend 
the  mains  when  ordered  by  the  city  council,  with  the  qualification  that  in  such 
case  there  should  be  a  fire  hydrant  on  each  cross  street  intersection,  for  which 
the  city  was  to  pay  him  a  certain  price:  Held,  that  by  the  ordinance  there 
was  granted  the  right  to  extend  the  mains  under  any  of  the  streets  and  alleys 
without  being  ordered  to  do  so  by  the  city  council;  and  that  a  further  clause 
that  the  city  council  should  indicate  the  location  of  mains  and  hydrants  did 
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not  require  a  different  construction,  as  that  might  be  satisfied  by  indicating 
the  portion  of  the  street  to  be  used. 

5.  Same — grant  of  use  of  streets  is  not  revocable.  Where  a  city,  by 
ordinance,  grants  the  right  to  a  party  to  construct  water  works  at  his  expense 
to  supply  the  city  and  its  inhabitants  with  water,  with  the  right  to  lay  water 
pipes  under  the  surface  of  the  streets  and  alleys,  for  a  period  of  years,  which 
grant  is  accepted  and  the  work  partially  performed,  the  privilege  of  the  use 
of  the  streets  is  not  a  mere  license,  revocable  at  the  pleasure  of  the  city 
council,  but  it  is  a  grant  under  an  express  contract,  for  an  adequate  consid- 
eration, and  is  binding  as  a  contract.  When  there  is  power  in  a  city  to  make 
a  contract,  there  is  power  to  make  one  that  will  bind  the  parties. 

G.  Ordinance — when  void  in  part  and  valid  as  to  .other  matters.  One 
part  of  an  ordinance  or  law  may  be  declared  void  while  another  part  is  con- 
sidered valid,  when  the  different  parts  are  capable  of  being  separated  in  their 
operation.  So  where  an  ordinance  of  a  city  grants  an  exclusive  use  of  its 
streets  for  thirty  years  for  laying  water  pipes,  etc.,  to  supply  the  city  with 
water,  and  fixes  the  compensation  the  city  shall  pay  for  the  use  of  water  sup- 
plied to  it,  the  ordinance  may  be  void  as  to  the  grant  of  an  exclusive  use, 
and  as  to  the  indebtedness  incurred  thereby,  it  being  in  excess  of  the  consti- 
tutional limit,  yet  valid  as  to  the  right  of  the  grantee  to  construct  the  water 
works  and  lay  his  mains  and  pipes  in  the  streets  for  the  purpose  of  supplying 
water  for  private  use. 

7.  Injunction — construed,  as  to  the  time  of  its  continuation.  Where  a 
city  had  granted  to  an  individual  the  right  to  construct  and  maintain  water 
works  for  thirty  years,  with  leave  to  extend  water  pipes  through  its  streets, 
and  afterward  the  city  repudiated  the  contract  and  sought  to  prevent  the 
grantee  from  laying  such  pipes  under  the  streets,  as  he  was  entitled  to  do, 
the  court,  on  bill  for  that  purpose,  entered  a  decree  perpetually  enjoining 
the  city  from  interfering  to  prevent  the  exercise  of  such  right.  It  was  held, 
that  the  fair  construction  of  the  decree  of  injunction  was,  that  it  was  coexten- 
sive with  the  right  granted  and  claimed,  and  had  no  further  extent. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Adams  county;  the  Hon.  John  H.  Williams,  Judge,  pre- 
siding. 

This  was  a  bill  in  chancery,  brought  by  Lorenzo  Bull, 
Edward  Prince  and  William  B.  Bull,  against  the  city  of 
Quincy  and  its  chief  of  police,  to  restrain  their  interference 
with  the  laying  of  water  pipes  by  the  complainants  in  streets 
of  said  city.     The  circuit  court  overruled  a  demurrer  to  the 
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bill,  and  the  defendants  abiding  by  their  demurrer,  the  court 
made  a  decree  in  favor  of  the  complainants,  enjoining  such 
interference,  which  decree,  on  appeal  to  the  Appellate  Court 
for  the  Third  District,  was  affirmed,  and  the  city  appealed  to 
this  court. 

The  bill  sets  forth,  in  substance,  that  in  the  spring  of  1873, 
the  city  of  Quincy  being  without  water  works,  and  having  no 
supply  of  water  to  extinguish  fires,  except  such  as  was  con- 
tained in  public  cisterns  distributed  here  and  there  in  the 
business  portions  of  the  city,  established  the  so-called  "tem- 
porary pumping  works,"  these  consisting  of  a  pump  and 
boiler  set  up  in  a  pumping  house  built  by  the  city  on  the 
edge  of  the  Mississippi  river,  and  other  property  used  in  con- 
nection therewith.  The  city  laid  less  than  half  a  mile  of 
pipe  to  connect  with  said  pump,  the  pipe  so  laid  extending 
from  said  river  up  Main  street,  to  the  corner  of  Fifth  and 
Main  streets.  Through  this  pipe  it  was  intended  to  pump 
water  from  the  river  into  a  few  public  cisterns  which  could 
be  reached  in  this  way ;  that  said  works  soon  proved  wholly 
inadequate,  and  there  was  a  desire  for  a  general  system  of 
water  works  to  be  established  in  the  city,  whereupon  the  city 
council  began  to  negotiate  with  complainant  Prince  to  induce 
him  to  construct  water  works  in  the  city,  the  city  having  no 
money  to  build  with  itself,  and  being  indebted  beyond  the  five 
per  cent  limit  of  the  constitution,  could  borrow  none ;  thai 
the  negotiations  with  Prince  resulted  in  an  agreement  between 
Prince  and  the  city  of  Quincy,  based  on  the  terms  of  the  ordi- 
nance next  mentioned;  that  on  August  7,  1873,  the  city  coun- 
cil of  the  city  passed  an  ordinance,  entitled  "An  ordinance  to 
provide  the  city  of  Quincy  with  water. "  The  bill  sets  out  the 
ordinance  at  length.  By  section  1  thereof  the  exclusive  right 
to  construct,  maintain  and  operate  water  works  in  Quincy  is 
given  to  Prince  for  thirty  years.  By  section  9  he  is  given 
the  exclusive  right  to  sell  water  in  the  city  for  municipal  and 
private  use,  with  a  proviso  that  such  grant  should  not  deprive 
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any  one  from  hauling  water  from  the  river  and  selling,  as 
theretofore.     Section  11  is  as  follows: 

"Sec.  11.  The  city  of  Quincy  grants  to  said  Prince  the 
right  of  way  in  all  streets  and  alleys  in  the  city,  and  all  other 
property  over  which  said  city  has  or  may  have  control,  for 
the  purpose  of  laying  mains  and  services,  valves,  valve  boxes, 
extra  castings  and  necessary  main  and  service  appendages, 
said  Prince  being  in  all  cases  responsible  for  all  damages 
arising  from  said  work,  and  in  case  of  alteration  of  street 
grades  the  city  paying  said  Prince  the  amount  of  damage 
done  him  by  such  alteration." 

By  section  2  the  city  conveys  to  Prince  the  boiler,  pump, 
pump  house,  etc.,  and  other  things  purchased  by  the  city  for 
temporary  pumping  works,  Prince  therein  agreeing  to  pay 
the  city  its  actual  outlay  in  said  works.  By  section  3  Prince 
agreed  to  cover  a  certain  portion  of  the  business  part  of  the 
city  with  mains,  and  have  water  turned  on  in  one  hundred 
days  from  his  acceptance  of  the  ordinance.  Section  19  pro- 
vides that  when  Prince  shall,  by  an  instrument  in  writing, 
filed  with  the  city  comptroller,  signify  his  acceptance  of  the 
terms  and  provisions  of  the  ordinance,  then  the  ordinance, 
together  with  such  written  acceptance,  shall  constitute  a  con- 
tract between  the  city  and  Prince.  By  other  sections  of  the 
ordinance  Prince  agrees  that  if  the  city  shall  order  mains, 
he  will  obey  the  order  of  the  city  in  that  behalf,  the  condi- 
tion of  the  city's  ordering  mains  being,  that  one  fire  hydrant 
shall  be  ordered  at  each  cross  street  intersection,  for  each  of 
which  fire  hydrants  the  city  agrees  to  pay  Prince  $200  a  year, 
in  monthly  payments. 

The  bill  alleges  acceptance  by  Prince  of  the  ordinance  as 
provided,  on  August  11,  1873,  and  compliance  by  him  with 
all  the  requirements  of  the  ordinance  on  his  part,  and  that 
on  or  before  October  1,  1873,  he  paid  the  city  between  seven 
and  eight  thousand  dollars  for  said  temporary  pumping 
works ;  that  orders  for  extensions  of  mains,  and  the  location 
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of  hydrants,  were  given  by  the  city  at  different  times  during 
1874,  1875,  1877,  and,  lastly,  on  October  6,  1879,  and  these 
were  obeyed  by  Prince,  until,  when  the  last  order  had  been 
obeyed  and  fulfilled,  Prince  had  laid  seven  miles  of  mains, 
and  located  seventy-seven  hydrants,  and  these  were  located 
in  and  furnished  a  fire  protection  to  the  business  and  more 
thickly  settled  residence  portions  of  the  city ;  that  Prince 
assigned  portions  of  his  interests  to  his  co-complainants,  and 
at  the  commencement  of  the  suit  the  complainants  owned  the 
water  works  built  under  the  ordinance ;  that  complainants  had 
a  large  number  of  private  consumers  of  water,  and  had  built 
up  an  extensive  and  valuable  business  in  supplying  factories, 
business  houses,  hotels,  stores,  etc.,  in  Quincy;  that  on 
March  12,  1881,  the  city  council  passed  an  ordinance  repeal- 
ing said  ordinance  of  August  7,  1873,  which  was  without  the 
consent  of  the  complainants ;  that  they  went  on  furnishing 
water,  and  the  city  continued  to  use  it  as  before,  the  city 
council,  at  the  time  of  the  repealing  ordinance,  passing  a 
resolution  that  the  city  would  pay  a  just  and  equitable 
compensation  for  whatever  use  the  city  should  make  of  the 
hydrants  of  the  water  works  company ;  that  the  city  being 
indebted  to  complainants  for  water  furnished,  and  three 
different  suits  having  been  instituted  for  the  recovery  of 
amounts  due,  and  the  city  having  set  up,  by  way  of  defence 
to  each  suit,  that  the  quality  and  quantity  of  water  furnished 
by  complainants  were  not  such  as  called  for  by  the  ordi- 
nance, and  different  members  of  the  city  council  and  the 
mayor  having,  at  different  times,  complained  of  the  quality 
of  water  furnished,  the  complainants,  in  the  fall  of  1881, 
commenced  the  construction  of,  and  partially  completed,  a 
large  reservoir,  of  16,000,000  gallons  capacity,  on  ground  of 
their  own,  at  the  highest  point  in  said  city  of  Quincy,  at  an 
expense  of  many  thousand  dollars ;  that  the  only  source  of 
supply  for  such  system  of  water  works,  as  existing  when  said 
reservoir  was  commenced,  was  two  large  tanks,  situated  at 
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Twelfth  and  Broadway  streets,  in  said  city ;  that  without  a 
reservoir  there  was  no  way  of  improving  the  quantity  and 
quality  of  the  water,  and  that  for  a  reservoir  no  point  so  good 
as  that  where  complainants  had  located  their  reservoir  could 
be  found ;  that  owing  to  the  distance  of  said  reservoir  from 
the  nearest  point  of  their  system  of  water  works,  it  became 
necessary  to  buy  and  lay  a  large  amount  of  new  mains  and 
pipes  to  connect  the  reservoir  with  their  water  wrorks ;  that 
at  the  same  time,  complainants,  being  requested  by  many 
citizens  so  to  do,  determined  to  extend  their  system  of  water 
works,  to  afford  the  convenience  of  water  to  many  inhabitants 
living  where  their  works  had  not,  up  to  that  time,  extended, 
and  to  connect  with  said  reservoir  and  make  said  extensions 
it  became  necessary  for  complainants,  in  the  fall  of  1881,  to 
buy  a  large  amount  of  new  pipe,  which  they,  relying  on  the 
faith  of  the  ordinance  of  August  7,  1873,  did,  at  an  expense 
to  themselves  of  $40,000 ;  that  said  pipe  began  to  arrive  in 
January,  1882,  and  upon  arrival  of  the  same  had  been  dis- 
tributed on  and  along  the  line  in  which  their  extension  was 
to  be  made,  and  that  in  distributing  the  pipe,  the  same  had 
been  done  so  as  to  interfere  as  little  as  possible  with  travel 
or  with  the  individuals  dwelling  on  the  streets ;  that  on  Jan- 
uary 16,  1882,  the  city  council  passed  ordinance  No.  119, 
and  on  February  20,  1882,  ordinance  No.  121.  Each  ordi- 
nance is  in  substance  and  effect  the  same,  and  declares  the 
things  which  complainants  were  authorized  to  do  under  the 
ordinance  of  August  7,  1873,  a  nuisance,  and  requires  the 
police  of  the  city  to  arrest  any  one  engaged  in  placing  any 
obstruction  whatever  in  the  streets,  or  in  digging  up  the 
streets,  and  to  seize  and  move  away  any  such  obstruction, 
unless  the  leave  of  the  mayor  or  the  city  council,  entered 
of  record,  was  first  had  for  the  doing  of  the  same;  that 
complainants  afterward,  in  a  petition  to  the  city  council, 
requested  leave  to  lay  pipes  along  the  streets  of  their  contem- 
plated extension,  but  their  petition  was  disregarded,  no  action 
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being  taken  thereon,  except  to  order  it  filed ;  that  the  pipe 
ordered  by  complainants  still  continuing  to  arrive  after  the 
passage  of  the  two  last  named  ordinances  as  before,  their 
contractor  'proceeded  with  the  hauling,  the  result  being  a 
number  of  prosecutions  under  the  ordinances  last  aforesaid, 
the  arrest  of  the  teamsters  doing  the  hauling,  by  the  police, 
and  the  seizure  and  removal  by  the  police  of  the  pipe  of 
complainants ;  that  the  city  threatened  to  continue  arrests 
under  said  ordinances,  and  to  enforce  them,  even  by  force, 
if  necessary,  and  complainants  being  required  to  employ  a 
great  many  men,  and  the  city  threatening  to  arrest  them  as 
often  as  there  was  any  digging  in  the  streets,  to  avoid  these 
interruptions,  which  made,  and  would  make,  the  further  pro- 
secution of  their  business  impossible,  and  to  prevent  innumer- 
able suits,  an  injunction  was  asked  to  restrain  interference  in 
making  use  of  any  of  the  streets  of  the  city  for  the  purpose 
of  laying  water  pipes  to  connect  complainants'  water  works 
with  the  reservoir  mentioned,  or  for  the  purpose  of  making 
extensions  of  their  system  of  water  works,  or  of  connecting 
any  private  consumers  of  water  with  the  water  mains  laid  or 
to  be  laid.     Such  injunction  was  decreed. 

Messrs.  Sibley,  Carter  &  Govert,  for  the  appellant : 
A  fair  construction  of  section  11  fails  to  show  an  intention 
to  grant  to  Prince  the  right  to  use  all  the  streets  and  alleys, 
etc.,  of  the  city  for  thirty  years,  in  any  manner  he  might 
think  fit,  for  his  own  private  advantage.  But  if  such  was  its 
import,  section  11  is  void  for  want  of  power  in  the  city  council 
to  make  it  binding  on  its  successors.  Municipal  corporations 
possess  a  double  character, — one  governmental,  legislative  or 
public,  the  other,  "in  a  sense,"  proprietary  or  private.  Dil- 
lon on  Mun.  Corp.  sec.  39 ;  Potter  on  Corporations,  sec.  394, 
p.  476;  Bailey  v.  Mayor  of  New  York,  3  Hill,  531 ;  Oliver  v. 
Worcester,  102  Mass.  189;  Commissioners  v.  Duckett,  20  Md. 
468  ;  Western  Sailings  Fund  Society  v.  Philadelphia,  31  Pa.  St. 
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175 ;  The  People  ex  rel.  v.  Detroit,  28  Mich.  228 ;  Small  v. 
Danville,  51  Me.  359. 

In  adopting  section  11  of  the  ordinance  in  question,  the 
city  council  was  acting  in  its  governmental  and1  legislative 
capacity,  and  not  in  a  private  sense.  City  of  Detroit  v.  Corey, 
9  Mich.  165 ;  State  ex  rel.  v.  Cincinnati  Gas  Light  and  Coke 
7o.  18  Ohio  St.  262. 

No  legislative  body  can  so  part  with  its  powers  by  any  pro- 
ceeding as  not  to  be  able  to  continue  the  exercise  of  them.  It 
can  and  should  exercise  them  again  and  again, — as  often  as 
the  public  interests  require.  Cooley  on  Const.  Lim.  206 ; 
Gozler  v.  Georgetown,  6  Wheat.  596 ;  East  Hartford  v.  Hart- 
ford Bridge,  10  How.  535. 

The  following  and  many  other  cases  uphold  the.  doctrine 
that  a  municipal  corporation  has  no  power  to  devote  its  streets 
to  a  different  use  from  that  to  which  they  were  originally 
dedicated,  even  by  the  license  of  the  corporate  authorities  or 
by  legislative  enactment :  Melhaw  et  al.  v.  Sharp,  17  Barb. 
485 ;  Davis  v.  Mayor  of  New  York,  14  N.  Y.  506 ;  People  v. 
Kerr,  27  id.  188;  Presbyterian  Church  v.  Mayor,  5  Cow.  538 ; 
Coates  v.  Mayor,  7  id.  585 ;  Mayor  v.  Second  Avenue  R.  R. 
Co.  32  id.  261 ;  State  v.  Graves,  19  Md.  351 ;  Callender  v. 
Marsh,  1  Pick.  417;  O'Connell  v.  Pittsburg,  18  Pa.  St.  187; 
Smith  v.  Washington,  20  How.  135 ;  Graves  v.  Otis,  2  Hill, 
466;  Lafayette  v.  Bush,  19  Ind.  326;  Creal  v.  Keokuk,  4 
Green,  47 ;  Sherman  v.  Hartford  Bridge  Co.  29  Conn.  523. 

The  diversion  of  a  public  street  from  its  appropriate  use, 
or  grant  of  its  use  to  a  private  individual  for  other  purposes 
than  for  travel,  if  it  can  be  made,  can  be  made  only  by  legis- 
lative authority.  Commonwealth  v.  Ruch,  14  Pa.  St.  (2  Har- 
ris,) 186;  Commonwealths.  Bowman,  3  Pa.  St.  (3  Barr,)  202; 
Waterman  v.  Philadelphia,  33  Pa.  St.  206 ;  St.  Johns  v.  New 
York,  3  Bosw.  (N.  Y.)  483 ;  Richmond  Gas  Light  Co.  v.  Mid- 
dleton,  59  N.  Y.  228;  State  v.  Cincinnati  Gas  Co.  18  Ohio 
St.  262;    Smith  v.  Metropolitan  Gas  Co.  12   How.  Pr.  1S7; 
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Indianapolis  v.  Indianapolis  Gas  Co.  66  Ind.  462 ;  Lord  v. 
Oconton,  47  Wis.  386;  Mathews  v.  Alexander,  68  Mo.  115; 
State  v.  New  Brunswick,  1  Vroom,  31. 

Messrs.  Marsh  &  McFadon,  for  the  appellees : 

The  facts  in  the  bill  admitted  by  the  demurrer  show  a  con- 
tract with  Prince  binding  upon  the  city,  if  it  had  the  power 
to  make  such  grant.  City  of  Burlington  v.  Burlington  Street 
Ry.  Co.  49  Iowa,  147 ;  Mayor  v.  Second  Avenue  R.  R.  Co.  32 
N.  Y.  272;  Railway  Co.  v.  Village  of  Carthage,  36  Ohio  St. 
634;  State  ex  rel.  v.  Cincinnati  Gas  Co.  18  id.  295. 

The  city  council,  by  virtue  of  its  exclusive  control  over  the 
streets,  had  the  right  to  make  the  grant.  Private  Laws  1857, 
p.  170,  sec.  33;  Cairo  and  Vincennes  R.  R.  Co.  92  111.  174; 
Moses  v.  Pittsburg,  Ft.  Wayne  and  Chicago  R.  R.  Co.  21  id. 
522 ;  Murphy  v.  Chicago,  29  id.  279 ;  Chicago  and  North- 
western  R.  R.  Co.  v.  Elgin,  91  id.  251.  The  only  limitation 
being  that  the  use  must  not  be  exclusive,  so  as  to  bar  all 
travel,  and  the  purpose  must  be  one  required  by  public  con- 
venience. 2  Dillon  on  Mun.  Corp.  (3d  ed.)  sec.  688 ;  People 
v.  Walsh,  96  111.  248 ;  City  of  Chicago  v.  Rumsey,  87  id.  364. 
And  the  use  of  the  streets  for  the  purpose  of  laying  gas  and 
water  pipes  is  a  proper  use  of  said  streets.  2  Dillon  on  Mun. 
Corp.  (3d  ed.)  sees.  691,  697;  Foster  d  Co.  v.  Fowler,  60  Pa. 
St.  27. 

By  implication  from  the  express  power  to  supply  the  city 
with  water,  the  power  to  grant  the  use  of  the  streets,  as  done 
in  the  ordinance  of  1873,  existed  in  the  city  council.  State 
ex  rel.  v.  Cincinnati  Gas  Co.  18  Ohio  St.  295  ;  Des  Moines  Gas 
Co.  v.  Des  Moines,  44  Iowa,  508;  Indianapolis  v.  Gas  Light 
Co.  66  Ind.  396 ;    2  Dillon  on  Mun.  Corp.  (3d  ed.)  sec.  697. 

Such  an  ordinance  will  be  interpreted  by  the  rules  govern- 
ing contracts,  and  not  by  rules  for' construing  laws.  Argenti 
v.  San  Francisco,  16  Cal.  270;  Touchard  v.  Touchard,  5  id. 
307;  Holland  v.  San  Francisco,  7  id.  361. 
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Where  a  city  makes  a  contract  under  its  private  or  local 
powers,  its  contracts  are  as  binding  as  those  of  an  individual. 
Lloyd  v.  Mayor,  5  N.  Y.  375 ;  Bailey  v.  Mayor,  3  Hill,  531 ; 
1  Potter  on  Corporations,  sees.  376,  395. 

But  a  contract  relating  to  pipe-laying  is  a  purely  local 
matter,  and  is  made  under  the  private  powers  of  a  city,  and 
not  under  its  governmental  powers,  and  hence  binding  on 
a  city  as  the  same  kind  of  contract  would  be  on  an  individ- 
ual, (The  People  ex  rel.  v.  Mutual  Gas  Light  Co.  38  Mich. 
155,)  and  contracts  made  by  a  city  for  the  purchase  of  gas 
and  water  are  contracts  made  under  the  local  and  private 
powers  of  a  city,  and  hence  binding  upon  it.  Cooley's  Const. 
Lim.  249,  sec.  282,  note  1 ;  1  Dillon  on  Mun.  Corp.  (3d  ed.) 
sec.  27 ;  City  of  Indianapolis  v.  Indianapolis  Gas  Co.  66  Ind. 
406 ;  San  Francisco  Gas  Co.  v.  San  Francisco,  9  Cal.  648 ; 
Western  Savings  Fund  Society  v.  City  of  Philadelphia,  31  Pa. 
St.  189;  Bailey  v.  Mayor,  3  Hill,  531;  Western  College  v. 
Cleveland,  12  Ohio  St.  377;  Detroit  v.  Corey,  9  Mich.  183; 
De  Voss  v.  Richmond,  18  Gratt.  338 ;  Gale  v.  Kalamazoo,  23 
Mich.  351. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  questions  presented  here  are  chiefly  upon  the  ordi- 
nance of  August  7,  1873.  One  is  a  question  of  construction 
of  the  ordinance,  it  being  insisted  that  the  ordinance,  in  its 
purport,  gave  to  Prince  the  right  to  extend  his  water  mains 
only  when  so  ordered  by  the  city  council. 

By  the  1st  section  of  the  ordinance  there  is  granted  to 
Prince  the  exclusive  right  to  construct,  maintain  and  operate 
water  works  in  Quincy  for  thirty  years.  By  the  9th  section 
he  is  granted  the  exclusive  right  to  sell  water  in  the  city  for 
municipal  and  private  use.  By  the  11th  section  the  right  of 
way  is  granted  to  him  in  all  the  streets  and  alleys  of  the  city 
for  the  purpose  of  laying  mains  and  services,  etc.  There"  is 
here  granted,  in  the  broadest  terms,  the  right  to  construct 
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water  works  in  Quincy,  and  the  right  of  way  in  all  the  streets 
and  alleys  of  the  city,  for  the  purpose  of  laying  mains  and 
services,  etc.  For  compensation  for  the  large  expenditure 
he  would  incur,  Prince  was  to  depend  upon  the  sale  of  water 
for  municipal  and  private  use.  To  guard  against  an  insuf- 
ficient accommodation  of  the  needs  of  the  city,  other  parts 
of  the  ordinance  provided  that  within  a  time  limited  Prince 
should  have  constructed  water  works  of  a  certain  specified 
extent,  and  there  is  then  the  further  provision  that  he  shall 
"extend  the  mains  when  ordered  by  the  city  council  to  do 
so,"  which  is  with  the  qualification  that  in  such  case  there 
shall  be  a  fire  hydrant  on  each  cross  street  intersection,  and 
that  the  city  shall  pay  at  the  rate  of  $200  per  annum  for 
each  fire  hydrant  until  the  number  of  one  hundred  hydrants 
was  reached,  and  then  a  lower  rate  per  hydrant.  This  pro- 
vision that  Prince  should  "extend  the  mains  when  ordered 
by  the  city  council  to  do  so, "  is  relied  upon  in  support  of  the 
position  that  Prince  could  not  extend  his  water  mains  except 
when  ordered  by  the  city  council  to  do  so. 

We  can  not  regard  that  provision  as  limiting  the  broad 
rights  granted  to  Prince  by  the  portions  of  the  ordinance 
first  above  referred  to,  so  that  he  could  only  lay  mains  when 
and  as  ordered  by  the  city  council.  Why  should  it  do  so  ? 
The  wants  of  private  citizens,  or  the  interest  of  Prince  in 
getting  compensation  from  private  use  of  water,  might  call 
for  the  extension  of  mains.  The  city  council  might  not  be 
willing  to  order  it.  Municipal  needs  might  not  require  the 
extension,  or  the  city  might  be  unwilling  or  unable  to  incur 
the  increased  expenditure  of  $200  per  hydrant  at  each  cross 
street  intersection,  which  would  be  required  when  it  should 
order  the  extension.  The  extension  of  the  mains  without 
the  order  of  the  city  council  would  cause  no  additional  cost 
to  the  city,  and  would  be  in  accommodation  of  the  wants  of 
citizens,  and  in  aid  of  Prince  in  deriving  compensation  from 
private  use  of  water.     The  ordinance  has  in  view  the  supply- 
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ing  of  the  wants  of  the  inhabitants,  and  the  compensation  of 
Prince  for  his  expenditure.  We  think  it  the  reasonable  and 
fair  construction  of  the  ordinance,  taking  all  of  its  sections 
together,  as  appellees'  counsel  properly  insists  they  should 
be,  that  Prince  might  extend  the  mains  without  being  ordered 
to  do  so  by  the  city  council.  The  provision  that  the  "city 
council  shall  indicate  the  location  of  mains  and  hydrants, " 
we  do  not  regard  as  requiring  a  different  construction.  That 
provision  might  be  satisfied  by  indicating  the  portion  of  the 
street  to  be  used. 

The  other  and  more  important  question  which  is  made 
with  respect  to  the  ordinance  concerns  its  validity.  It  is 
contended  that  the  section  of  the  ordinance  granting  the 
right  of  way  for  the  purpose  of  laying  water  pipes,  etc.,  in 
the  streets,  is  entirely  void,  for  want  of  power  in  the  city 
council  to  make  such  a  binding  grant. 

It  is  proper  to  have  understood  at  the  first  what  the  exact 
question^  which  is  involved  here.  Comment  has  been  made 
in  the  argument  on  the  exclusive  right  which  the  ordinance 
grants  to  construct  and  maintain  the  water  works  for  thirty 
years,  and  on  the  compensation  which  the  city  agrees  to  pay 
for  that  period  of  time,  and  there  is  citation  of  authority 
adverse  to  the  validity  of  the  ordinance  in  respect  of  those 
features  of  it.  In  these  respects  we  shall  not  consider  the 
ordinance,  or  express  any  opinion,  regarding  it  immaterial 
to  the  present  decision.  The  ordinance  might  be  deemed 
invalid  as  regards  the  particulars  named,  and  yet  be  held 
good  in  all  other  respects,  the  rule  being  familiar  that  one 
part  of  a  law  may  be  declared  void,  while  another  part  of 
the  same  act  is  considered  valid,  where  they  are  capable  of 
being  separated  in  their  operation.  There  is  no  exclusive 
use  asserted  here.  It  is  not  a  question  of  exclusive  use,  but 
of  use  at  all.  There  is  no  attempt  at  recovery  from  the  city 
of  the  price  of  water  on  the  basis  of  the  contract  rate.  The 
simple    question    involved    here    is,   whether    complainants, 
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under  the  ordinance,  have  the  right  of  way  in  the  streets  for 
the  purpose  of  laying  water  pipes  under  the  surface,  to  supply 
the  city  and  inhabitants  of  Quincy  with  water,  and  for  the 
purpose  of  repairing  their  pipes  laid. 

The  ordinance  of  August  7,  1873,  and  the  acceptance  of  it 
by  Prince,  constituted  a  contract  between  him  and  the  city 
of  Quincy,  by  which  there  was  granted  the  right  of  way  which 
is  claimed.  The  power  of  the  city  to  make  such  a  grant 
seems  quite  clear.  It  may  be  derived  from  the  exclusive 
control  of  its  streets  given  to  the  city  by  its  charter,  section 
33  of  which  is  as  follows :  "The  city  council  shall  have  ex- 
clusive power  over  the  streets  and  alleys,  and  may  abate  any 
and  all  obstructions  and  encroachments  therein  in  such  man- 
ner as  may  be  provided  by  ordinance."  (Private  Laws  1857, 
p.  170.)  In  this  State  there  is  vested  in  municipal  corpora- 
tions a  fee  simple  title  to  the  streets.  Under  the  power  of 
exclusive  control  over  streets,  it  is  very  well  settled  by  deci- 
sions of  this  court  that  the  municipal  authorities  may  do 
anything  with,  or  allow  any  use  of  streets,  which  is  not  in- 
compatible with  the  ends  for  which  streets  are  established, 
and  that  it  is  a  legitimate  use  of  a  street  to  allow  a  railroad 
track  to  be  laid  down  in  it.  (Moses  v.  Pittsburgh,  Fort  Wayne 
and  Chicago  R.  R.  Co.  21  111.  522 ;  Murphy  v.  Chicago,  29  id. 
279;  Chicago  and  Northwestern  Ry.  Co.  v.  Elgin,  91  id.  251.) 
The  laying  of  water  pipes  under  ground  would  be  much  less 
of  an  obstruction  and  interference  with  the  ordinary  purposes 
of  a  street  than  the  laying  and  maintaining  of  a  railroad 
track  upon  its  surface. 

It  is  the  general  doctrine  that  municipalities,  under  the 
power  of  exclusive  control  over  their  streets,  may  allow  any 
use  of  them  consistent  with  the  public  objects  for  which  they 
are  held,  and  that  uses  for  the  purpose  of  sewers,  gas  pipes 
and  water  pipes  are  among  those  for  which  the  use  of  streets 
may  be  granted.  2  Dillon  on  Mun.  Corp.  (2d  ed.)  sees.  544, 
551,  and  authorities  there  cited. 
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By  section  22  of  its  charter  the  city  is  further  empowered 
"to  provide  the  city  with  water,  to  erect  hydrants  and  pumps 
in  the  street  for  the  convenience  of  the  inhabitants."  (Pri- 
vate Laws  1857,  p.  181.)  By  implication  from  this  express 
power  to  supply  the  city  with  water,  the  power  to  grant  the 
use  of  the  streets,  as  was  done  in  the  ordinance  of  August  7, 
1873,  existed  in  the  city  council  of  Quincy. 

In  2  Dillon  on  Mun.  Corp.  (2d  ed.)  sec.  551,  it  is  laid 
down:  "The  use  of  streets  for  the  purpose  of  laying  down 
water  pipes,  stands  upon  the  same  principle  as  their  use 
for  sewers  and  gas  pipes.  Where  the  charter  gives  to  the 
city,  in  terms,  the  power  to  supply,  or  authorize  the  inhabit- 
ants to  be  supplied  with,  water,  the  municipal  council  may 
use,  or  as  an  incidental  power  may  permit  the  contractor 
to  use,  the  streets  for  this  purpose,  and  the  adjoining  fee- 
holder  is  not  entitled  to  compensation  as  for  a  new  servitude, 
for  it  is  not  such,  but  only  a  proper  or  necessary  use  inci- 
dent to  a  street  in  a  populous  place."  And  see,  State  ex  rel. 
v.  Cincinnati  Gas  Co.  18  Ohio  St.  295 ;  Indianapolis  v.  Gas 
Light  Co.  66  Ind.  396 ;  Des  Moines  Gas  Co.  v.  Des  Moines, 
44  Iowa,  508. 

Under  this  power  to  provide  the  city  with  water,  then,  the 
city  might  have  erected  its  own  water  works  and  supplied 
itself  with  water,  or  it  might  have  contracted  with  some  one 
else  to  construct  the  water  works  and  furnish  the  supply  of 
water  to  the  city.  The  city  council  saw  fit  to  adopt  the  lat- 
ter course,  and  accordingly,  by  the  ordinance  in  question, 
made  a  contract  with  Prince  that  he  should  construct  the 
water  works,  and  at  his  own  expense,  and  furnish  the  city 
with  water.  The  use  of  the  streets  for  the  purpose  of  laying 
the  water  pipes  may  be  regarded  as  indispensable  for  the 
construction  of  the  water  works,  so  that  the  p'ower  to  con- 
tract for  their  construction  included,  as  a  necessary  incident, 
the  power  to  contract  for  the  use  of  the  streets  for  the  pur- 
pose. 
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We  thus  find  that  there  was  full  power  in  the  city  council 
to  contract  with  Prince  for  the  construction  of  these  water 
works,  and  for  his  use  of  the  streets  for  that  purpose.  This 
privilege  of  the  use  of  the  streets  by  Prince  is  not  a  mere 
license,  revocable  at  the  pleasure  of  the  city  council,  but  it  is 
a  grant  under  an  express  contract,  for  an  adequate  consid- 
eration received,  and  binding  as  such. 

The  position  taken  by  appellant  in  opposition  to  the 
binding  force  of  the  ordinance,  as  it  respects  the  use  of 
streets,  is,  that  the  city,  in  the  passage  of  the  ordinance,  was 
acting  in  its  public,  not  its  private,  character,  and  that  the 
act  was  a  legislative  or  governmental  act,  in  the  exercise 
of  the  city's  legislative  power  of  control  over  the  use  of 
its  streets,  which  power  of  control  was  incapable  of  being 
abridged,  but  must  be  left  free,  to  be  exercised  unrestrictedly 
from  time  to  time,  as  the  city  council  may  see  fit ;  and  the 
case  is  put  as  if  it  were  a  diversion  of  the  use  of  the  streets 
from  the  purpose  for  which  they  were  dedicated,  and  the  per- 
mitting an  obstruction  in  them  by  an  individual  for  his  pri- 
vate use.  As  we  have  seen,  this  was  no  diversion  of  the  use 
of  the  streets  from  their  proper  purpose,  but  a  use  of  them 
consistent  with  such  purpose.  It  was  not  for  a  mere  private 
object,  but  for  the  public  benefit  of  the  city,  in  supplying  it 
with  water.  We  do  not  perceive  how  the  doctrine  as  to  the 
legislative  governmental  powers  of  a  municipality  can  be 
brought  in  and  have  any  bearing  upon  the  facts  of  this  case. 
See  DeVoss  v.  City  of  Richmond,  18  Gratt.  338 ;  1  Potter  on 
Corp.  sees.  376,  395. 

We  have  found  that  the  city  council  had  power  to  make 
this  contract  for  the  use  of  the  streets ;  that  it  had  power  to 
contract  for  the  putting  in  of  the  water  works ;  that  they 
could  not  be  constructed  without  the  use  of  the  streets  for  the 
purpose, — and,  therefore,  the  power  to  contract  for  the  water 
works  included,  as  a  necessary  incident,  the  power  to  con- 
tract for  the  use  of  the  streets  for  that  purpose.     The  power 
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to  make  a  contract,  but  not  to  make  a  binding  one,  is  un- 
meaning. Where  there  is  power  to  make  a  contract,  there 
is  power  to  make  one  that  shall  bind.  We  see  no  more  to 
be  involved  here  than  the  simple  law  of  contract, — whether  a 
municipal  corporation  may  at  its  will  repudiate  the  obliga- 
tion of  a  fair  contract  which  it  has  made,  and  which  it  was 
authorized  to  make.  The  attempt  is  to  take  back  a  grant 
which  the  city  has  made  under  a  contract.  The  State  itself 
may  not  revoke  a  grant  it  has  made.  The  city  must  be 
bound  by  the  contract  and  grant  it  has  made,  and  had  au- 
thority to  make,  the  same  as  would  an  individual.  1  Potter 
on  Corp.  sec.  376 ;  City  of  Burlington  v.  Burlington  Street 
By.  Co.  49  Iowa,  144. 

Nothing  hereinbefore  said  is  to  be  taken  as  in  any  way  in 
conflict  with  the  decision  in  'Prince  v.  City  of  Quincy,  105  111. 
138.  While  the  agreement  for  the  payment  of  money  may 
not  be  of  obligatory  force  upon  the  city,  because  of  the  con- 
stitutional inhibition  to  incur  any  indebtedness  when  it  is  in 
debt  beyond  the  limit  prescribed  by  the  constitution,  yet  in 
all  other  respects  the  contract  may  be  valid  and  binding 
upon  the  city.  We  do  not  consider  that  the  ordinance,  or 
the  injunction  allowed,  is  a  prevention  of  the  exercise  of  the 
police  power  of  the  city  over  the  streets,  so  as  to  debar  the 
city  council's  making,  or  complainants  being  subject  to  any, 
proper  and  reasonable  police  regulation  with  respect  to  the 
manner  of  making  use  of  the  right  of  way  granted. 

An  objection  is  taken  to  the  form  of  the  decree  in  the 
respect  of  the  duration  of  the  injunction,  it  being  made 
perpetual.  We  think  the  decree  must  be*  considered  with 
reference  to  the  claim  of  right  which  is  made,  and  that  the 
fair  construction  of  the  injunction  is,  that  it  is  coextensive 
with  the  existence  of  the  rights  granted  by  the  ordinance  of 
August  7,  1873,  and  has  no  further  extent. 

The  judgment  of  the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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David  T.  Littler 

v. 

The  City  of  Lincoln. 

Filed  at  Springfield  March  29,  1883. 

1.  Vacating  town  plat — by  the  owner — concurrence  of  municipal 
authorities  not  essential.  The  statute  authorizing  the  owner  or  owners  of 
lots  platted  as  an  addition  to  a  town  to  vacate  the  same,  or  any  part  thereof, 
does  not  require  the  concurrence  or  joint  action  of  the  municipal  authorities 
with  the  owner  of  the  premises,  but  allows  him,  of  his  own  volition  alone,  to 
vacate  the  plat,  or  part  of  it,  by  his  deed  declaring  that  fact,  subject  only  to 
the  restrictions  named  in  the  statute  that  it  shall  not  abridge  or  destroy  the 
rights  or  privileges  of  other  proprietors  in  such  plat,  and  shall  not  authorize 
the  closing  or  obstructing  of  any  public  highway  laid  out  according  to  law. 
Chapter  145  of  the  Revised  Statutes  has  no  reference  to  such  vacations,  but 
relates  exclusively  to  the  vacation  of  streets  and  alleys  by  municipal  author- 
ities. 

2.  Same — of  the  mode  of  making  the  vacation — by  whom  it  may  be 
made — and  what  the  instrument  declaring  the  same  must  contain.  The 
statute  only  requires  that  the  owner  of  the  lots  or  blocks  within  the  part  of  a 
town  plat  sought  to  be  vacated,  shall  execute  the  deed  for  that  purpose.  The 
act  does  not  prescribe  what  the  deed  shall  contain,  further  than  it  shall 
declare  the  plat  or  part  thereof  vacated.  The  party  vacating  must  be  the 
exclusive  owner  of  the  lots  and  blocks,  but  it  is  not  required  that  the  deed 
shall  make  exhibit  of  his  title,  nor  recite  how  he  became  the  sole  owner. 
And  a  deed  vacating  a  part  of  the  plat  of  an  addition  by  one  person,  is  prima 
facie  valid  and  conclusive  of  his  right  to  make  such  vacation;  but  it  may  be 
impeached  by  showing  that  the  party  making  it  did  not  possess  the  capacity, 
for  want  of  ownership  of  all  the  lots  in  the  part  of  the  plat  attempted  to  be 
vacated.  The  prima  facie  case  made  by  the  production  of  such  deed  must 
be  overcome  by  satisfactory  evidence  of  the  disability  of  the  party  to  make  it. 

3.  Same — evidence  in  respect  to  ownership — presumption  of  ownership 
from  deed  of  vacation.  A  petition  of  a  party  to  a  city  council  for  leave  to 
vacate  a  plat  of  an  addition,  or  a  part  thereof,  which  states  he  was  the  owner 
of  all  the  lots  and  blocks  within  the  territory  in  which  it  is  sought  to  have  the 
plat  vacated,  except  two  lots,  is  not  sufficient  evidence  of  a  want  of  ownership 
of  the  part  so  excepted  to  overcome  the  presumption  of  his  entire  ownership 
arising  from  his  deed  of  vacation  of  the  whole  plat,  made  at  a  subsequent 
time. 

4.  Same — taking  subsequent  deed,  as  evidence  of  want  of  prior  title. 
The  taking  of  a  quitclaim  or  even  a  warranty  deed  does  not  prove  that  the 
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grantee  therein  had  no  prior  title.     It  is  not  an  admission  which  affords  evi- 
dence of  a  prior  want  of  title. 

5.  Same — occupancy  by  another,  as  evidence  of  outstanding  title.  Proof 
of  the  occupancy  by  another,  of  certain  lots  in  a  plat  vacated  by  one  claiming 
to  be  the  owner  of  all  the  lots  in  such  plat,  is  not  such  evidence  of  an  out- 
standing title  as  to  defeat  his  deed  of  vacation,  as  the  occupant  may  have 
been  his  tenant. 

6.  Same — who  may  object  to  the  vacation — other  proprietors.  The 
rights  and  privileges  of  other  proprietors  in  the  plat  of  an  addition  to  a  town 
or  city,  which  the  statute  protects  against  the  vacation  of  the  plat,  or  a  part 
thereof,  are  legal  rights  and  privileges,  and  such  parties  can  not  be  affected  in 
such  rights  by  the  closing  of  streets  not  adjacent  to  their  property,  nor 
directly  affording  access  thereto  and  egress  therefrom. 

7.  Same — dedication  of  streets — vacation  of  plat  before  acceptance  of 
dedication.  "Where  the  public  authorities  of  a  town  or  city  have  not  accepted 
a  dedication  of  the  streets  in  a  plat  on  an  addition,  and  no  public  highway 
has  been  laid  out  according  to  law,  and  no  private  rights  in  any  of  the  lots  or 
blocks  are  involved,  no  one  has  an  interest  which  can  be  adversely  affected 
by  the  vacation  of  the  plat,  and  the  owner  so  vacating  a  portion  of  such  plat 
and  inclosing  the  streets  is  not  liable  to  any  penalty  for  an  obstruction  of  the 
same. 

8.  Same — as  to  streets  which  have  been  or  may  be  laid  out  by  the  pub- 
lic authorities.  The  vacation  of  a  plat  of  an  addition  to  a  town  or  city  will 
not  affect  streets  laid  out  over  the  addition  by  municipal  authority,  and  forms 
no  impediment  to  the  future  laying  out  of  streets  across  the  territory  affected. 
It  has  simply  the  effect  to  withdraw  the  proposed  dedication  of  the  streets, 
as  shown  upon  the  plat. 

9.  Dedication  for  public  streets — there  must  be  an  acceptance — and 
how  the  acceptance  to  be  indicated.  To  constitute  a  complete  dedication  of 
land  for  a  street  or  highway  there  must  be  an  acceptance.  While  it  is  not 
essential  there  should  be  any  formal  act  of  acceptance,  there  must  be  user, 
or  some  other  act  indicating  acceptance,  by  those  authorized  in  such  matters 
to  represent  the  public,  to  complete  the  dedication. 

10.  Same — effect  of  platting  an  addition  to  a  town  or  city,  as  a  mere 
offer  to  dedicate  the  streets — presumption  as  to  acceptance.  Until  accept- 
ance of  a  proposed  dedication  by  the  municipal  authorities  of  a  city  or  town, 
although  the  original  proprietor  may  be  estopped  to  deny  a  dedication  of  the 
streets  and  alleys  as  against  intervening  private  rights,  his  act  in  platting  an 
addition  to  the  city  or  town,  and  acknowledging  and  recording  such  plat,  is 
in  the  nature  of  a  mere  offer  to  the  municipality,  and  until  the  proper  author- 
ities accept  the  dedication  they  can  not  be  bound,  by  mandamus  or  other- 
wise, to  open  or  improve  the  streets,  and  until  such  acceptance  they  can  haxe 
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no  right  in  the  streets,  as  trustees  or  otherwise.  Acceptance  of  the  dedication 
can  not  be  presumed  from  the  mere  proof  of  the  execution  and  recording  of 
the  plat. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Logan  county ;    the  Hon.  Cyrus  Epler,  Judge,  presiding. 

Suit  was  commenced  by  the  city  of  Lincoln  against  David 
T.  Littler,  before  a  justice  of  the  peace  of  Logan  county,  for 
obstructing  certain  streets.  The  justice  rendered  judgment 
for  Littler,  and  the  city  appealed  to  the  circuit  court  of  that 
county.  Judgment  was  there  rendered  in  favor  of  the  city, 
and  against  Littler,  for  $200.  Littler  appealed  from  this 
judgment  to  the  Appellate  Court  for  the  Third  District,  and 
that  court  affirmed  the  judgment  of  the  circuit  court.  This 
appeal  is  from  the  last  named  judgment. 

Upon  the  trial  the  city  read  in  evidence  a  petition  addressed 
by  Littler  to  the  city  council  of  Lincoln,  in  which  Littler  rep- 
resented that  he  was  the  owner  of  all  lots  and  blocks  (except 

two  lots  belonging  to  the  estate  of Bell,  in  block  152,) 

north  of  Eleventh  street  and  west  of  Adams  street,  in  Knapp, 
Bird  &  Tinsley's  addition  to  Postville,  then  part  of  the  city 
of  Lincoln ;  that  such  lots  and  blocks  were  vacant  and  un- 
occupied ;  that  there  were  no  sufficient  streets  either  on  the 
north  or  west  of  said  addition ;  and  proposing,  in  case  the 
prayer  of  his  petition  was  granted,  to  convey  to  the  city,  for 
street  purposes,  enough  land  on  the  north  and  west  of  said 
addition — (on  the  west,  north  from  Eleventh  street  to  the 
north-west  corner  of  said  addition,) — to  make  good  and  suffi- 
cient streets,  and  to  replat  the  land  in  accordance  with  a  plat 
thereto  annexed,  and  concluding  by  praying  the  vacation  of 
all  the  streets,  parts  of  streets,  and  all  the  alleys  and  parts 
of  alleys,  lying  north  of  Eleventh  street  and  west  of  Adams 
street,  in  said  addition.     The  city  then  also  read  in  evidence 
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the  following  ordinance,  passed  by  the  city  of  Lincoln  in 
response  to  said  petition : 

"Be  it  enacted  by  the  City  Council  of  the  City  of  Lincoln: 

"Section  1.  All  the  streets,  parts  of  streets,  and  all  the 
alleys  and  parts  of  alleys,  north  of  Eleventh  street  and  west 
of  Adams  street,  in  Knapp,  Bird  &  Tinsley's  addition  to  Post- 
ville,  (now  a  part  of  the  city  of  Lincoln,)  are  hereby  vacated ; 
and  the  right  of  said  city  is  hereby  released  to  David  T. 
Littler,  who  is  the  owner  of  the  land  embraced  within  the 
limits  aforesaid. 

"Sec.  2.  So  much  of  the  plat  of  said  addition  as  lies 
north  of  Eleventh  street  and  west  of  Adams  street  is  hereby 
vacated. 

"Sec.  3.  All  the  rights,  grants  and  privileges  embraced 
in  the  first  and  second  sections  of  this  ordinance,  upon  this 
express  condition,  that  the  said  Littler  will  convey  to  the 
city  of  Lincoln,  for  street  purposes,  the  following  described 
strips  of  land,  to-wit :  sixty-six  feet  on  the  north  line  of  said 
addition  on  the  land  owned  by  said  Littler,  and  sixteen  feet 
on  the  west  side  of  Adams  street,  (and  adjacent  thereto,) 
running  north  from  Eleventh  street  over  the  land  owned  by 
him,  which  said  strips  of  land  are  required  of  the  said  Littler 
as  the  consideration  for  the  grants,  rights,  privileges,  to  the 
said  Littler  contained  in  the  first  and  second  sections  of  this 
ordinance,  which  said  land,  when  so  conveyed,  is  hereby  de- 
clared to  be  subject  to  the  absolute  control  of  the  city  of 
Lincoln  for  street  purposes. 

"Sec.  4.  The  land  lying  north  of  Eleventh  street  and  west 
of  Adams  street  shall  be  surveyed  and  platted  substantially 
in  the  manner  as  shown  by  plat  thereof  filed  in  the  city 
clerk's  office  with  the  petition  of  said  Littler,  and  this  ordi- 
nance shall  take  effect  and  be  in  force  only  from  and  after 
the  time  the  said  Littler  shall  cause  such  survey  and  plat  to 
be  made,  acknowledged  and  recorded,  as  provided  by  law  in 
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such  cases,  which  platting,  etc.,  shall  be  made  and  com- 
pleted within  six  months  from  the  date  of  approval  of  this 
ordinance. 

"Approved  February  3,  1879;  passed  February  3,  1879. 

D.  L.  Braucher,  Mayor. 
C.  M.  Knapp,  City  Clerk." 

(Certificate  of  city  clerk,  under  seal,  of  the  passage  and 
publication  of  said  ordinance.) 

Also,  a  record  of  a  plat  filed  by  Littler,  and  recorded  May 
22,  1879,  in  recorder's  office  of  Logan  county.  This  plat  is 
in  conformity  with  the  proposition  of  Littler,  submitted  in 
his  petition  to  the  city  council.  It  was  properly  certified  by 
the  county  surveyor,  and  duly  acknowledged  by  Littler. 

The  city  then  also  read  in  evidence  the  record  of  a  quit- 
claim deed  from  Sarah  Keown  and  others,  to  Littler,  dated 
April  2,  1879,  conveying  their  interest  in  lots  9  and  10,  in 
block  151,  in  Knapp,  Bird  &  Tinsley's  addition  to  the  late 
town  of  Postville,  (now  a  part  of  the  city  of  Lincoln.)  Also, 
a  quitclaim  deed  from  Clement  Carpenter  and  wife,  to  Littler, 
dated  March  22,  1881,  conveying  lots  3,  4  and  5,  in  block 
152,  Knapp,  Bird  &  Tinsley's  addition  to  the  city  of  Lincoln. 

The  city  then  called  D.  H.  Harts  as  a  witness,  on  its  be- 
half, who,  being  sworn,  testified :  "I  am  mayor  of  the  city  of 
Lincoln.  Block  127,  in  Knapp,  Bird  &  Tinsley's  addition  to 
the  city  of  Lincoln,  is  occupied  by  a  school  house,  and  128, 
107  and  110  are  occupied  by  residences.  Blocks  130,  147, 
150,  are  each  fenced  by  themselves,  but  there  are  no  houses 
upon  them.  There  are  a  large  number  of  residences  in  that 
addition  south  of  Eleventh  street,  and  all  of  said  premises 
are  within  the  corporate  limits  of  the  city  of  Lincoln. " 

The  city  then  also  read  in  evidence  the  following  stipula- 
tion between  the  parties : 

"It  is  stipulated  by  and  between  the  parties  to  this  suit 
that  the  facts  are  as  follows : 
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"1st.  That  D.  T.  Littler,  defendant,  in  May,  1881,  through 
his  agents,  constructed  a  board  fence  so  as  to  inclose  the  fol- 
lowing described  real  estate :  All  the  lots  and  blocks  in 
Knapp,  Bird  &  Tinsley's  addition  to  the  town  of  Postville, 
(now  city  of  Lincoln,)  county  of  Logan,  and  State  of  Illinois, 
that  lie  north  of  Eleventh  street  and  west  of  Adams  street, 
in  what  is  claimed  to  be  streets  and  alleys  inside  of  the  boun- 
daries above  mentioned ;  that  none  of  the  streets  outside  of 
said  inclosure,  to-wit,  Adams  street  and  Seventeenth  street, 
in  said  city  of  Lincoln,  are  inclosed  by  said'  fence. 

"2d.  That  notice  in  writing  was  served  upon  said  Littler 
to  remove  said  fence  as  an  obstruction  to  the  public  streets 
claimed  to  exist  inside  of  the  boundaries  of  said  inclosure,  in 
May,  1881,  by  the  marshal  of  said  city,  under  authority  from 
said  city. 

"3d.  That  the  fence  never  has  been  removed,  but  still 
remains  as  originally  constructed. 

"4th.  All  ordinances  of  the  city  of  Lincoln  referring  to  or 
bearing  upon  the  controversy  are  to  be  read  in  evidence,  by 
consent,  together  with  all  papers  in  this  case. 

"5th.     Petition  of  D.  T.  Littler  to  the  city  council  of  the 

city  of  Lincoln,  dated ,  and  plat  accompanying  the 

same,  together  with  all  resolutions  and  ordinances  passed  by 
the  city  council  in  connection  with  said  petition,  are  to  be 
read  in  evidence,  by  consent. 

"6th.  The  deed  of  vacation,  of  date  April  21,  1881,  of 
David  T.  Littler,  together  with  all  other  papers,  plats  and 
records  made  and  recorded  in  connection  with  such  vacation ; 
also,  all  papers  showing  a  replatting  of  said  real  estate  are 
to  be  read  in  evidence. 

"7th.  All  deeds  vacating  plats  inclosed  by  fence  above 
mentioned,  together  with  all  other  papers,  records,  etc.,  by 
which  said  Littler  vacated  or  attempted  to  vacate  that  part 
of  said  plat  embraced  by  the  fence  above  mentioned,  filed  in 
spring  of  1881, — it  being  agreed  as  to  all  papers  above  men- 
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tioned,  if  the  originals  are  not  present  the  records  or  certified 
copies  may  be  read  in  evidence. 

"9th.  That  no  part  of  said  fence  is  outside  the  boundary 
lines  of  the  corners  fixed  by  Thomas  G.  Gardner  in  the  sur- 
vey accompanying  said  plat  filed  in  the  recorder's  office  of 
Logan  county,  Illinois,  and  any  map  of  the  city  of  Lincoln, 
published  by  authority  of  the  city  of  Lincoln,  may  be  pre- 
sented to  the  court,  by  consent,  and  is  to  be  put  in  evidence 
by  consent. 

"10th.  It  is  agreed  that  defendant,  Littler,  owned  the  fee 
title  to  all  lots  and  blocks  embraced  in  that  part  of  above 
plat  vacated  or  attempted  to  be  vacated  by  said  Littler  in 
the  spring  of  1881,  before  vacation,  and  that  since  the  vaca- 
tion he  has  conveyed  the  land  embraced  within  the  limits 
aforesaid  to  one  Wm.  Kurtz,  the  record  of  which  deed  shall 
also  be  read  in  evidence ;  that  all  of  the  streets  shown  to 
exist  on  the  plats  above  referred  to  never  were  worked  or 
improved  in  any  way,  nor  were  they  ever  used  or  traveled  by 
the  public,  said  entire  tract  of  land  being  now  covered  with  a 
blue-grass  sod,  and  from  its  general  appearance  it  is  impos- 
sible to  locate  any  of  the  streets  or  alleys  attempted  to  be 
vacated,  and  it  has  been  in  that  condition  for  at  least  twenty 
years,  last  passed ;  that  there  are  on  all  sides  of  tract  in- 
closed, public  streets,  none  less  than  sixty-six  feet  wide. 

"11th.  That  all  of  the  lots  and  blocks  embraced  and  in- 
closed by  the  fence  were  vacant  and  unoccupied  at  the  time 
of  building  fence.  It  is  agreed  that  either  party  may  call 
witnesses,  or  offer  proof,  upon  any  issue  not  covered  by  this 
stipulation. " 

The  city  then  read  in  evidence  the  following  ordinance : 

"Sec.  2.     Whoever  shall  place,  throw  or  leave,  or  cause  to 

be  placed,  thrown  or  left,  any  obstructions  or  incumbrance, 

not  authorized  by  ordinance,  in  any  street  or  alley,  shall  be 

subject  to  a  penalty  of  not  less  than  three  dollars,  and  a  like 
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penalty  for  each  day  he  shall  not  remove  the  same  after  being 
notified  so  to  do  by  the  mayor,  street  commissioner,  or  any 
police  officer  of  said  city. " 

Also,  paragraph  20  of  the  charter  of  the  city  of  Lincoln,  to 
prevent  incumbering  of  streets,  sidewalks,  alleys  and  public 
grounds  of  the  city,  with  any  article  or  substance  whatever. 

This  was  all  the  evidence  introduced  by  or  on  behalf  of 
the  city. 

Littler  then  read  in  evidence  the  following  deed  of  vaca- 
tion, which  was  filed  for  record  April  21,  1879 : 

"Know  all  men  by  these  presents,  that  I,  David  T.  Littler, 
of  the  county  of  Sangamon,  and  State  of  Illinois,  am  the 
owner  of  the  following  described  real  estate,  to-wit :  Blocks 
99,  100,  101,  102,  103,  104,  105,  106,  111,  112,  113,  114, 
115,  116,  117,  118,  119,  120,  121,  122,  123,  124,  125,  126, 
131,  132,  133,  134,  135,  136,  137,  138,  139,  140,  141,  142, 
143,  144,  145,  146,  151,  152,  153,  154,  155,  156,  157,  and 
158,  in  Knapp,  Bird  &  Tinsley's  addition  to  the  town  of  Post- 
ville,  (now  part  of  the  city  of  Lincoln,)  and  also  the  owner 
of  reversionary  interest  in  the  parts  of  streets  and  alleys  em- 
braced within  that  part  of  said  addition  above  described, 
and  being  the  owner  of  said  premises  aforesaid,  and  in  pur- 
suance of  the  power  in  me  vested  by  chapter  109  of  the 
Bevised  Statutes  of  the  State  of  Illinois  of  1874, 1  do  hereby, 
and  by  these  presents,  vacate  so  much  of  said  plat  as  lies 
north  of  Eleventh  street  and  west  of  Adams  street,  in  said 
addition,  which  portion  of  said  plat  embraces  only  the  premi- 
ses above  described ;  and  I  hereby  ask,  that  so  much  of  said 
plat  as  lies  within  the  limits  aforesaid  be  cancelled  of  record, 
in  pursuance  of  the  statute  above  mentioned. 

"Given  under  my  hand  and  seal  the  29th  day  of  April, 

1879,  David  T.  Littler.      [Seal.] 

"Acknowledged  before  T.  T.  Holton,  clerk  of  the  circuit 
court  of  Logan  county." 
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Littler  then  gave  in  evidence  a  copy  of  the  resolutions 
passed  by  the  city  of  Lincoln  May  29,  1879,  approving  the 
plat  of  his  addition  to  the  city,  and  also  the  record  of  a  deed 
of  his  vacating  that  plat,  dated  March  23,  1881,  and  the 
cancellation  of  the  plat  of  record.  He  also  gave  in  evidence 
the  record  of  a  deed  by  himself  to  the  city  of  Lincoln,  for  a 
strip  of  land  sixty-six  feet  wide,  on  the  west  side  of  Knapp, 
Bird  &  Tinsley's  addition  to  Postville,  (now  part  of  the  city 
of  Lincoln,)  and  extending  north  from  Eleventh  street,  in  said 
addition,  to  the  north-west  corner  of  said  addition.  Also,  a 
strip  of  land  sixty  feet  wide,  described  as  follows :  "Begin- 
ning at  the  south-west  corner  of  the  south-west  quarter  of 
section  25,  town  20  north,  range  3  west,  third  principal  me- 
ridian, thence  south  sixty  feet,  thence  east  parallel  with  the 
quarter  section  line  to  the  west  line  of  Adams  street,  in  said 
above  named  addition,  thence  north  sixty  feet,  to  the  quarter 
section  line,  thence  west  on  the  quarter  section  to  the  place 
of  beginning ;  also,  a  strip  of  land  sixteen  feet  wide,  described 
as  follows:  beginning  at  the  north-east  corner  of  block  151, 
in  said  above  named  addition,  thence  west  sixteen  feet, 
thence  south  parallel  with  Adams  street,  in  said  addition,  o 
the  line  of  Eleventh  street,  thence  east  sixteen  feet,  to  +he 
south-east  corner  of  block  106,  in  said  addition,  thence  ncrth 
on  west  line  of  Adams  street  to  the  place  of  beginning — 
all  for  street  purposes,  with  a  reservation  in  said  deed  that 
if  the  land  should  cease  to  be  used  for  street  purposes,  to 
revert  back  to  the  grantor." 

Mr.  M.  Hay,  and  Messrs.  Blinn  &  Hoblitt,  for  the  appel- 
lant: 

Where  a  person  is  in  peaceable  possession  of  land,  a  mu- 
nicipal corporation  can  not  try  the  validity  of  proceedings 
to  vacate  streets  and  alleys,  or  the  title  thereto,  by  indirect 
means.  It  must  be  attacked  directly  by  suit  in  ejectment. 
City  of  Chicago  v.  Gasselin,  4  Bradw.  570. 
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Suit  can  not  be  maintained  under  a  city  ordinance  for  ob- 
structing a  street,  unless  it  appear  that  the  street  had  been 
opened  for  public  use,  and  was  in  fact,  as  well  as  in  law,  a 
public  street.  City  of  Chicago  v.  Gasselin,  4  Bradw.  573  ;  City 
of  Oswego  v.  Oswego  Canal  Co.  2  Seld.  264 ;  Underwood  v. 
Stuyvesant,  19  Johns.  186 ;  Bissell  v.  New  York  Central  R.  R. 
Co.  26  Barb.  630;   The  State  v.  Corver,  5  Strob.  (L.  B.)  217. 

The  city  of  Lincoln  had  the  power,  under  its  charter,  to 
discontinue  any  streets  or  alleys,  upon  consent,  in  writing, 
of  those  owning  land  or  lots  adjoining  the  street,  by  vote  of 
three-fourths  of  the  aldermen.  See  charter  of  the  city  of 
Lincoln,  1  Private  Laws  of  1867,  p.  399,  sec.  20. 

Having  exercised  that  power  by  the  passage  of  the  ordi- 
nance in  evidence,  the  law  will  presume  it  was  done  lawfully. 
1  Dillon  on  Mun.  Corp.  325,  sec.  310 ;  Lexington  v.  Headley, 
5  Bush,  508 ;  Covington  v.  Boyle,  6  id.  204 ;  McCormick  v. 
Bay  City,  23  Mich.  457 ;  Stockert  v.  East  Saginaw,  22  id.  104. 

Independently  of  the  action  of  the  city  council  in  consent- 
ing to  the  vacation  of  streets  and  alleys,  appellant  had  the 
right,  under  the  statutes  of  this  State,  to  vacate  that  part  of 
Knapp,  Bird  &  Tinsley's  addition  that  he  owned,  by  deed  of 
vacation.    Sec.  7,  chap.  109,  Underwood's  Stat.  1878,  p.  954. 

At  the  time  the  deed  was  filed  vacating  "Littler's  addition, " 
it  is  agreed  he  owned  the  fee  title,  and  upon  vacation  of  the 
plat  the  right  of  the  public  to  the  streets  and  alleys,  under 
the  statute,  became  divested,  and  the  title  vested  in  the  orig- 
inal owner  of  the  plat. 

Mr.  O.  C.  Sharp,  and  Messrs.  Beach  &  Hodnett,  for  the 
appellee : 

The  party  making  the  plat  must  be  the  owner  of  the  lands 
platted.     Bev.  Stat.  1874,  sec.  1,  p.  771. 

A  party  can  not  vacate  a  plat  unless  he  is  the  owner  of  all 
the  lots  in  the  plat.  Kev.  Stat.  1874,  sec.  6,  p.  772;  Leech 
v.  Waiigh,  24  111.  228. 
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A  city  holds  its  streets  in  trust  for  the  public,  and  has  no 
power  to  alienate  them  to  others,  or  divest  itself  of  control 
over  them.  Kreigh  et  al.  v.  City  of  Chicago,  86  111.  407 ; 
City  of  Alton  v.  Transportation  Co.  12  id.  60;  City  of  Quincy 
v.  Jones,  76  id.  231 ;  Brooklyn  Commissioners  v.  Armstrong, 
45  N.  Y.  234;  State  v.  Mayor  of  Mobile,  5  Porter,  (Ala.)  564; 
3  Dillon  on  Mun.  Corp.  sees.  445,  512 ;  Illinois  Canal  Co.  v. 
St.  Louis,  2  Dill.  (U.  S.)  84;  Oakland  v.  Carpenter,  13  Cal. 
540 ;  Gale  v.  Kalamazoo,  32  Mich.  344. 

The  city  of  Lincoln  having  no  power  to  pass  the  ordinance 
vacating  and  releasing  to  appellant  its  streets  and  alleys,  is 
not  estopped  from  denying  the  validity  of  the  same.  Schceffer 
et  al.  v.  Bonham  et  al.  95  111.  368 ;  Miller  et  al.  v.  Goodwin 
et  al.  70  id.  659 ;  1  Dillon  on  Mun.  Corp.  sec.  381,  and 
authorities  cited ;  City  Council  v.  Plankroad  Co.  31  Ala.  76  ; 
McPherson  v.  Foster,  43  Iowa,  48 ;  Loan  Association  v.  Topeka, 
20  Wall.  655. 

Powers  of  municipal  corporations  are  strictly  construed. 
1  Dillon  on  Mun.  Corp.  sec.  55,  and  note ;  Petersburg  v.  Metz- 
ker,  21  111.  205 ;  Minturn  v.  Larue,  23  How.  (U.  S.)  435 ; 
Leonard  v.  Canton,  35  Miss.  189 ;  Argenti  v.  San  Francisco, 
16  Cal.  282 ;  Douglas  v.  Placerville,  18  id.  643 ;  Lafayette  v. 
Cox,  5  Ind.  (Porter,)  38 ;  Bank  v.  Chillicothe,  7  Ohio,  31  ; 
Collins  v.  Hatch,  18  id.  523. 

The  power  to  enact  city  ordinances,  being  delegated,  must 
be  strictly  construed.  Heeney  v.  Sprague,  11  E.  I.  456 ; 
S.  C.  23  Am.  Eep.  502. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

In  the  view  we  take  of  this  case  it  is  not  necessary  to  con- 
sider the  effect  of  the  action  of  the  city  council  in  response 
to  appellant's  petition  of  November  18,  1878,  to  vacate  the 
portion  of  the  plat  therein  described.  By  the  statute  then 
and  still  in  force,  it  was  and  is  provided,  by  section  6,  of 
chapter  109,   Rev.  Stat.  1874:     "Any  such  plat" — i.  e.,  plat 
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of  a  town,  or  addition  thereto, — "may  be  vacated  by  the  owner 
of  the  premises  at  any  time  before  the  sale  of  any  lot  therein, 
by  a  written  instrument  declaring  the  same  to  be  vacated, 
executed,  acknowledged  or  proved,  and  recorded  in  like  man- 
ner as  deeds  of  land ;  which  declaration,  being  duly  recorded, 
shall  operate  to  destroy  the  force  and  effect  of  the  recording 
of  the  plat  so  vacated,  and  to  divest  all  public  rights  in  the 
streets,  alleys  and  public  grounds,  and  all  dedications  laid 
out  or  described  in  such  plat.  When  lots  have  been  sold, 
the  plat  may  be  vacated,  in  the  manner  herein  provided,  by 
all  the  owners  of  lots  in  such  plat  joining  in  the  execution  of 
such  writing."  And  by  section  7  of  the  same  chapter,  that 
"any  part  of  a  plat  may  be  vacated  in  the  manner  provided 
in  the  preceding  section,  and  subject  to  the  condition  therein 
prescribed :  Provided,  such  vacation  shall  not  abridge  or 
destroy  any  of  the  rights  or  privileges  of  other  proprietors  in 
such  plat :  And  provided,  further,  that  nothing  contained  in 
this  section  shall  authorize  the  closing  or  obstructing  of  any 
public  highway  laid  out  according  to  law." 

This  does  not  require  the  concurrence  or  joint  action  of  the 
city  council  of  cities,  or  board  of  trustees  of  villages,  with 
the  owner  of  the  premises,  but  allows  him,  of  his  own  volition 
alone,  subject  to  the  restrictions  and  qualifications  mentioned, 
to  vacate  the  plat,  or  part  of  plat,  by  his  deed  declaring  that 
fact.  Chapter  145  of  the  same  statute  has  no  reference  to 
such  vacations,  but  relates  exclusively  to  the  vacation  of 
streets  and  alleys  by  municipal  authorities. 

Appellant,  by  his  deed  of  April  29,  1879,  declares  so  much 
of  the  town  plat  as  includes  the  streets  he  is  charged  with 
obstructing,  vacated.  The  deed  recites  that  he  is  owner  of 
all  the  lots  and  blocks  within  the  territory  declared  vacated, 
and  this  must  be  accepted  as  true  unless  it  has  been  over- 
come by  other  evidence.  Counsel  for  appellee  claim  that  it 
has  been  so  overcome:  First,  by  a  statement  in  appellant's 
petition  to  the  city  council  praying  that  body  to  vacate  the 
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same  part  of  the  plat ;  second,  by  two  quitclaim  deeds  made 
to  appellant,  subsequent  to  the  date  of  his  deed  of  vacation, 
for  lots  within  the  territory  assumed  to  be  vacated;  and 
third,  by  evidence  of  a  witness,  testifying,  orally,  that  cer- 
tain lots  and  blocks  described  by  him  were  occupied  at  the 
date  of  appellant's  deed  of  vacation,  etc. 

First — Appellant's  petition  to  the  city  council  represented 
that  he  was  the  owner  of  all  the  lots  and  blocks  in  the  terri- 
tory within  which  he  sought  to  have  the  plat  vacated,  except 

two  lots  belonging  to  the  estate  of Bell,  in  block  152. 

It  was  not  therein  shown,  nor  has  it  been  otherwise  shown, 
that  there  was  any  serious  hindrance  to  his  acquiring  the 
title  to  those  two  lots.  That  petition  was  dated  on  the  18th 
of  November,  1878,  and,  as  has  been  shown,  his  deed  of  va- 
cation was  dated  April  29,  1879, — surely  long  enough  subse- 
quently to  have  enabled  him  to  acquire  the  title  to  these  lots. 
It  can  not,  in  a  country  like  ours,  where  real  estate  changes 
hands  with  almost  the  same  facility  and  rapidity  as  personal 
property,  be  held  that  because  an  individual  did  not  own 
real  estate  on  the  18th  of  November,  it  conclusively  follows 
that  he  did  not  own  it  on  the  29th  of  the  following  April. 
At  all  events,  we  think  the  assertion  of  ownership  at  the  last 
named  date,  in  a  matter  wherein  such  assertion  became  ma- 
terial, as  it  did,  in  executing  a  deed  of  vacation,  is  sufficient 
to  overcome  the  presumption  of  continued  non-ownership, 
resulting  from  the  admission  that  he  did  not  own  it  at  the 
first  named  date. 

Second — Quitclaim  deeds,  and  even  warranty  deeds,  do  not 
prove  that  the  grantee  had  no  prior  title.  It  is  within  every 
day's  experience  that  persons,  out  of  abundance  of  caution, 
take  deeds  from  different  parties  for  the  same  real  estate. 
It  shows  the  party  purchasing  fears  there  may  be  superiority 
in  the  title  he  purchases ;  but  it  is  not  in  fact  or  in  theory 
an  admission  that  he  does  not  already  have  the  superior  title. 
Sparrow  v.  Kingman,  1  N.  Y.  (1  Comst.)  246,  et  seq.;  Schuch- 
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man  v.  Garrett,  16  Cal.  100 ;  Cannon  v.  Stockman,  36  id.  539 ; 
Watkins  v.  Holman,  16  Peters,  25.  The  statute,  we  have 
seen,  where  lots  or  blocks  have  been  sold,  only  requires  the 
concurrence  of  all  the  owners  of  lots  and  blocks  within  the 
territory  to  be  vacated,  and,  of  course,  if  the  petitioner  has 
become  sole  owner  of  such  lots  and  blocks,  no  concurrence 
of  others  can  be  wanting.  And  where,  as  here,  the  object 
is  simply  to  vacate  a  part  of  the  plat,  it  is  only  required 
that  the  owner  or  owners  of  the  lots  and  blocks  within  the 
part  sought  to  be  vacated  shall  execute  the  deed ;  but  it  is 
not  prescribed  what  the  deed  shall  contain,  further  than  that 
it  shall  declare  the  plat  or  part  of  plat  vacated.  The  party 
or  parties  vacating  must  be  exclusive  owner  or  owners  of  the 
lots  and  blocks ;  but  it  is  not  required  that  the  deed  shall 
make  exhibit  of  his  title,  nor  recite  how  he  became  sole 
owner.  The  effect  is,  as  we  conceive,  precisely  as  in  the 
case  of  any  other  deed.  Prima  facie  it  is  valid  and  conclu- 
sive, but  it  may  be  impeached  by  showing  that  the  party 
making  it  did  not  possess  the  capacity.  The  prima  facie 
case  made  by  the  production  of  the  instrument  itself,  must 
be  overcome  by  satisfactory  evidence  of  the  disability  of  the 
party  to  make  it.  If,  at  the  date  of  this  deed  of  vacation, 
there  was  an  outstanding  title  to  any  of  these  lots  or  blocks, 
it  could  have  been  readily  shown  by  the  original  deeds  or  by 
the  public  records,  and  it  should  have  been  thus  proven. 

Third — The  evidence  of  occupancy  of  certain  lots  is  not 
necessarily  repugnant  to  appellant's  claim  of  ownership. 
For  aught  that  appears  the  occupants  may  have  been  in 
possession  as  his  tenants.  But  leaving  out  this  view,  the 
evidence,  in  our  opinion,  is  wholly  inconsequential.  The 
blocks  described  by  the  witness  as  being  occupied  are  127, 
128,  107,  110,  130,  147  and  150.  As  we  understand  the 
evidence,  these  blocks  all  lie  east  of  Adams  street,  and 
therefore  beyond  the  territory  involved  in  the  controversy, 
and  not  one  of  them  is  included  in  the  deed  of  vacation. 
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It  is  true,  all  of  them,  except  128,  front  on  Adams  street, 
and  that  street  forms  the  eastern  boundary  of  the  part  of 
the  plat  which  the  deed  assumes  to  vacate ;  but  that  street 
is  not  affected  by  the  deed,  and  has  not  been  obstructed  by 
appellant.  The  stipulation  expressly  admits  that  the  ob- 
struction complained  of  consists  of  a  board  fence,  constructed 
by  order  of  appellant,  so  as  to  inclose  "all  the  lots  and  blocks 
in  Knapp,  Bird  &  Tinsley's  addition  to  the  town  of  Postville, 
(now  city  of  Lincoln,)  county  of  Logan,  and  State  of  Illinois, 
that  lie  north  of  Eleventh  street  and  west  of  Adams  street ; 
*  *  *  that  none  of  the  streets  outside  of  said  inclosure, 
to-wit,  Adams  street  and  Seventeenth  street,  in  said  city  of 
Lincoln,  are  inclosed  by  said  fence."  And  the  stipulation 
also  further  expressly  admits  that  "all  the  lots  and  blocks 
embraced  in  and  included  by  the  fence  which  constitutes 
the  obstruction  complained  of,  were  vacant  and  unoccupied 
at  the  time  of  the  building  of  the  fence,  and  that  there 
are,  on  all  sides  of  the  tract  inclosed,  public  streets, — 
none  less  than  sixty  feet  wide."  The  rights  or  privileges  of 
other  proprietors  in  the  plat,  which  the  statute  protects, 
are  necessarily  legal  rights  and  privileges,  and  such  parties 
can  not,  therefore,  be  affected  by  the  closing  of  streets  not 
adjacent  to  their  property,  nor  directly  affording  access 
thereto  and  egress  therefrom.  Chicago  et  al.  v.  Union  Build- 
ing Association,  102  111.  379. 

Giving  the  effect  we  have  indicated  to  the  deed  of  vacation 
of  April  29,  1879,  the  portion  of  the  plat  therein  described 
was  then  vacated.  But  that  territory  was  replatted  by  ap- 
pellant, and  made  an  addition  to  the  city  by  his  plat  of 
date  May  22,  1879,  and  it  only  remains  to  inquire  whether 
that  plat  was  vacated  by  appellant's  deed  of  vacation  of 
March  23,  1881.  The  stipulation  admits  that  appellant,  at 
that  time,  owned  all  lots  and  blocks  embraced  in  that  plat, 
and  so  no  question  in  that  regard  arises  on  this  deed.  What 
we  have  said  in  other  respects  of  the  deed  of  April  29,  1879, 
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applies  with  equal  force  to  this  deed,  and  need  not  be  re- 
peated. 

The  chief  objection  urged  against  this  deed,  upon  the 
assumption  that  the  plat  thereby  sought  to  be  vacated  was 
valid,  is,  that  it  violates  a  contract  between  appellant  and  the 
city.  But,  in  our  opinion,  this  is  clearly  a  misapprehension. 
The  city  parted  with  no  property  right  as  a  consideration  for 
its  assent  to  this  vacation.  The  stipulation  admits  "that  all 
of  the  streets  shown  to  exist  on  the  plats  above  referred  to 
never  were  worked  or  improved  in  any  way,  nor  were  they 
ever  used  or  traveled  by  the  public,  said  entire  tract  of  land 
being  now  covered  with  a  blue-grass  sod,  and  from  its  general 
appearance  it  is  impossible  to  locate  any  of  the  streets  or 
alleys  attempted  to  be  vacated,  and  it  has  been  in  that  con- 
dition for  at  least  twenty  years  last  passed. "  The  general 
doctrine  has  been  repeatedly  recognized  by  this  court,  that 
to  constitute  a  complete  dedication  there  must  be  an  accept- 
ance. It  is  not  essential  that  there  should  be  any  prescribed 
formal  act  of  acceptance,  but  there  must  be  user,  or  some 
other  act  indicating  acceptance,  by  those  authorized  in  such 
matters  to  represent  the  public,  to  complete  the  dedication. 
Gentleman  v.  Soule,  32  111.  271 ;  Rees  v.  City  of  Chicago,  38 
id.  322 ;  Illinois  Ins.  Co.  v.  Littlefeld,  67  id.  368 ;  Town  of 
Princeton  v.  Templeton,  71  id.  68 ;  Fisk  v.  Town  of  Havana, 
88  id.  208. 

It  was  never  intended  by  our  statutes  that  owners  of  prop- 
erty, by  making  plats  of  additions  to  cities  and  villages,  could 
compel  the  municipal  authorities  to  accept  the  dedications 
thereby  declared,  change  municipal  boundaries  to  correspond 
therewith,  and  open  and  work  the  streets  as  marked  on  such 
plats,  for  if  this  might  be  done,  the  boundaries  of  municipal- 
ities, and  the  location,  extent  and  width  of  streets,  would 
largely  depend  on  the  will  of  property  owners,  and  not  on  the 
judgment  of  the  proper  municipal  authorities.  But  an  exam- 
ination of  the  statutes  will  show,  that  so  far  from  this  being 
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the  fact,  the  making  and  filing  of  the  plat  of  an  addition 
does  not,  of  itself,  bring  the  territory  platted  within  the  juris- 
diction of  the  municipal  authority.  It  may  appear  upon  the 
records  as  part  of  the  plat  of  the  city  or  village,  and  yet  not 
be  within  the  boundaries  of  the  city  or  village  government ; 
and,  likewise,  territory  of  which  no  plat  is  filed  may  be 
included  within  the  boundaries  of  the  city  or  village  govern- 
ment. See  chap.  109,  Eev.  Stat.  1874;  and  sec.  5,  art.  1, 
sec.  1,  art.  5,  of  chap.  24,  Eev.  Stat.  1874;  sec.  16,  art.  3, 
of  chapter  24,  same  statute;  and  sec.  195,  et  seq.,  of  same 
chapter;  and,  also,  act  of  May  29,  1879,  Laws  1879,  p.  77. 
And  where  the  municipality  is  organized  under  a  special 
charter,  the  charter  defines  the  territorial  extent  and  bound- 
aries of  the  municipality.  (Dillon  on  Mun.  Corp.  (1st  ed.) 
sec.  124.)  And  so,  until  acceptance  by  the  municipality, 
although  the  owner  is  estopped  to  deny  the  dedication  when- 
ever private  rights  intervene,  the  act  of  the  owner  in  platting, 
etc.,  is  in  the  nature  of  a  mere  offer  to  the  municipality. 
Until  the  municipality  accepts,  it  can  not  be  bound,  by 
mandamus  or  otherwise,  to  open  or  improve  the  streets ;  and 
until  then,  it  necessarily  can  have  no  rights  in  the  streets,  as 
trustee  or  otherwise.  In  the  case  of  a  deed  by  A  to  B,  it  is, 
in  general  terms,  said,  the  deed  vests  the  fee  in  B,  but  B  can 
not  be  compelled  to  accept ;  and  if  a  burden  is  imposed  by 
the  deed,  an  acceptance  can  not  be  assumed  from  the  mere 
fact  that  the  deed  is  executed.  1  Washburn  on  Real  Estate, 
(2d  ed.)  311,  *315;  2  id.  607,  *581 ;  Hulick  v.  Scovil,  4 
Gilm.  177,  et  seq.;  Union  Mutual  Ins.  Co.  et  al.  v.  Campbell, 
95  111.  284,  et  seq.  So  here,  where  the  plat,  if  accepted  as  a 
conveyance,  imposes  the  burden  on  the  city  authorities  to 
open,  improve  and  keep  in  repair  the  streets,  the  acceptance 
can  not  be  assumed  from  the  mere  proof  of  execution  of  the 
plat.  See  City  of  Chicago  v.  Gosselin,  4  Bradw.  573 ;  State 
v.  Trask,  6  Vt.  355  ;  Underwood  v.  Stuyvesant,  19  Johns.  181 ; 
City  of  Oswego  v.  Oswego  Canal  Co.  6  N.  Y.  257 ;  Holdame  v. 
24—106  III. 
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Trustees  of  the  Village  of  Cold  Spring,  21  id.  474 ;  Commis- 
sioners v.  Taylor,  2  Bay,  282;  Dillon  on  Mun.  Corp.  (1st  ed.) 
sec.  505,  and  note  2, — and  it  is  upon  this  doctrine  that  sees. 
6  and  7,  of  chap.  109,  proceed.  Where  no  private  rights  in 
the  lots  or  blocks  are  involved,  and  no  public  highway  has 
been  laid  out  according  to  law,  no  one  has  an  interest  which 
can  be  adversely  affected  by  the  vacation.  No  trust  is,  in 
such  case,  assumed  by  the  municipality,  and  no  duties  which 
concern  the  public  are  imposed  upon  it.  The  vacation  can, 
therefore,  take  from  the  municipality  nothing,  in  the  sense  of 
property,  which  belongs  to  it.  It  has  nothing  of  a  property 
nature  to  confer  upon  the  private  owTner  which  can  form  the 
consideration  for  a  contract. 

Our  conclusion,  therefore,  necessarily  is,  no  contract  has 
been  violated  by  this  deed  of  vacation. 

It  is  to  be  observed,  the  vacation  of  a  plat  has  nothing  to 
do  with  streets  laid  out  by  municipal  authority,  and  it  forms 
no  impediment  to  the  future  laying  out  of  streets  across  the 
territory  affected, — it  simply  has  the  effect  to  withdraw  the 
proposed  dedication,  and  leave  the  municipality  to  act  with 
reference  to  the  territory  as  it  would  had  the  plat  never  been 
made  and  filed.  It  is  quite  clear  there  was  no  public  or  pri- 
vate right  here  affected  by  the  deed  of  vacation. 

The  conviction,  in  our  opinion,  was  wrong.  The  judgment 
must  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

Judgment  reversed. 
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Indianapolis,  Bloomington  and  Western  Eailway  Company 

v. 
William  W.  Hall. 

Filed  at  Springfield  March  29,  1883. 

1.  Negligence — speed  of  railway  trains — as  affecting  liability  for 
negligence.  A  railway  company  may  run  its  trains  at  any  rate  of  speed  it 
chooses,  so  that,  when  taken  in  connection  with  the  character  of  the  road,  its 
grades,  curves,  etc.,  and  the  various  other  questions  affecting  the  question  of 
safety,  it  appears  it  does  not  increase  the  ordinary  risks  and  dangers  incident 
to  travel  by  rail.  So  long  as  the  increased  speed  of  trains  adds  nothing  to 
the  dangers  and  risks  of  the  traveling  public,  the  courts  have  no  right  to 
interpose.  Subject  to  this  limitation,  railway  companies  have  the  right  to  fix 
the  rate  of  speed  of  their  trains  as  they  think  best. 

2.  Such  companies  may  run  their  trains  at  such  speed  as,  under  all  the 
circumstances,  shall  comport  with  the  rule  of  law  which  requires  them  to 
exercise  a  high  degree  of  care  for  the  safety  of  passengers,  and  whether  a 
given  rate  of  speed  is  dangerous  or  not  is  to  be  determined  by  the  surrounding 
circumstances,  such  as,  condition  of  the  track,  fencing  of  right  of  way,  etc. 

3.  Instruction — construed,  as  to  whether  the  running  of  a  train  of 
cars  at  a  certain  speed  is  negligence.  In  an  action  on  the  case  for  a  per- 
sonal injury,  against  a  railway  company,  on  the  alleged  ground  of  negligence 
in  running  and  operating  its  train,  and  in  running  the  train  at  a  high  and  dan- 
gerous rate  of  speed,  the  court,  on  behalf  of  the  plaintiff,  instructed  the  jury 
that  "if  such  train  was  being  run  by  the  employes  of  the  defendant  at  a  high 
and  dangerous  rate  of  speed,  such  speed  being  so  high  and  dangerous  as  to 
become  a  negligent  management  of  the  train,  and  that  such  accident  resulted 
in  consequence  thereof,  the  jury  will  find  the  issues  for  the  plaintiff. "  The 
proof  showed  that  the  train,  at  the  time  of  the  accident,  was  running  at  the 
rate  of  fifty  miles  an  hour,  and  upon  a  straight  line,  on  which  an  animal  on 
the  track  might  have  been  seen  in  ample  time  to  have  checked  the  speed  of 
the  train:  Held,  that  the  instruction  was  not  liable  to  the  objection  that  it 
announced  that  a  given  high  rate  of  speed  for  a  passenger  train  was  a  dan- 
gerous rate,  which  would  of  itself  render  the  company  liable  for  damages 
arising  from  accident. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  N.  J.  Pillsbury,  Judge,  presiding. 
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This  was  an  action  on  the  case,  by  William  W.  Hall, 
against  the  appellant,  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  caused  by  negligence,  as  stated 
in  the  opinion  of  the  court. 

Messrs.  Eowell  &  Hamilton,  for  the  appellant : 
A  high  rate  of  speed  can  only  become  carelessness  when 
connected  with  careless  and  negligent  surroundings,  such  as, 
where  the  track  is  negligently  constructed,  and  out  of  repair. 
Toledo,  Wabash  and  Western  Ry.  Co.  v.  Apperson,  49  111.  480 ; 
Peoria,  Pekin  and  Jacksonville  R.  R.  Co.  v.  Reynolds,  88  id.  418. 
I  The  rate  of  speed  at  which  a  passenger  train  is  run  is  not, 
per  se,  negligence,  so  as  to  make  the  company  liable  for  an 
accident  resulting  in  his  injury.  Shearman  &  Eedfield  on 
Negligence,  (3d  ed.)  560,  sec.  478 ;  1  Thompson  on  Negli- 
gence, 505 ;  Heazle  v.  Indianapolis,  Bloomington  and  Western 
Ry.  Co.  76  111.  501. 

On  a  contested  point  of  evidence,  negligence  is  a  question 
of  fact,  but  when  the  material  facts  are  admitted,  then  it  is 
a  question  of  law  whether  those  facts  constitute  negligence. 
Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  Boyce,  73  111. 
513. 

Mr.  James  S.  Ewing,  for  the  appellee: 

We  deny  the  proposition  that  any  rate  of  speed  whatever 
may  not,  in  itself,  amount  to  negligence,  and  there  was  no 
error  in  the  giving  or  refusing  of  instructions  in  respect  to 
this  point. 

In  determining  the  question  of  negligence  on  the  part  of 
the  railway  company,  the  jury  had  a  right  to  consider  the 
rate  of  speed  at  which  the  train  was  being  moved,  together 
with  all  the  surrounding  circumstances.  This  view  is  sup- 
ported by  Toledo,  Wabash  and  Western  Ry.  Co.  v.  Apperson, 
49  111.  400 ;  Peoria,  Pekin  and  Jacksonville  R.  R.  Co.  v.  Rey- 
nolds, 88  id.  418. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  William  W. 
Hall,  the  appellee,  against  the  Indianapolis,  Bloomington 
and  Western  Bailway  Company,  the  appellant,  in  the  circuit 
court  of  McLean  county,  to  recover  for  injuries  received  by 
appellee  while  a  passenger  on  the  train  of  appellant,  alleged 
to  have  been  occasioned  by  the  negligence  of  the  appellant's 
servants  and  employes  in  running  and  operating  its  train. 
There  was  a  trial  upon  the  merits  before  the  court  and  a 
jury,  resulting  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $1125,  which  was  subsequently  affirmed  by  the 
Appellate  Court  for  the  Third  District,  and  the  case  is 
brought  from  that  court  to  this  for  review. 

The  declaration  charged,  in  the  usual  way,  negligence,  gen- 
erally, on  the  part  of  the  company's  servants  in  running  and 
operating  its  train,  and  also,  specially,  that  at  the  time  of 
the  accident  the  train  of  the  company  was  running  at  a  high 
and  dangerous  rate  of  speed,  whereby  the  injuries  in  ques- 
tion were  occasioned.  These  allegations  of  fact  were  put 
directly  in  issue  by  the  appellant's  plea  of  not  guilty,  and  it 
is  conceded  the  finding  of  both  the  lower  courts  upon  the 
issues  thus  raised  conclusively  settles  all  controverted  facts 
adversely  to  appellant. 

The  immediate  cause  of  the  injury  was  the  train  striking  a 
cow  on  the  track,  which  threw  most  of  the  cars  off  the  rails, 
and  upset  and  ditched  the  one  in  which  appellee  was  riding. 
The  train  was  a  fast  express,  running,  at  the  time,  about 
fifty  miles  an  hour, — schedule  time.  The  road-bed,  rolling 
stock,  machinery,  etc.,  so  far  as  the  record  discloses,  were  all 
first  class,  and  in  good  condition,  and  the  accident  occurred 
on  a  straight  stretch  of  road,  so  that,  assuming  there  was 
sufficient  light,  a  cow  or  other  object  of  that  size  on  the  track 
might  have  been  seen  by  the  fireman  or  engineer,  had  they 
been  on  the  lookout,  in  ample  time  to  have  avoided  the  col- 
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lision.  The  accident  occurred  early  in  the  morning,  and,  as 
appellant  contends,  when,  by  reason  of  falling  rain,  mist  and 
darkness,  it  was  impossible  for  one  to  have  seen  a  cow,  or 
other  like  object,  but  a  few  yards  in  advance  of  the  train. 
On  the  other  hand,  appellee  contends  that  there  was  neither 
mist  nor  rain,,  and  that  it  was  so  light  that  the  cow  might 
easily  have  been  seen  at  least  a  half  mile  in  advance  of  the 
train,  and  in  ample  time  to  have  checked  it  up,  had  those  in 
charge  of  it  been  on  the  lookout,  as  they  should  have  been. 
There  is  evidence  in  the  record  tending  to  establish  both 
these  claims.  It  is  therefore  clear  that  on  the  trial  the  turn- 
ing point  in  the  case  was,  whether  the  jury  would  adopt 
the  one  or  the  other  of  these  theories, — or,  in  other  words, 
whether  they  would  believe  appellant's  or  appellee's  witnesses. 
The  result  of  the  trial  shows  they  believed  the  latter,  and 
consequently  we  must  accept  appellee's  theory  of  the  case  as 
the  true  one.  Such  being  the  case,  it  is  clear  the  judgment 
of  the  Appellate  Court  must  be  affirmed,  unless  it  shall  appear 
there  is  error  of  law  upon  the  face  of  the  record. 

The  only  instruction  given  to  the  jury,  at  the  instance  of 
appellee,  to  which  appellant's  counsel,  in  their  brief  in  this 
court,  take  any  exception,  is  the  following : 

"If  said  train  was  being  run  by  the  employes  of  the  defend- 
ant at  a  high  and  dangerous  rate  of  speed,  such  speed  being 
so  high  and  dangerous  as  to  become  a  negligent  management 
of  the  train,  and  that  such  accident  resulted  in  consequence 
thereof,  then  the  jury  will  find  the  issues  for  the  plaintiff. " 

We  see  no  objection  to  this  instruction.  It  simply  tells 
the  jury,  in  substance,  that  if  they  find  the  train  was  run  by 
the  servants  of  the  company  at  so  high  and  dangerous  rate 
of  speed  as  to  become  a  negligent  management  of  such  train, 
and  that  the  accident  causing  the  injury  of  appellee  resulted 
therefrom,  they  should  find  the  issue  for  the  plaintiff.  As 
we  understand  counsel  for  appellant,  it  is  claimed  that  the 
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circuit  court,  by  the  giving  of  this  instruction,  and  refus- 
ing others  asked  by  appellant,  in  effect  held  as  the  law  of 
the  case,  "that  a  given  high  rate  of  speed  for  a  passenger 
train  was  a  dangerous  and  negligent  rate,  which  would,  of 
itself,  render  the  company  liable  for  damages  arising  from 
accident. "  We  fail  to  see  anything  in  the  instruction  cited, 
or  in  the  refused  instructions  referred  to,  which  warrants  the 
conclusion  which  appellant  draws  from  them.  And  that  the 
circuit  court  did  not  understand  or  hold  the  law  as  claimed 
by  appellant's  counsel,  is  manifest  from  the  following  instruc- 
tion, which  was  given  to  the  jury  on  behalf  of  appellant : 

"The  jury  are  instructed  that  railway  companies  are  per- 
mitted by  law  to  run  their  passenger  trains  at  such  high  rate 
of  speed  as,  under  all  the  surrounding  circumstances  and 
conditions  of  train,  track,  etc.,  shall  comport  with  the  rule  of 
law  which  requires  them  to  exercise  a  high  degree  of  care  for 
the  safety  of  the  passengers  ;  and  whether  a  given  rate  of  speed 
is  dangerous  or  not,  is  to  be  determined  by  the  surrounding  cir- 
cumstances, such  as,  condition  of  the  track,  fencing  of  right  of 
way,  that  management  of  the  train  as  shown  by  the  testimony, 
and  it  must  be  such  a  degree  of  danger  as  is  not  ordinarily 
incident  to  railway  travel." 

This  instruction  is  a  fair  and  accurate  presentation  of  the 
law  of  the  case,  so  far  as  the  speed  of  the  train  was  concerned. 
Whether  the  running  of  a  train  at  any  supposable  rate  of 
speed,  without  reference  to  any  other  conditions,  would  be 
regarded  as  negligence  per  se,  is  not  presented  by  this  record, 
and  it  is  difficult  to  conceive  how  such  a  question  could  arise. 
So  many  conditions  necessarily  enter  into  the  question  as  to 
what  rate  of  speed  a  passenger  train  may  run  with  due  regard 
to  the  safety  of  passengers,  it  is  not  perceived  how  any 
general  rule  could  be  laid  down  on  the  subject,  unless  it  be 
the  general  proposition  that  however  great  the  speed  with 
which  a  train  is  moved,  such  speed,  when  taken  in  con- 
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nection  with  the  character  of  the  road,  its  grades,  curves, 
etc.,  and  the  various  other  conditions  necessarily  affecting 
the  question  of  safety,  it  must  not  materially  increase  the 
ordinary  risks  and  dangers  incident  to  traveling  by  rail.  So 
long  as  the  increased  speed  of  trains  adds  nothing  to  the 
dangers  and  risks  of  the  traveling  public,  courts  have  no 
right  to  interpose.  Subject  to  this  limitation,  railway  com- 
panies have  the  unquestioned  right  to  fix  the  rate  of  speed  as 
they  think  best. 

We  are  clearly  of  opinion  the  court  properly  refused  appel- 
lant's first,  fourth,  fifth  and  sixth  instructions.  As  to  the 
first,  it  is  so  wanting  in  perspicuity  that  it  was  liable  to  mis- 
lead the  jury,  and  should  have  been  refused  for  that  reason. 
Neither  of  the  others  laid  down  any  principle  of  law  applica- 
ble to  the  facts  before  the  jury.  In  short,  we  find  no  error 
in  the  record.  Indeed,  we  have  seldom  found  a  record  so 
entirely  free  from  error. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Adeline  C.  Moore,  Ex'x. 

v. 

The  People  ex  rel.  Thomas  A.  Lewis. 

Filed  at  Springfield  March  29,  1883. 

1.  Special  assessment — under  the  Drainage  law — to  what  extent  of 
tract  the  assessment  is  limited.  Section  14  of  the  Drainage  act,  which  pro- 
vides that  the  commissioners  shall  assess  to  each  tract  of  land  its  proportion- 
ate share  of  the  entire  cost  of  the  work,  does  not  require  that  a  tract  of  land 
shall  be  divided  into  the  smallest  legal  subdivisions,  in  making  the  assess- 
ment, but  the  more  reasonable  rule  is,  that  two  or  more  tracts  disconnected 
shall  not  be  valued  and  assessed  together.  The  assessment  of  a  tract  of  420 
acres,  all  situated  in  one  section,  and  in  one  body,  and  levying  a  gross  sum 
upon  the  whole,  was  held  no  ground  for  defeating  judgment  on  the  assess- 
ment. 
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2.  Same — of  a  second  assessment — when  allowed — and  whether  the  rea- 
sons therefor  must  be  stated.  A  second  special  assessment  by  the  commis- 
sioners of  a  drainage  district  is  not  void  merely  because  the  record  of  their 
proceedings  fails  to  show  for  what  purpose  it  is  made.  A  second  one  is 
allowed  where  the  first  one  proves  inadequate  to  complete  the  work  pro- 
posed, or  when  necessary  for  maintenance  and  repairs. 

3.  Same — remedy  of  party  aggrieved.  If  it  be  claimed  that  a  second 
assessment  has  been  made  for  any  other  than  a  proper  purpose,  the  party 
affected  should  interpose  his  objection  before  the  commissioners,  at  their 
meeting  to  confirm  the  assessment. 

4.  Same — as  to  what  property  is  benefited — time  to  object.  In  making 
assessments  under  the  Drainage  law,  it  is  made  the  duty  of  the  commission- 
ers to  determine  what  property  will  be  benefited  by  the  proposed  work,  and 
what  not,  and  their  determination,  when  called  in  question  for  the  first  time 
on  the  application  for  judgment  against  the  land  assessed,  in  the  absence  of 
fraud,  must  be  held  conclusive.  The  remedy  of  any  one  aggrieved,  is  to 
make  his  objection  to  the  confirmation  of  the  assessment,  and  if  relief  is 
denied,  then  by  an  appeal. 

5.  Drainage  law — constitutionality — as  to  the  rule  of  uniformity  in 
taxation.  The  Drainage  act  is  not  in  violation  of  the  rule  of  uniformity  in 
taxation  prescribed  by  sections  1,  9  and  10,  article  9,  of  the  constitution. 
Those  sections  have  no  bearing  on  special  assessments,  and  if  they  once  did, 
the  amendment  of  section  31  of  article  4  of  the  constitution,  relating  ex- 
pressly to  drainage,  must  control. 

Appeal  from  the  County  Court  of  Champaign  county ;  the 
Hon.  J.  W.  Langley,  Judge,  presiding. 

Mr.  J.  0.  Cunningham,  for  the  appellant : 

The  first  assessment  is  void.  The  roll  shows  a  gross  sum 
of  $600  assessed  against  the  land  of  Moore,  described  therein 
by  four  distinct  descriptions.  The  statute  requires  that  each 
tract  shall  be  assessed  its  proportionate  share  of  the  entire 
cost  of  the  work.     Sec.  14  of  Drainage  act. 

Where  the  statute  prescribes  a  mode  and  purpose  of  taxa- 
tion, it  must  be  pursued,  and  no  other  mode  or  purpose  can 
be  substituted  by  officials  exercising  the  power.  People  v. 
Otis,  74  111.  384;  Webster  v.  People,  98  id.  343;  Mix  v.  Peo- 
ple, 72  id.  241 ;  Chicago  v.  Rock  Island  R.  R.  Co.  20  id.  286  ; 
Rex  v.  Croke,  1  Cowp.  30. 
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The  statute  is  not  merely  directory,  but  confers  a  right 
upon  owners  of  land  which  can  not  be  disregarded.  French 
v.  Edwards,  13  Wall.  506 ;  Cooley  on  Taxation,  215 ;  Cooley's 
Const.  Lim.  marg.  page  518. 

If  the  first  assessment  was  illegal  and  void,  the  second 
assessment,  having  no  legal  basis,  is  void  also,  for  there 
must  be  a  first  assessment  as  a  basis  before  there  can  be  a 
second.  Bowen  et  al.  v.  City  of  Chicago,  61  111.  268  ;  Union 
Building  Association  v.  City  of  Chicago,  61  id.  349 ;  Workman 
et  al.  v.  City  of  Chicago,  61  id.  463. 

It  will  be  seen  from  the  statute  (sec.  32)  that  to  justify  a 
second  or  a  third  assessment,  one  of  two  contingencies  must 
arise.  The  first  sum  must  be  insufficient  to  complete  the  work 
proposed,  or  an  additional  sum  must  be  necessary  for  main- 
tenance or  repairs.  Neither  of  these  contingencies  is  shown 
to  have  existed.     See  Ayer  v.  Town  of  Lake,  11  Bradw.  564. 

Presumptions  can  not  help  out  a  record  which  is  so  defect- 
ive as  not  to  answer  the  requirements  of  the  law.  Cooley 
on  Taxation,  332. 

The  necessity  for  the  exercise  of  the  power  should  appear 
on  the  face  of  the  proceedings.  Smith  v.  Hileman,  1  Scam. 
323 ;  Moffitt  v.  Moffitt,  69  111.  641 ;  Bree  v.  Bree,  51  id.  367 ; 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Chamberlain,  84 
id.  335. 

This  assessment  is  void  on  account  of  the  failure  to  assess 
the  right  of  way  and  franchise  of  a  certain  railroad,  and  the 
public  roads,  with  some  portion  of  the  burdens.  Chicago  v. 
Baer  et  al.  41  111.  306 ;  Chicago  City  Ry.  Co.  v.  Chicago,  90 
id.  574 ;  Gilkerson  v.  Scott,  76  id.  509. 

Errors  in  the  assessment  are  not  cured  by  its  confirma- 
tion, it  not  being  a  judicial  act.  Scammon  v.  Chicago,  42 
111.  196 ;   Creote  v.  Chicago,  56  id.  424. 

The  act  under  which  these  proceedings  were  had  is  uncon- 
stitutional, as  it  violates  the  uniformity  enjoined  by  sections 
1,  9  and  10,  article  9. 
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Mr.  Wm.  W.  Webber,  for  the  appellee : 

The  lands  assessed  in  gross  all  laid  together,  constituting 
one  tract  or  farm,  and  was  proper.  Spellman  v.  Curtenius, 
12  111.  409  j  Pitkin  v.  Yaw,  13  id.  257. 

Objections  to  the  fairness  of  a  special  assessment,  or  the 
basis  on  which  it  is  made,  should  be  made  at  the  proper 
time,  and  before  confirmation.  Chicago  v.  Burtice,  24  111. 
489  ;  Wright  v.  Chicago,  48  id.  285  ;  Jenks  v.  Chicago,  id.  285. 

As  to  what  should  be  included  and  what  omitted  in  the 
assessment  of  special  benefits  to  be  derived  in  the  contem- 
plated improvement  can  not  be  questioned,  except  for  fraud. 
It  can  not  be  overthrown  by  the  testimony  of  other  persons 
that  property  benefited  by  the  improvement  was  not  assessed. 
Elliott  v.  Chicago,  48  111.  293. 

If  assessments  are  too  high,  the  only  remedy  is  by  appli- 
cation to  the  assessor,  as  provided  for  by  section  86  of  the 
Revenue  law,  except  when  the  assessment  has  been  fraudu- 
lently made.  (English  v.  People,  96  111.  566.)  Sections  18, 
19,  20  and  21,  of  the  Drainage  law,  are  similar  to  section  86 
of  the  Eevenue  law.  The  court  will  not  inquire  into  irregu- 
larities which  do  not  affect  the  substantial  justice  of  the  tax. 
Buck  v.  People,  78  111.  560 ;  Thatcher  v.  People,  79  id.  597 ; 
Chiniquy  v.  People,  78  id.  570 ;  Speight  v.  People,  87  id.  595 ; 
Edwards  v.  People,  88  id.  340 ;  Beers  v.  People,  83  id.  488 ; 
Fisher  v.  People,  84  id.  491. 

As  to  the  objection  the  railroad  company  was  not  assessed, 
I  refer  to  Elliott  v.  Chicago,  48  111.  293 ;  Jenks  v.  Chicago,  id. 
296 ;   Ottawa  v.  Chicago  and  Rock  Island  R.  R.  Co.  25  id.  43. 

The  cases  cited  as  showing  these  objections  were  not  cut 
off  by  the  judgment  of  confirmation  were  all  made  under  the 
constitution  of  1848,  and  cases  where  no  appeal  was  allowed 
from  the  order  of  confirmation. 

The  Drainage  act  is  not  in  violation  of  the  constitution. 
The  cases  cited  on  this  point  were  decided  before  the  amend- 
ment to  the  constitution,  which  clearly  authorizes  the  act. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  the  county  collector  of  Cham- 
paign county  for  judgment  against  certain  lands  owned  by 
appellant,  for  the  non-payment  of  two  special  assessments 
made  by  the  commissioners  of  Union  Drainage  District  No.  2, 
of  the  townships  of  St.  Joseph  and  Ogden,  in  Champaign 
county.  The  lands  of  appellant  consisted  of  420  acres,  in  a 
contiguous  tract,  located  in  section  7.  The  commissioners, 
in  making  the  assessment,  assessed  a  gross  sum  of  $600 
against  the  entire  tract  of  land,  and  it  is  contended  that  the 
assessment  is  unauthorized  and  void, — that  the  law  required 
the  lands  to  be  divided,  and  a  separate  assessment  made 
upon  each  tract. 

Section  14  of  the  Drainage  act,  which  provides  that  the 
commissioners  shall  assess  to  each  tract  of  land  its  propor- 
tionate share  of  the  entire  cost  of  the  work,  does  not,  as  we 
understand  the  act,  require  that  a  tract  of  land  shall  be 
divided  into  the  smallest  legal  subdivisions  in  making  the 
assessment,  but  the  more  reasonable  view  is,  that  two  or 
more  tracts,  disconnected,  should  not  be  valued  and  assessed 
together.  This  is  the  construction  placed  upon  a  similar 
statute  in  Spellman  v.  Curtenius,  12  111.  409,  where  it  was 
held  that  the  statute  requiring  each  tract  of  land  to  be  listed 
and  valued  separately,  does  not  require  that  such  listing  shall 
be  upon  the  smallest  legal  subdivisions  of  land,  but  that  two 
or  more  disconnected  tracts  shall  not  be  listed  and  valued 
together.  Here,  the  land  of  appellant  was  located  in  the 
same  section,  in  one  body,  and  for  the  purposes  of  this  assess- 
ment may  be  regarded  as  one  tract  of  land. 

Section  32  of  the  Drainage  act  provides,  that  where  the 
assessments  hereinbefore  made  shall  be  inadequate  to  com- 
plete the  work  proposed,  or  where  assessments  shall  be  neces- 
sary for  maintenance  and  repair,  each  tract  of  land  shall  be 
assessed  such  proportion  of  the  additional  cost  as  its  original 
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assessment  bore  to  the  total  original  assessment,  and  the  said 
additional  assessment  shall  be  made  by  the  commissioners 
in  the  same  manner  that  the  original  assessment  was  made. 
At  a  meeting  of  the  drainage  commissioners,  November  23, 
1880,  it  was,  on  motion,  ordered  that  an  additional  assess- 
ment of  $1812  be  levied  on  the  lands  in  the  district.  This 
order  was,  at  the  meeting  of  January  7,  1881,  amended  to 
read  as  follows :  "That  eighty-three  cents  additional  assess- 
ment be  levied  on  each  dollar  of  the  previous  levy."  It  is 
claimed  by  appellant  that  the  second  assessment  is  void,  for 
the  reason  the  record  of  the  commissioners  fails  to  show  the 
object  of  this  assessment, — that  the  amount  was  necessary 
to  complete  the  work,  or  necessary  for  maintenance  and  re- 
pair. It  is  true  the  commissioners  had  no  authority  to  make 
a  second  assessment  unless  the  amount  first  assessed  was 
inadequate  to  complete  the  work,  or  unless  it  was  necessary 
to  raise  money  for  maintenance  and  repair ;  but  the  statute 
does  not  require  that  the  commissioners  should  place  upon 
the  record  the  reason  or  object  which  led  to  the  second 
assessment,  and  in  the  absence  of  such  a  requirement  by  the 
act,  the  action  of  the  commissioners  can  not  be  held  void.  If 
the  second  assessment  was  not  required  for  either  of  the  pur- 
poses named  in  section  32  of  the  act,  appellant,  as  well  as 
every  other  property  owner  in  the  district,  had  a  remedy 
which  would  have  afforded  relief  had  they  appeared  before 
the  commissioners  when  they  met  to  confirm  the  assessment, 
and  there  interposed  the  proper  objection. 

It  is  also  urged  that  the  assessment  is  void  for  the  reason 
that  the  right  of  way  and  franchise  of  the  Indianapolis, 
Bloomington  and  Western  Kailway  Company,  which  runs 
through  the  district,  and  the  public  highways,  were  not 
assessed,  while  they  were  benefited.  It  was  a  duty  resting 
upon  the  commissioners  to  determine  what  property  was 
benefited  and  what  was  not,  and  their  determination,  when 
called  in  question  for  the  first  time  on  the  application  for 
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judgment  against  the  land  assessed,  must  be  held  conclusive, 
in  the  absence  of  fraud.  (Elliott  v.  Chicago,  48  111.  293 ; 
Jenks  v.  Chicago,  id.  296.)  The  judgment  of  the  commis- 
sioners in  regard  to  the  assessment  of  property  can  not,  where 
they  have  acted  honestly  and  fairly,  be  overthrown  by  the 
mere  opinions  of  witnesses  as  to  what  property  has  been 
benefited,  when  application  for  judgment  is  made  against  the 
land.  This,  and  other  like  objections,  if  appellant  desired  to 
rely  upon  them,  should  have  been  made  at  the  meeting  of 
the  commissioners  to  confirm  the  assessment.  If  the  com- 
missioners had  denied  the  relief,  the  statute  gave  an  appeal. 
A  complete  remedy  was  therefore  open  to  appellant,  if  he 
had  availed  of  it  at  the  proper  time. 

It  is  also  claimed  that  the  act  is  unconstitutional, — that 
it  is  in  violation  of  the  uniformity  enjoined  in  sections  1,  9 
and  10,  of  article  9,  of  the  constitution.  We  do  not  think  the 
uniformity  here  enjoined  has  any  bearing  whatever  on*  the 
question.  The  amendment  of  section  31,  of  article  4,  of 
the  constitution,  found  in  the  laws  of  1877,  page  219,  which 
became  a  part  of  the  constitution  by  a  vote  of  the  people,  in 
express  terms  authorized  the  General  Assembly  to  pass  laws 
permitting  the  owners  of  lands  to  construct  drains,  etc.,  for 
agricultural,  sanitary  or  mining  purposes,  and  provide  for 
the  organization  of  drainage  districts,  and  vest  the  corporate 
authorities  thereof  with  power  to  construct  and  maintain 
drains,  etc.,  and  keep  them  in  repair,  by  special  assessments 
upon  the  property  benefited.  The  act  under  which  the  pro- 
ceedings were  had  was  passed  under  the  authority  of  this 
amendment,  and  authorized  by  it,  and  if  sections  1,  9  and 
10,  of  article  9,  ever  had  any  bearing  upon  an  assessment  of 
this  character,  after  this  amendment  became  a  part  of  the 
organic  act,  it  would  control,  regardless  of  the  provisions  of 
the  original  constitution. 

Other  questions  of  a  technical  character  have  been  urged, 
but  it  will  not  be  necessary  to  consider  them  here.     We  do 
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not  regard  the  objections  urged  to  the  application  for  judg- 
ment as  valid,  and  the  court,  in  our  opinion,  properly  over- 
ruled them,  and  rendered  judgment  against  the  land  for  the 
amount  of  the  assessments. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


William  J.  Dobbins 
v. 
Sarah  J.  Cruger  et  al. 

Filed  at  Ottawa  March  28,  1883. 

Appeal — directly  from  trial  court — creditor's  bill.  A  decree  in  the  cir- 
cuit court  dismissing  a  creditor's  bill,  the  purpose  of  which  was  to  subject 
certain  premises  to  the  payment  of  a  judgment,  can  not  be  brought  directly 
from  that  court  to  the  Supreme  Court  for  review. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ;  the 
Hon.  N.  M.  Laws,  Judge,  presiding. 

Messrs.  Hopkins  &  Hammond,  for  the  plaintiff  in  error. 

Messrs.  Puterbaugh  &  Puterbaugh,  for  the  defendants 
in  error. 

Per  Curiam  :     This  is  a  creditor's  bill,  in  the  usual  form, 

and  was  to  subject  certain  premises  to  the  payment  of  a 

judgment  represented  by  complainant.     On  the  hearing  in 

the  circuit  court  the  bill  was  dismissed  for  want  of  equity, 

and  complainant  brings  the  case  directly  to  this  court  on 

error.      The  case  is   precisely  within  tjae  rule   declared  in 

Sawyer  v.  Moyer,  105  111.  192,  and  the  writ  of  error  must  be 

dismissed,  which  is  done. 

Writ  of  error  dismissed. 
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Anthony  McNamara  et  al. 

v. 

Thomas  Garrity. 

Filed  at  Springfield  March  29,  1883. 

1.  Statute  of  Frauds — sale  of  land  by  parol — part  performance. 
The  payment  of  the  purchase  money  for  land,  taking  possession  under  the 
contract  to  convey,  and  the  making  of  lasting  and  valuable  improvements 
upon  the  land,  in  equity,  will  take  a  parol  sale  out  of  the  Statute  of  Frauds. 

2.  Kesulting  teust — whether  it  arises.  Where  two  persons  purchased 
forty  acres  of  land,  under  a  verbal  agreement  between  themselves  that  one 
was  to  pay  one-fourth  of  the  price  for  ten  acres  off  a  certain  side  of  the  tract, 
and  he  paid  his  fourth  of  the  purchase  money,  which  in  effect  was  used 
directly  in  the  purchase  of  the  entire  tract,  and  the  other  took  a  deed  to  him- 
self for  the  whole,  it  was  held,  that  a  trust  resulted  by  operation  of  law  in 
favor  of  the  party  so  bargaining  for  the  one-fourth  as  to  his  part  of  the  tract, 
and  that  the  Statute  of  Frauds  had  no  application  to  the  case. 

3.  If  one  person  purchases  land  with  the  money  of  another,  and  takes  a 
deed  in  his  own  name,  though  done  under  a  verbal  agreement  between  them, 
a  resulting  trust  is  created  by  operation  of  law  in  favor  of  the  one  furnishing 
the  money,  which  a  court  of  equity  will  enforce. 

4.  Limitation — as  against  one  in  possession.  Two  persons  purchased 
a  tract  of  land,  each  to  have  a  certain  portion  thereof,  and  one  of  them  took 
a  deed  for  all,  giving  back  a  mortgage  to  the  vendor  to  secure  the  price,  which 
mortgage  was  afterward  discharged  by  the  money  of  both  the  purchasers,  so 
that  a  resulting  trust  was  created  against  the  one  taking  the  deed.  The  other 
took  possession  of  his  part,  and  made  lasting  and  valuable  improvements  on 
the  same,  and  continued  in  the  undisputed  possession  for  more  than  twenty 
years,  during  which  time  he  paid  his  share  of  the  taxes,  and  for  some  years 
leased  his  part  to  his  co-purchaser,  in  whose  name  the  title  rested,  who  paid 
rent.  It  was  held,  on  bill  filed  by  the  one  so  occupying  his  land  to  compel 
the  other  to  convey  to  him,  that  the  Statute  of  Limitations  was  no  bar  to  the 
equitable  relief  sought. 

Appeal  from  the  Circuit  Court  of  Greene  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Mr.  James  K.  Ward,  for  the  appellants : 
The  Statute  of  Frauds  was  set  up  and  relied  upon  by  ap- 
pellants in  their  answer.    Its  effect  can  not  be  avoided.    The 
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decree,  therefore,  can  not  be  sustained  by  mere  parol  proof 
of  a  contract  or  express  trust.  Carpenter  v.  Davis,  72  111. 
17;  Hovey  v.  Holcomb,  11  id.  665;  Hurd's  Stat.  1881,  sees. 
2,  9,  chap.  59. 

A  resulting  trust  can  not  be  created  by  contract  or  agree- 
ment. If  a  trust  of  any  kind  is  created  by  contract,  it  will 
be  an  express  and  not  a  resulting  trust.  Loomis  v.  Loomis, 
28  111.  457 ;  Holmes  v.  Holmes,  44  idj  169 ;  Sheldon  v.  Hard- 
ing,  id.  69;  Remington  v.  Campbell,  50  id.  516. 

After  the  lapse  of  twenty  years  the  law  will  require  the 
clearest  and  most  satisfactory  proof  of  the  trust  before  relief 
will  be  granted.  Enos  v.  Hunter,  4  Gilm.  218 ;  Kane  County 
v.  Herrington,  50  111.  232 ;  Lantry  v.  Lantry,  51  id.  466 ;  1 
Perry  on  Trusts,  151,  sec.  137. 

Payment  at  the  time  of  the  purchase  is  indispensable  to 
the  creation  of  the  trust.  Loomis  v.  Loomis,  28  111.  456 ;  1 
Perry  on  Trusts,  sec.  133. 

After  the  legal  title  has  vested,  and  there  is  no  fraud,  pay- 
ment of  the  unpaid  purchase  money  by  a  third  person  will 
not  raise  the  trust.  Walter  v.  Klock,  55  111.  362;  Beach  v. 
Dyer,  93  id.  301 ;  Lear  v.  Choteau,  23  id.  39. 

As  to  what  is  essential  to  the  existence  of  a  resulting  trust, 
see  Alexander  v.  Tarns,  13  111.  225 ;  Perry  v.  McHenry,  id. 
233 ;  Bruce  v.  Roney,  18  id.  73 ;  Lantry  v.  Lantry,  51  id.  458. 

If  this  is  a  resulting  trust,  we  insist  that  the  Statute  of 
Limitations,  set  up  and  relied  on  in  our  answer,  bars  the 
suit.  Quayle  v.  Guild,  91  111.  384;  Albrecht  v.  Wolf,  58  id. 
190;  Kane  County  v.  Herrington,  50  id.  237. 

Mr.  Henry  C.  Withers,  for  the  appellee : 

Possession  of  land  by  a  person  having  an  interest  therein 
is  sufficient  to  charge  all  persons  with  notice  of  his  rights, 
legal  or  equitable.  Reeves  v.  Ayers,  38  111.  418 ;  McMannis 
v.  Keith,  49  id.  388. 

25—106  III. 
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Where  one  person  purchases  real  estate  with  the  money  of 
another,  a  resulting  trust  arises  in  favor  of  the  person  fur- 
nishing the  money.  Franklin  et  al.  v.  Mclntyre  et  al.  23 
111.  91. 

Where  two  parties  agree  that  one  shall  purchase  land, 
which  is  done,  each  paying  one-half  the  price,  and  the  deed 
is  made  to  the  one  making  the  purchase,  a  resulting  trust 
will  arise  in  favor  of  the  other  as  to  an  undivided  half  of  the 
land,  notwithstanding  he  paid  his  part  of  the  money  under 
an  express  agreement  that  the  party  taking  the  deed  should 
convey  him  one-half  interest.     Smith  v.  Smith,  85  111.  189. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Thomas  Garrity  exhibited  his  bill  in  chancery  in  the  Greene 
circuit  court,  against  Anthony  McNamara  and  others,  pray- 
ing for  the  conveyance  to  him  of  a  certain  ten-acre  tract 
of  land  therein  specifically  described.  The  substance,  in 
brief,  of  the  allegations  of  the  bill  is  this :  On  the  23d  of 
April,  1859,  Garrity  and  McNamara  agreed,  between  them- 
selves, to  buy  a  designated  forty-acre  tract  of  land  of  one 
Davidson.  Garrity  was  to  pay  one-fourth  of  the  purchase 
money,  and  McNamara  was  to  pay  the  other  three-fourths 
thereof,  and  one-fourth  of  the  land,  in  a  ten-acre  strip  off 
the  west  side  thereof,  was  to  belong  to  Garrity,  and  the 
balance  was  to  belong  to  McNamara.  Davidson  was  to  deed 
the  land  to  McNamara,  and  McNamara  was  to  secure  the 
payment  of  the  purchase  money  by  a  mortgage  back  to  him 
on  the  land ;  and  when  the  purchase  money  should  all  be 
paid,  McNamara  was  to  convey  to  Garrity  his  ten  acres  of 
the  tract.  The  deed  and  mortgage  were  executed,  at  that 
date,  in  conformity  with  this  agreement.  Garrity  promptly 
paid  one-fourth  of  the  purchase  money,  and  with  the  consent 
of  McNamara  took  possession  of  his  ten  acres,  fenced  and 
cleared  the  same,  and  thenceforth  has  had  the  actual  and 
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exclusive  possession  thereof,  and  used  and  cultivated  it, 
until  the  filing  of  the  bill, — a  period  of  more  than  twenty 
years.  The  mortgage  has  been  fully  paid  and  satisfied,  and 
McNamara  has  recently  denied  Garrity's  right  in  the  ten 
acres,  and  now  refuses  to  execute  a  deed  therefor.  These 
allegations  were  put  in  issue  by  the  answer.  The  circuit 
court,  after  hearing  the  evidence,  decreed  in  conformity  with 
the  prayer  of  the  bill.  Several  objections  are  urged  against 
this  decree. 

First — It  is  contended  the  bill  was  not  framed  with  the 
view  of  having  declared  and  enforced  a  trust  which  results 
or  is  created  by  construction,  implication,  or  operation  of 
law ;  but  its  real  claim  was  to  compel  the  performance  of  an 
alleged  parol  agreement  to  convey  the  land  in  controversy, 
and  to  this  the  Statute  of  Frauds,  which  is  pleaded,  is  a  de- 
fence. Assuming  the  frame  of  the  bill  to  be  as  thus  claimed, 
we  can  not  yield  our  assent  to  the  conclusion.  The  payment 
of  the  purchase  money,  taking  possession  under  the  contract, 
and  the  making  of  lasting  and  valuable  improvements, — all 
of  which  distinctly  appear  here  from  the  allegations, — take 
the  case  out  of  the  operation  of  the  Statute  of  Frauds.  Blunt 
v.  Tomlin,  27  111.  93;  Mason  v.  Bair,  33  id.  194;  Keys  v. 
Test,  id.  316;  Fleming  v.  Carter,  70  id.  286;  Ramsey  v.  Lis- 
ten, 25  id.  114.  But  we  are  of  opinion  that  the  averment 
that  Garrity  promptly  paid  one-fourth  of  the  purchase  money 
may  be  regarded  as  equivalent  to  an  allegation  that  that  pro- 
portion of  the  purchase  money  was  paid  by  him,  and  used 
directly  in  the  purchase  of  the  land;  and  such  being  its 
effect,  that  fact,  although  it  was  paid  pursuant  to  a  parol 
agreement,  establishes  a  resulting  trust,  and  brings  the  case 
within  the  rule  in  Smith  v.  Smith,  83  111.  189.  The  rule  is 
familiar,  and  needs  no  elaboration,  if  one  person  purchases 
land  with  the  money  of  another,  but  takes  the  deed  in  his 
own  name,  a  trust  results,  by  operation  of  law,  in  favor  or 
the  person  whose  money  is  used.     (Coates  v.  Woodworth,  13 
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111.  654;  Williams  v.  Brown  et  al.  14  id.  200.)  And  such,  in 
effect,  is  the  allegation  here.  Being  a  resulting  trust,  the 
Statute  of  Frauds  can  have  no  application.  Rev.  Stat.  1874, 
chap.  59,  sec.  9. 

Second — Counsel  insist  the  evidence  does  not  sustain  the 
decree.  There  is  some  conflict  in  the  evidence,  it  is  true ; 
but  there  is  evidence  sustaining  the  decree,  and  it  is  impos- 
sible for  us  to  say  the  court  below  erred  in  giving  credence 
to  that  evidence.  By  it  it  is  shown  one-fourth  of  the  pur- 
chase money  for  the  forty-acre  tract  was  $75.  Of  that 
amount  McNamara  had  $72,  belonging  to  Garrity,  in  his 
hands  when  the  purchase  was  made,  and  used  it  in  making 
the  purchase,  and  the  other  $3  Garrity  subsequently  paid  to 
Davidson  in  corn.  It  shows  Garrity  at  once  took  possession 
of  his  ten  acres,  fenced  it,  and  cleared  all  of  it  that  was  sus- 
ceptible of  cultivation,  erected  a  cabin  upon  it,  in  which  he 
resided  for  many  years,  cultivated  the  land,  and  in  several 
instances  rented  it  to  McNamara,  who  paid  him  rent  there- 
for, paid  McNamara  his  proportion  of  the  taxes,  and  for  a 
period  of  more  than  twenty  years,  and  until  shortly  before 
the  filing  of  the  bill,  exercised  absolute  and  exclusive  domin- 
ion over  it.  This  possession  was  sufficient  against  all  the 
world.  Brooks  v.  Bruyn,  18  111.  539;  Turney  v.  Chamberlain, 
15  id.  271 ;  Fairman  v.  Beal,  14  id.  244;  McLean  v.  Farden, 
61  id.  106. 

Third — The  final  objection  urged  by  counsel  is,  that  Gar- 
rity's  claim  is  barred  by  limitation.  If  Garrity  had  not  been 
in  the  actual  possession  of  the  property,  this  defence  might 
be  well  founded ;  but  the  evidence  on  behalf  of  Garrity,  and 
to  which  the  court  below  was  authorized  to,  and  must,  have 
given  credence,  shows  that  he  has  been,  as  we  have  just  seen, 
in  the  actual  and  exclusive  possession  of  the  property  for 
more  than  twenty  years.  Consequently,  at  most,  McNamara 
has  had,  during  that  time,  but  the  naked  legal  title.  Gar- 
rity's  possession  has  been  notice  of  his  rights,  and  lapse  of 
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time,   therefore,   instead   of   impairing   has    confirmed   and 

►   strengthened  them. 
Perceiving  no   cause  to  disturb  the  decree  below,   it  is 
affirmed. 

Decree  affirmed. 


Champaign  County 

v. 
Thomas  A.  Eeed. 

Filed  at  Springfield  March  29,  1883. 

1.  Taxation — of  Illinois  Central  railroad  lands  which  have  been  sold 
by  the  company,  and  contract  forfeited  for  non-payment — refunding  taxes 
paid  on  land  not  subject  to  taxation.  Where  the  contract  of  the  Illinois 
Central  Railroad  Company  for  the  sale  of  land  given  it  by  the  State  has  been 
forfeited  for  non-payment  of  any  part  of  the  deferred  payments,  and  right- 
fully canceled  by  that  company,  such  land  thereafter  in  the  hands  of  the 
company  is  not  subject  to  taxation,  and  a  person  purchasing  such  land  at  tax 
sale  after  such  forfeiture,  and  paying  subsequent  taxes  thereon,  will  be 
entitled  to  have  the  payments  so  made  refunded  to  him,  as  provided  in 
section  268,  chapter  120,  of  the  Revised  Statutes,  and  may  recover  the  same 
of  the  county  in  which  the  land  is  situate. 

2.  Jueisdiction — when  party  estopped  from  questioning.  Where  a 
party  appealed  from  an  order  of  the  county  board  in  refusing  to  refund  to 
him  taxes  paid  on  land  not  subject  to  taxation,  and  judgment  was  rendered  in 
his  favor  by  the  circuit  court,  and  that  judgment,  on  appeal  by  the  county, 
was  reversed  for  error  and  the  cause  remanded,  whereupon  a  second  re- 
covery is  had  against  the  county:  Held,  that  on  a  second  appeal  this  court 
would  not  listen  to  the  objection  that  the  circuit  court  had  no  jurisdiction  of 
the  subject  matter. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Francis  M.  Wright,  and  Mr.  M.  W.  Matthews,  for  the 
appellant : 

There  is  no  substantial  difference  in  the  facts  of  the  case 
as  now  presented  from  its  presentation  to  this  court   at  a 
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former  term,  (100  111.  304,)  and  if  for  no  other  reason,  this 
court  should  reverse  the  judgment  on  the  ground  that  the 
matters  involved  can  not  be  reconsidered  in  this  manner, 
and  are,  in  effect,  res  judicata.  Rising  v.  Carr,  70  111.  597 ; 
Beveridge  v.  Park  Commissioners,  100  id.  75. 

If  the  purchase  money  has  all  been  paid  the  land  is  tax- 
able.    Champaign  County  v.  Reed,  100  111.  306. 

In  Illinois  Central  R.  R.  Co.  v.  Goodivin,  94  111.  262,  the 
court  say:  "If  the  purchase  money  had  all  been  paid,  or 
it  had  all  been  due,  and  the  contract  had  hot  been  declared 
forfeited,  then,  it  may  be,  a  different  question  would  have 
been  presented."  That  is  the  case  we  have  here.  This  land 
was  taxed  in  1867,  and  subsequent  years,  when  the  purchase 
money  was  due,  and  the  contract  of  sale  was  not  forfeited 
until  June  26,  1877, — ten  years  afterwards. 

Under  the  provisions  of  the  act  of  February  16,  1865,  there 
can  be  no  question  but  what  the  lots  were  taxable.  It  may 
be  conceded  that  the  lots  were  irregularly  sold  for  taxes,  but 
this  gave  the  board  no  power  in  the  premises,  if  the  assess- 
ment was  authorized  by  law. 

That  act  is  not  unconstitutional,  as  its  object  is  to  reach 
the  interest  of  the  purchaser  of  the  company, — not  the  com- 
pany itself. 

The  circuit  court  has  no  power,  on  appeal,  to  exercise  the 
functions  of  the  county  board,  under  the  provisions  of  section 
268,  chapter  126,  of  the  Eevised  Statutes. 

Mr.  J.  W.  Sim,  for  the  appellee : 

In  this  record  it  appears  that  the  purchase  money  of  the 
land  had  not  been  paid,  and  for  want  of  such  payment  the 
sale  has  been  declared  forfeited,  which  fact  did  not  appear 
when  the  case  was  here  before. 

It  is  claimed  that  no  appeal  lies  from  the  county  board  to 
the  circuit  court.  Upon  this  point  we  refer  to  section  35? 
chapter  34,  Kev.  Stat.  1874. 
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Where  land  not  taxable  is  sold  for  taxes,  section  268, 
chapter  120,  of  the  Ee vised  Statutes,  makes  provision  for 
the  refunding  by  the  county  of  such  money  on  the  applica- 
tion of  the  person  paying  the  same ;  and  the  county  board 
being  satisfied  of  the  facts,  shall  cause  the  State  and  county 
taxes  to  be  refunded,  etc.,  clearly  implying  that  the  board 
sits  as  a  court  in  the  investigation  of  the  claim,  and  if  so,  an 
appeal  undoubtedly  lies,  under  section  35,  chapter  34,  above 
cited. 

That  the  lands  of  this  railway  company  are  exempt  from 
taxation,  see  Illinois  Central  R.  R.  Co.  v.  McLean  County,  17 
111.  291;  NewstadtY.  Illinois  Central  R.  R.  Co.  31  id.  484; 
Illinois  Central  R.  R.  Co.  v.  Irwin,  72  id.  452;  Illinois  Cen- 
tral R.  R.  Co.  v.  Goodwin,  94  id.  262. 

Per  Curiam  :  The  facts  of  this  case  are  sufficiently  stated 
in  the  opinion  of  this  court  in  the  same  case,  reported  in  100 
111.  307.  The  judgment  was  there  reversed  and  the  cause 
remanded  because  it  did  not  sufficiently  appear  from  the 
record  that  the  purchase  money  had  not  been  paid,  and  that 
the  contract  for  the  sale  of  the  land  by  the  Illinois  Central 
railroad,  to  John  C.  Smith,  had  been  forfeited  and  canceled. 
It  now  appears  that  said  contract  was,  in  1877,  forfeited  and 
canceled,  and  that  no  part  of  the  principal  of  the  deferred 
payments  was  ever  paid,  and  hence,  for  the  reasons  stated 
in  the  former  opinion,  the  land  in  question  was  not  subject 
to  taxation.  Not  being  subject  to  taxation,  Eeed,  who  pur- 
chased the  same  at  a  tax  sale,  and  who  has  since  paid  taxes 
thereon,  is  entitled  to  be  refunded  the  same,  as  provided  by 
section  268,  chapter  120,  Kevised  Statutes  of  Illinois.  Appli- 
cation was  made  to  the  county  board  by  Eeed  for  the  repay- 
ment to  him,  as  provided  in  section  35,  chapter  34,  of  the 
Eevised  Statutes.  His  claim  being  disallowed,  he  appealed, 
as  provided  in  that  statute,  to  the  circuit  court.  That  court 
entered  a  judgment  for  the  same,  from  which  an  appeal  is 


392  Hook  v.  Eicheson  et  al.  [May 


Syllabus. 


now  taken  to  this  court.     In  the  opinion  of  this  court  the 
judgment  of  the  circuit  court  is  correct. 

The  point  is  made  that  the  circuit  court  did  not  have  juris- 
diction of  the  matter  in  controversy  by  appeal.  It  is  now  too 
late  to  raise  that  question.  That  proposition  was  before  this 
court  in  the  former  appeal,  and  necessarily  determined  in 
remanding  the  case  to  the  circuit  court,  and  we  will  not  now 
listen  to  it  upon  this  second  appeal. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Chaeles  Hook 

v. 

Kichard  Richeson  et  al. 

Filed  at  Mt.  Vernon  May  7,  1883. 

1.  Appeal — decree  in  vacation — when  it  becomes  a  final  decree,  80  that 
an  appeal  will  lie.  Where  a  cause  in  chancery  is  taken  under  advisement, 
and  a  decree  entered  in  vacation,  the  decree  is  not  such  a  final  decree  as  to 
authorize  the  complainant  to  proceed  under  it  until  after  an  intervening  term 
of  court,  so  as  to  afford  any  one  affected  by  it  an  opportunity  to  question  its 
correctness;  and  being  in  fieri  until  after  a  term  of  court  has  intervened,  an 
appeal  taken  before  the  next  term  after  it  is  entered  is  premature,  and  must 
be  dismissed.* 

2.  Same — when  prematurely  brought,  its  dismissal  no  bar  to  subse- 
quent appeal  or  writ  of  error.  Where  an  appeal  taken  from  a  decree 
entered  in  vacation  before  the  next  term  of  the  court,  is  dismissed  as  having 
been  prematurely  taken,  the  defendant  will  still  have  the  right  to  prosecute 
another  appeal  or  writ  of  error  after  such  decree  becomes  final,  at  the  next 
term. 

3.  Decree  in  vacation — restraining  proceedings  under  the  decree 
until  objections  can  be  heard  at  the  next  term.  Where  the  chancellor  takes 
a  case  under  advisement,  and  renders  a  decree  in  vacation  as  of  the  term  of 
the  hearing,  the  decree  will  not  be  regarded  as  final  until  after  the  succeed- 

*  See,  also,  Owens  et  al.  v.  Crossett,  104  111.  468. 
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ing  term,  and  if  the  complainant  is  about  to  proceed  at  once  upon  such 
decree,  the  judge,  upon  a  proper  application,  may  enter  a  temporary  restrain- 
ing order  until  the  defendant  can  have  an  opportunity,  under  the  statute,  of 
being  fully  heard  upon  his  objections  to  the  decree. 

Appeal  from  the  Circuit  Court  of  Perry  county;  the  Hon. 
Geo.  W.  Wall,  Judge,  presiding. 

Messrs.  Patton  &  Watson,  for  the  motion. 

Mr.  F.  M.  Youngblood,  contra, 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  a  motion  by  appellees  to  dismiss  the  appeal,  on  the 
ground  the  record  was  not  filed  by  the  second  day  of  the 
present  term,  as  required  by  law.  The  motion  is  resisted  by 
appellant  on  the  ground  the  decree  at  the  time  the  appeal 
was  taken  was  not,  and  is  not  even  now,  final. 

While  it  appears  from  the  certified  copy  of  the  appeal  bond 
which  is  before  us,  that  the  decree  appealed  from  was  ren- 
dered at  the  October  term,  1882,  nevertheless  it  is  shown  by 
the  counter  suggestions  of  appellant,  that  in  point  of  fact 
no  such  decree  was  rendered  at  that  time,  but  that  the  case 
was  then  taken  under  advisement,  against  the  objections  of 
appellant,  and  that  no  conclusion  was  reached  in  it  till  about 
the  17th  of  February,  1883,  when  the  chancellor  having  the 
case  in  charge  prepared  and  sent  in  vacation  to  the  clerk 
of  the  Perry  circuit  court,  where  the  cause  was  pending,  a 
written  statement  of  his  findings,  with  directions  to  the  clerk 
to  enter  a  decree  in  the  cause  in  conformity  therewith,  as  of 
said  October  term,  1882,  which  was  accordingly  done.  This 
decree  also  authorized  any  of  the  parties  desiring  to  do  so, 
to  prosecute  an  appeal  therefrom,  at  any  time  on  or  before 
the  10th  day  of  April  then  next  following,  by  filing  bond  as 
in  the  decree  provided.  Appellant  having  been  informed 
that  appellees  were  about  to  proceed  at  once  under  the  de- 
cree, with  the  view  of  preventing  a  sale  of  his  land  under  it, 
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on  the  2d  of  April  following  the  entry  of  the  decree,  and 
before  any  term  of  court  had  intervened,  filed  the  appeal  bond 
in  this  case.  It  is  further  shown  that  on  the  1st  day  of  May 
following,  it  being  the  second  day  of  the  April  term,  1883,  of 
said  court,  and  the  first  and  only  term  of  said  court  after  the 
entry  of  said  decree  in  vacation,  as  just  stated,  the  appellant 
appeared  and  entered  a  formal  motion  in  said  cause  to  set 
aside  said  decree,  and  for  a  new  hearing  of  the  cause.  Ap- 
pellees thereupon  entered  a  counter  motion  to  strike  appel- 
lant's motion  from  the  files,  and  from  the  partial  record 
before  us  it  appears  these  motions  are  both  now  pending  in 
the  Perry  circuit  court. 

As  the  whole  of  the  record  is  not  before  us,  so  as  to  enable 
vis  to  verify  the  truth  of  appellant's  suggestions,  and  as  they 
are  not  denied  by  appellees,  we  must,  for  the  purposes  of  the 
present  motion,  accept  them  as  true. 

Section  65,  chapter  37,  of  the  Kevised  Statutes,  provides : 
"When  a  cause  or  matter  is  taken  under  advisement  by  a 
judge  of  a  circuit  court,  *  *  *  and  the  cause  or  matter 
is  decided  in  vacation,  the  judgment,  decree  or  order  therein 
may  be  entered  of  record  in  vacation ;  but  such  judgment, 
decree  or  order  may,  for  good  cause  shown,  be  set  aside,  or 
modified,  or  excepted  to,  at  the  next  term  of  the  court,  upon 
motion  filed  on  or  before  the  second  day  of  the  term,  of  which 
motion  the  opposite  party  or  his  attorney  shall  have  rea- 
sonable notice.  If  not  so  set  aside  or  modified,  it  shall 
thereupon  become  final."  Assuming,  as  we  do,  the  sugges- 
tions of  appellant  to  be  true,  it  is  manifest  from  this  statute 
that  the  decree  entered  in  the  cause  was  not,  at  the  time  of 
taking  the  appeal,  such  a  final  decree  as  to  have  authorized 
the  appellees  to  proceed  under  it  until  after  an  intervening 
term  of  court,  so  as  to  have  afforded  any  one  to  be  affected 
by  it  an  opportunity  to  question  its  correctness. 

Eegarding  the  decree,  then,  as  merely  in  fieri  until  after  a 
term  of  court  has  intervened,  it  follows  this  appeal  was  pre- 
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maturely  taken,  and  ought,  for  that  reason,  to  be  dismissed. 
Nor  do  we  think  the  fact  the  appellees  were  threatening  to 
proceed  at  once  under  the  decree,  without  affording  appel- 
lant an  opportunity  to  assail  it  upon  the  convening  of  the 
court,  makes  any  difference  in  this  respect.  Doubtless,  under 
the  circumstances  stated,  upon  a  proper  application  to  the 
judge,  he  would  have  entered  a  temporary  restraining  order 
until  appellant  could  have  been  fully  heard  upon  his  objec- 
tions to  the  decree,  as  provided  by  the  statute.  An  appeal, 
under  the  circumstances,  was  not  the  proper  remedy.  If,  on 
the  other  hand,  the  decree  is  to  be  regarded  as  a  final  decree, 
for  the  purposes  of  an  appeal,  from  the  date  of  its  entry,  it 
is  clear  the  appeal  would  have  to  be  dismissed  because  the 
record  was  not  filed  in  time,  for  the  rule  in  this  respect  is 
inflexible, — so  that,  in  either  view,  appellees'  motion  to  dis- 
miss must  prevail.  But  serious  hardship  can  not  result  to 
appellant  by  reason  of  the  allowance  of  this  motion.  When 
the  cause  is  finally  disposed  of  in  the  circuit  court,  he  may 
then  prosecute  an  appeal  or  sue  out  a  writ  of  error,  as  he 
may  be  advised,  if  he  desires  to  do  so,  without  being  at  all 
prejudiced  by  the  order  now  made  in  this  cause. 

Appeal  dismissed. 


Henry  B.  Kepley 

v. 

Joseph  Luke. 

Filed  at  Mt.  Vernon  May  7,  1883. 

1.  Forcible  entry  and  detainer — title  not  involved.  In  the  action 
of  forcible  entry  and  detainer,  or  forcible  detainer,  the  title  to  the  land  can 
not  be  inquired  into  for  any  purpose.  The  question  of  title  is  immaterial. 
The  right  to  possession  is  all  that  is  involved  or  can  be  determined.  Nor  is 
the  rule  in  this  regard  changed  under  the  statute  extending  the  remedy  by 
forcible  detainer  in  favor  of  a  purchaser  of  land  at  an  execution  sale,  where 
the  possession  is  withheld  from  him  by  the  execution  debtor. 
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2.  Appeal — in  forcible  detainer — no  freehold  involved.  As  a  freehold 
is  not  involved  in  an  action  of  forcible  detainer,  a  writ  of  error  does  not  lie 
from  this  court  to  the  trial  court  to  review  the  proceedings.  Such  writ 
should  emanate  from  the  Appellate  Court. 

Writ  of  Error  to  the  County  Court  of  Effingham  county ; 
the  Hon.  Joseph  B.  Jones,  Judge,  presiding. 

Mr.  Henry  B.  Kepley,  pro  se. 

Messrs.  Wood  Bros.,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  case  comes  before  this  court  on  a  writ  of  error  to  the 
county  court  of  Effingham  county.  The  action  is  forcible 
detainer,  and  was  brought  by  Henry  B.  Kepley,  against 
Joseph  Luke.  Plaintiff  alleges  he  is  entitled  to  the  posses- 
sion of  the.  land,  described  in  his  complaint  made  before  the 
justice  of  the  peace  before  whom  the  action  was  commenced. 
On  the  trial  in  the  justice's  court  judgment  was  rendered  in 
favor  of  plaintiff,  and  on  defendant's  appeal  a  trial  de  novo 
was  had  in  the  county  court,  where  judgment  was  rendered  for 
defendant,  and  plaintiff  brings  the  case  directly  to  this  court. 

A  preliminary  question  is,  whether  this  court  has  jurisdic- 
tion, in  the  first  instance,  to  entertain  this  writ  of  error,  and 
determine  the  case  on  its  merits.  Unless  a  freehold  is  in- 
volved it  is  clear  the  writ  of  error  should  have  been  sued  out 
of  the  Appellate  Court  of  the  proper  district.  No  other  ques- 
tion is  involved  that  would  give  this  court  jurisdiction. 

Plaintiff  purchased  the  property  in  controversy  at  sheriff's 
sale,  under  an  execution  against  the  property  of  defendant, 
and  hence  claims  the  right  of  possession  as  against  him. 
This  suit  was  commenced  under  the  6th  division  of  section  2 
of  the  act  entitled  "Forcible  Entry  and  Detainer,"  passed  in 
1861,  as  the  same  was  amended  by  the  act  of  1881,  (Session 
Laws,  page  96,)  which  provides,  among  other  things,  that 
"where  any  lands  or  tenements  have  been  conveyed  by  any 
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grantor  in  possession,  or  sold  under  the  judgment  or  decree 
of  any  court  of  this  State,  *  *  *  and  the  party  to  such 
judgment  or  decree  *  *  *  refuses  or  neglects  to  surrender 
possession  thereof,  after  demand  in  writing  by  the  person  en- 
titled thereto,  or  his  agent,"  the  action  of  forcible  detainer 
may  be  maintained.  Prior  to  the  passage  of  this  act,  in  1861, 
it  was  uniformly  held  the  title  to  the  land  could  not  be  in- 
quired into  for  any  purpose  in  this  form  of  action,  and  since 
then  this  court  has  frequently  decided  the  rule  is  the  same. 
Johnson  v.  Baker,  38  111.  98  ;  McCartney  v.  McMullen,  id.  237  ; 
Huftalin  v.  Misner,  70  id.  205  ;  Thompson  v.  Somberger,  59  id. 
326  ;  Smith  v.  Hoag,  45  id.  250  ;  McGuirk  v.  Burry,  93  id.  118. 
In  Johnson  v.  Baker,  it  was  said :  "As  the  law  stood  before 
the  passage  of  this  amendatory  act"  (the  act  of  1861)  "title 
could  not  be  inquired  into  for  any  purpose  in  this  action. 
Nor  can  it  now ;  but  the  plaintiff  claiming  the  right  to  recover 
as  a  purchaser  at  a  sheriff's  sale  must  show  that  his  purchase 
conformed  to  the  law  authorizing  the  officer  to  sell.  To  do 
this  he  must  produce  a  valid  judgment,  an  execution,  and  a 
deed  for  the  premises,  on  a  sale  by  the  sheriff  under  such  a 
judgment.  When  this  is  shown,  the  defendant  in  the  execu- 
tion and  judgment  will  not  be  permitted  to  show  an  outstand- 
ing title,  or  in  any  manner  try  the  validity  of  the  title. "  The 
other  cases  cited  are  to  the  same  effect.  It  is  obvious  the 
title  to  the  land  in  question  is  in  no  way  involved.  In  such 
cases  the  title  is  immaterial.  (Brooks  v.  Bruyn,  18  111.  539.) 
It  will  be  perceived  plaintiff  only  claims  in  his  complaint 
that  he  is  entitled  to  the  possession  of  the  land,  and  in  that 
respect  it  conforms  to  the  statute.  The  remedy  is  only  given 
in  case  "a  person  is  entitled  to  the  possession  of  lands  or 
tenements."  The  immediate  right  of  possession  is  all  that 
is  involved,  and  the  title  can  not  be  inquired  into  for  any 
purpose.  That  being  the  case,  no  freehold  is  involved,  and 
the  writ  of  error  must  be  dismissed. 

Writ  of  error  dismissed. 
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The  Monticello  Female  Seminary 
v. 
The  People  op  the  State  of  Illinois. 

Filed  at  ML  Vernon  May  7,  1883. 

1.  Taxation — seminary  buildings  and  grounds — extent  of  exemption. 
The  Monticello  Female  Seminary  was  originally  located  upon  a  tract  of  eight 
acres  of  land,  upon  which  were  erected  the  buildings  of  the  institution. 
Afterward  the  corporation  acquired  three  other  tracts  of  land,  of  forty  acres, 
twenty  acres,  and  fourteen  and  three-quarter  acres.  All  these  tracts  are 
within  the  common  inclosure  of  the  seminary  grounds,  with  dividing  fences 
within  that  common  inclosure.  These  several  tracts  are  used,  a  portion  for 
walks  and  lawns  for  the  exercise  and  benefit  of  the  scholars,  a  part  for  gar- 
dening to  supply  the  institution  with  vegetables,  a  part  for  an  orchard  to 
supply  necessary  fruit  for  the  institution,  a  part  for  raising  feed  for  stock, 
for  pasturage,  and  for  woodland,  all  for  the  exclusive  use  of  the  institution, 
and  not  "otherwise  used  with  a  view  to  profit:"  Held,  the  lands  are  exempt 
from  taxation,  under  the  statute  of  exemption  relating  to  property  of  insti- 
tutions of  learning. 

2.  But  a  separate  block  not  in  the  common  inclosure,  without  proof  of 
its  situation  with  respect  to  the  rest  of  the  property,  or  of  what  use  is  made  of 
it,  can  not  be  held  to  be  exempt.  Ownership  alone  does  not  bring  it  within 
the  statutory  exemption. 

Appeal  from  the  County  Court  of  Madison  county;  the 
Hon.  Michael  G.  Dale,  Judge,  presiding. 

Messrs.  Baker  &  Brenholt,  and  Messrs.  Irwin  &  Springer, 
for  the  appellant,  cited  Northwestern  University  v.  The  People, 
80  111.  333 ;  The  same  parties,  86  id.  141 ;  and  Presbyterian 
Theological  Seminary  v.  The  People,  101  id.  578. 

Mr.  J.  H.  Yager,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  the  county  collector  of  Madison 
county  for  a  judgment  against  four  certain  tracts  of  land 
belonging  to  and  listed  in  the  name  of  the  Monticello  Female 
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Seminary,  for  the  unpaid  taxes  for  the  year  1881.  The  court 
below  gave  judgment  against  the  lands,  and  the  defendant, 
by  appeal,  brings  the  case  here  for  review. 

The  only  question  presented  by  the  record  is,  whether  the 
lands  are  exempt  from  taxation. 

Article  9,  section  3,  of  the  constitution  of  1870,  provides 
that  such  property  "as  may  be  used  exclusively  for  agricul- 
tural and  horticultural  societies,  for  schools,  religious,  ceme- 
tery and  charitable  purposes,  may  be  exempted  from  taxation. 
Such  exemption  shall  be  made  by  general  law. "  Accordingly 
the  General  Assembly  has  enacted  that  "all  property  of  in- 
stitutions of  learning,  including  the  real  estate  on  which  the 
institutions  are  located,  not  leased  by  such  institutions,  or 
otherwise  used  with  a  view  to  profit, "  shall  be  exempt  from 
taxation.     Kev.  Stat.  1874,  p.  857. 

The  Monticello  Female  Seminary  is  an  institution  of  learn- 
ing, situate  at  Monticello,  about  five  miles  from  the  city  of 
Alton,  adjoining  the  town  of  Godfrey,  a  country  place  of 
about  one  hundred  and  seventy-five  inhabitants.  The  evi- 
dence shows  that  the  institution  was  originally  located  upon 
a  tract  of  land  of  about  eight  acres ;  that  since  then  it  has 
acquired  four  other  tracts  of  land,  of  forty  acres,  twenty  acres, 
fourteen  and  three-quarter  acres,  and  block  17  in  Monticello, 
which  four  tracts  are  the  same  tracts  of  land  against  which 
the  judgment  for  taxes  is  sought ;  that  all  these  four  tracts 
of  land,  with  the  exception  of  block  17,  are  within  the  com- 
mon inclosure  of  the  seminary  grounds ;  that  there  are  divid- 
ing fences  within  that  common  inclosure,  by  which  a  part  of 
the  land  is  used  for  gardening  to  supply  the  institution  with 
vegetables,  a  part  for  orchard  to  supply  necessary  fruit  for 
the  institution,  a  part  for  raising  corn,  oats  and  hay  to  feed 
the  necessary  stock  connected  with  the  institution,  part  for 
pasture  and  woodland  to  supply  the  necessary  pasturage  for 
cows  connected  with  the  institution,  and  furnishing  the  wood 
required  for  fuel ;  that  for  these  purposes,  and  no  other,  the 
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forty  and  twenty-acre  tracts  are  exclusively  used ;  that  the 
fourteen  and  three-quarter  acre  tract  is  within  the  immediate 
inclosure  of  the  original  tract  upon  which  the  main  buildings 
of  the  institution  are  located ;  that  upon  this  fourteen  and 
three-quarter  acre  tract  there  is  a  building  occupied  by  the 
superintendent  of  the  grounds  and  out-door  work  of  the  semi- 
nary, and  which  building  is  also  occupied,  when  necessary, 
by  the  scholars  of  the  institution,  and  that  this  tract  is  laid 
out  in  walks,  avenues,  lawns,  etc.,  for  the  exercise  and  benefit 
of  the  scholars. 

The  evidence  further  shows  that  all  this  property  is  neces- 
sary for  the  proper  carrying  on  of  the  institution ;  that  said 
tracts  of  land  are  used  exclusively  for  the  purposes  of  the 
institution,  and  that  no  part  of  the  same  has  been  leased  or 
otherwise  used  with  a  view  to  profit ;  that  it  is  necessary,  in 
connection  with  the  institution,  to  have  cows  to  supply  milk 
for  the  scholars  and  teachers,  all  of  whom,  numbering  about 
175  persons,  reside  and  live  within  and  upon  the  grounds  of 
the  institution ;  that  horses  are  required  to  do  the  necessary 
hauling  connected  with  the  seminary,  and  that  all  the  hay, 
corn  and  oats  raised  on  the  place  go  to  the  feeding  of  the 
stock  thereon ;  that  nothing  is  ever  sold  off  the  premises,  and 
that  what  is  raised  is  but  a  partial  supply  for  the  institution ; 
that  the  object  of  the  institution  is,  as  far  as  possible,  to 
make  it  a  self-sustaining  one,  and  that  what  is  realized  over 
and  above  actual  expenses  is  used  as  a  fund  for  the  educa- 
tion of  indigent  females. 

We  do  not  see  why  the  facts  of  this  case  do  not  bring 
these  lands  within  the  very  words  of  the  exemption  from 
taxation  of  the  constitution,  and  the  legislation  upon  the 
subject.  They  form  one  connected  body  of  land,  upon  which 
the  seminary  buildings  are  situated.  They  are  not  lands 
which  are  leased  by  the  institution  or  otherwise  used  with  a 
view  to  profit,  but  they  are  used  strictly  in  the  carrying  on 
of  this  seminary  of  learning,  and  are  used  exclusively  for 
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that  purpose,  and  we  think  they  should  be  held,  under  the 

statute,  to  be  exempt  from  taxation,     This,  however,  is  with 

the  exception  of  block  17.     The  proof  seems  to  be  silent  as 

to  its  situation  with  respect  to  the  rest  of  the  property,  and 

as  to  what  use  is  made  of  it.     All  the  case  made  in  regard 

thereto  is  ownership,  merely,  by  the  institution.     That  alone 

does  not  exempt  from  taxation. 

The  judgment,  except  as  to  block  IT,  is  reversed,  and  the 

cause  remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Scott,  dissenting : 

Dissenting,  as  I  do,  from  the  conclusion  reached  by  a  ma- 
jority of  the  court,  the  public  importance  of  the  questions 
involved  would  seem  to  justify  me  in  expressing  my  views  at 
length  of  the  whole  case. 

The  Monticello  Female  Seminary  is  a  corporation  created 
by  a  special  charter  granted  by  the  legislature  of  the  State  in 
1843.  It  is  "an  institution  of  learning,"  in  the  sense  those 
terms  are  used  in  the  statute.  Originally  the  corporation 
owned  about  eight  acres  of  land.  It  is  upon  this  tract  the 
principal  buildings  are  situated.  Since  the  original  build- 
ings were  erected  the  corporation  has  acquired  four  other 
distinct  tracts  of  land,  all  contiguous  to  the  tract  it  first 
owned,  and  all  join  it,  except,  perhaps,  block  17.  The  record 
does  not  disclose  whether  block  17  joins  the  original  tract  or 
not.  These  four  tracts  of  land  were  all  assessed  for  taxation 
for  the  year  1881,  in  like  manner  as  other  real  property  was 
assessed  for  that  year.  The  taxes  not  having  been  paid  the 
property  was  returned  delinquent,  and  the  county  collector 
made  application  to  the  county  court  for  judgment  against 
such  lands.  The  corporation  appeared  and  filed  objections 
to  rendering  any  judgment  against  lands  owned  by  it,  as 
follows :  First,  because  the  defendant  is  an  institution  of 
learning ;    second,  because  all  the  property  of  the  defendant 

26—106  III. 
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institution,  including  the  real  estate  on  which  the  same  is 
located,  is  used  exclusively  for  the  interests  of  the  institu- 
tion, and  is  not  leased  by  said  institution,  or  otherwise  used 
with  a  view  to  profit ;  and  third,  because  the  property,  real 
and  personal,  of  the  defendant  institution  is  exempt  from 
taxation  under  section  2  of  the  revenue  laws  of  the  State  of 
Illinois.  All  the  objections  taken  were  overruled  by  the 
court,  and  judgment  rendered  against  the  lands  for  the  taxes 
due  thereon,  together  with  costs.  The  case  is  brought  to 
this  court  by  the  objector. 

There  is  no  disagreement  as  to  the  facts  of  this  case,  and 
as  the  law  applicable  in  such  cases  has  been  settled  by  the 
previous  decisions  of  this  court,  it  would  seem  there  could 
be  no  need  of  much  discussion.  Northwestern  University  v. 
The  People,  80  111.  333 ;  Northivestern  University  v.  The  Peo- 
ple, 86  id.  141 ;  Presbyterian  Theological  Seminary  v.  The 
People,  101  id.  578.  It  is  settled  by  these  decisions  that 
lands  belonging  to  an  institution  of  learning,  upon  which  the 
buildings  or  "institutions"  are  not  located,  and  which  are 
not  shown  to  be  "used  exclusively"  for  the  interests  of  the 
corporation,  are  subject  to  taxation,  as  is  the  property  of  the 
citizen,  and  it  makes  no  difference  such  lands  might  be 
leased  and  the  profits  devoted  to  the  proper  purposes  of  the 
corporation.  Section  3,  article  9,  of  the  constitution,  provides 
that  property,  both  real  and  personal,  "used  exclusively" 
for  certain  charitable  purposes  enumerated,  may  be  exempted 
from  taxation.  Accordingly  the  General  Assembly  has  en- 
acted, that  among  property  exempted  from  taxation  is  "all 
property  of  institutions  of  learning,  including  the  real  estate 
on  which  the  institutions  are  located,  not  leased  by  such 
institutions,  or  otherwise  used  with  a  view  to  profit. "  It  is 
under  this  clause  of  the  statute  the  objecting  corporation 
seeks  exemption  from  taxation.  It  is  proper  the  statute 
cited  should  be  read  in  connection  with  the  constitution  on 
the  same  subject,  and  if  there  is  any  conflict  the  statute  will 
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be  construed  as  conforming  to  the  constitution.  As  was  said 
in  The  Theological  Seminary  v.  The  People,  it  must  therefore 
be  understood  the  legislature  only  intended  to  exempt  such 
property  of  institutions  of  learning  as  "may  be  used  exclu- 
sively" for  the  objects  and  purposes  of  such  institutions. 
The  statute  is  imperative  that  lands  belonging  to  institutions 
of  learning,  to  be  exempt  from  taxation,  shall  not  be  "leased 
by  such  institutions,  or  otherwise  used  with  a  view  to  profit. " 
Keeping  this  construction  of  the  statute  in  mind,  the  case 
presents  no  serious  difficulty. 

As  has  been  seen,  the  original  grounds  belonging  to  the 
corporation,  upon  which  its  principal  buildings  are  situated, 
consisted  of  about  eight  acres.  This  tract  has  never  been 
listed  for  taxation.  It  is  conceded  it  is  exempt.  The  tracts 
of  land  assessed,  of  which  complaint  is  made,  have  since 
been  acquired  by  the  corporation.  The  exact  location  of 
block  17  does  not  appear  from  anything  in  the  record,  nor 
does  it  appear  what  use,  if  any,  is  made  of  it.  It  would 
seem  to  be  clear  this  tract  is  subject  to  taxation  as  is  other 
property.  There  is  no  proof  it  is  used  for  educational  pur- 
poses, or  for  the  use  of  the  institution  in  any  manner  what- 
ever. All  that  is  shown  is,  this  block  of  land  is  owned  by 
the  corporation,  and  there  is,  and  can  be,  no  reason  assigned 
why  it  is  not  subject  to  taxation. 

There  are  two  other  tracts  of  land,  one  consisting  of  forty 
acres  and  the  other  of  twenty  acres,  adjoining  the  original 
tract  on  which  the  seminary  buildings  are  located,  and  only 
separated  from  it  by  division  fences,  that  are  used  by  the 
objector  for  pasturage,  and  for  raising  ordinary  farm  and  gar- 
den products.  The  pasturage  is  used  exclusively  for  horses 
and  cows  belonging  to  objector,  and  whatever  hay,  oats  or 
corn  is  raised  on  these  farm  lands  is  fed  to  the  stock.  Noth- 
ing is  sold  from  the  premises.  Connected  with  the  institution 
there  are  about  one  hundred  and  seventy-five  persons, — 
scholars,  teachers  and  employes.     The  teachers  and  scholars 
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are  boarded  in  the  seminary  building,  and  the  milk  from  the 
cows  kept  on  these  lands  is  used  on  the  table  and  otherwise, 
as  is  done  in  families.  The  horses,  kept  in  the  same  way,  are 
used  for  conveying  teachers,  scholars  and  others  to  and  from 
the  station  at  the  railroad,  distant  about  three-fourths  of  a 
mile,  and  for  hauling  coal,  and  other  work  necessary  to  be 
done  about  the  premises.  Farm  and  garden  products  are 
raised  that  persons  having  charge  of  the  institution  may 
have  the  benefit  of  them.  It  is  shown  it  is  more  profitable 
to  do  so  than  to  depend  on  the  market  for  needed  supplies. 
What  else  is  all  this  but  using  these  lands  "with  a  view  to 
profit,"  within  the  meaning  of  the  statute?  Using  lands  for 
pasturage  and  raising  ordinary  farm  and  garden  products  is 
not  the  "exclusive"  use  of  such  lands  for  the  purposes  of 
institutions  of  learning.  It  was  certainly  never  intended  by 
the  legislature  to  exempt  farms,  either  large  or  small,  owned 
by  institutions  of  learning,  from  taxation,  although  the  profits 
derived  therefrom  might  be  used  in  the  interests  of  such 
institutions,  and  the  statute  will  bear  no  such  construction. 
The  General  Assembly  has  manifested  no  intention  to  exempt 
farm  lands  belonging  to  institutions  of  learning  from  taxa- 
tion. Exemptions  to  that  extent  would  come  within  constitu- 
tional restrictions,  and  would,  for  that  reason,  be  inoperative. 
The  utmost  the  legislature  has  done  is  to  exempt  from  taxa- 
tion the  lands  on  which  the  buildings  or  institutions  are 
located,  and  which  are  used  "exclusively"  for  the  purposes 
of  an  institution  of  learning,  and  "not  leased  by  such  institu- 
tion, or  otherwise  used  with  a  view  to  profit,"  and  such 
exemption  should  not  be  enlarged  by  judicial  construction. 
Of  course  these  lands  are  not  "leased"  by  the  institution,  but 
where  they  are  used  for  raising  the  ordinary  farm  and  garden 
products  upon,  I  do  not  understand  how  it  is  possible  to  say 
they  are  not  "used  with  a  view  to  profit."  It  can  only  be 
done  by  arbitrarily  saying  so,  without  assigning  any  reason 
for  the  conclusion.    As  was  said  in  The  Northivestem  Univer- 
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sity  v.  The  People,  supra:  "An  accurate  description  of  the 
property,  the  tax  upon  which  is  in  controversy,  would  seem 
to  be,  'property  used  for  profit  for  the  benefit  of  the  univer- 
sity.' "  It  was  held  in  that  case  that  property  to  be  used  in 
farming,  for  manufacturing,  or  in  trades,  is  property  for 
farming,  for  manufacturing  or  for  trade,  and  the  purposes  to 
which  the  resulting  profits  may  be  devoted  does  not  change 
its  character,  and  that,  notwithstanding  the  "resulting  profits" 
might  be  used  for  the  benefit  of  an  institution  of  learning,  the 
property  was  not  exempt  from  taxation  under  the  statute. 
All  the  previous  decisions  of  this  court  seem  to  be  ignored 
in  the  opinion  of  a  majority  of  the  court,  and  not  the  slightest 
attention  is  paid  to  them.  The  decision  of  the  county  court 
conformed  to  the  previous  decisions  of  this  court,  and  now 
its  decision  is  reversed,  and  for  what  reason  I  am  unable  to 
discover.  There  ought  to  be  some  stability  in  the  decisions 
of  this  court,  and  when  the  constitution  and  a  statute  on  any 
given  subject  have  received  a  construction,  that  construction 
should  not  be  departed  from  except  for  the  most  cogent  rea- 
sons. So  far  as  these  tracts  are  concerned,  I  am  also  of 
opinion  they  are  subject  to  taxation. 

As  respects  the  other  tract  assessed,  consisting  of  fourteen 
and  three-fourths  acres,  I  concur  with  the  majority  of  the 
court  that  it  is  not  subject  to  taxation.  It  is  "not  leased,  or 
otherwise  used  with  a  view  to  profit. "  It  is  used  "exclusively" 
for  the  purposes  of  the  institution,  as  much  as  is  the  smaller 
tract  upon  which  the  principal  buildings  are  located. 

In  the  views  expressed  in  this  dissenting  opinion  I  am 
authorized  to  say  that  Mr.  Justice  Walker  and  Mr.  Justice 
Scholpield  concur. 
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Anna  Bach  et  al, 

v. 
Thomas  Ammons. 

Filed  at  Mt.  Vernon  May  7, 1883. 

1.  Stock  running  at  large — of  elections  in  respect  thereto — by  coun- 
ties, and  by  towns,  or  other  legal  subdivisions.  A  county,  after  the  adop- 
tion of  township  organization,  although  a  number  of  the  towns  of  the  county 
have  already  adopted  the  Stock  law,  prohibiting  stock  from  running  at  large, 
may  vote  upon  the  question  of  Stock  law  as  a  county. 

2.  Towns  that  have  adopted  the  Stock  law  as  towns,  can  vote  again  on 
that  question  at  a  county  election,  within  five  years  from  the  date  of  their 
having  voted  to  restrain  stock  in  such  towns. 

3.  The  act  known  as  the  "Stock  law,"  expressly  provides  for  two  kinds  of 
elections, — one  to  be  held  by  counties,  as  such,  and  the  other  by  certain 
legal  subdivisions  of  the  county,  namely:  precincts,  townships,  incorporated 
cities,  villages  and  towns. 

4.  Where  an  election  is  held  under  the  act  by  the  county,  resulting  in 
favor  of  restraining  cattle  from  running  at  large,  such  vote  is  binding  on  the 
county,  and  every  precinct,  township  or  other  integral  part  thereof,  for  a 
period  of  five  years,  without  regard  to  whether  such  integral  subdivision 
voted  for  or  against  the  law.  In  such  case  there  is  no  power  in  the  county, 
or  in  any  subdivision  thereof,  to  call  or  hold  another  election  for  the  purpose 
of  reconsidering  the  question  until  after  the  expiration  of  five  years. 

5.  But  if,  at  such  county  election,  a  majority  of  the  votes  cast  are  in  favor 
of  stock  running  at  large,  the  county  may,  from  year  to  year,  resubmit  the 
question  until  a  majority  vote  is  obtained  in  favor  of  the  prohibition.  And 
the  vote  at  such  county  election  resulting  in  permitting  stock  to  run  at  large 
will  only  be  binding  on  such  townships,  precincts,  etc.,  as  vote  that  way, 
and  the  Stock  law,  prohibiting  stock  from  running  at  large,  will  nevertheless 
be  in  full  force  and  effect  in  such  towns,  precincts,  etc.,  as  vote  for  its  adop- 
tion. 

6.  Moreover,  so  long  as  the  county  votes  against  the  law,  or  in  favor  of 
stock  running  at  large,  any  township  or  precinct  may,  under  section  5,  call 
an  election  for  the  purpose  of  submitting  the  question  again  to  the  voters 
thereof,  and  this  may  be  done  without  regard  to  how  such  town  or  precinct 
voted  at  the  county  election;  and  if  a  majority  of  the  votes  cast  at  such 
election  is  against  adopting  the  law,  the  question  may  be  again  submitted  to 
the  voters  of  such  town  or  precinct  until  the  law  is  adopted,  after  which  such 
town  or  precinct  can  not  resubmit  it  again  until  after  the  expiration  of  five 
years. 
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7.  If,  however,  in  the  meantime  a  county  election  is  legally  called  to  vote 
on  the  question,  such  town  or  precinct  adopting  the  law  will  have  the  same 
right  to  vote  upon  the  question  as  every  other  town  or  precinct,  notwithstand- 
ing five  years  may  not  have  elapsed  since  such  town  or  precinct  election; 
and  should  its  vote  at  such  county  election  be  again  in  favor  of  the  law,  its 
provisions  will  continue  to  be  in  force  in  such  precinct  or  town,  notwith- 
standing a  majority  of  the  county  may  have  voted  against  it. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Clinton  county ;  the  Hon.  George  W.  Wall,  Judge,  presiding. 

Messrs.  Van  Hoorebeke  &  Ford,  for  the  appellants. 

Messrs.  Murray  &  Andrews,  for  the  appellee. 

Mr.  Justice  Muleey  delivered  the  opinion  of  the  Court : 

The  trespass  complained  of  in  this  case  consists  of  an  entry 
by  appellants'  cattle  into  an  uninclosed  wheat  field  belonging 
to  appellee,  and  the  right  of  recovery  depends  upon  whether, 
under  the  circumstances  disclosed  by  the  record,  appellee 
was  legally  bound  to  maintain  a  fence  around  the  premises. 
Whether  any  such  legal  obligation  existed  or  not,  of  course 
depends  upon  the  several  provisions  of  our  statute  relating 
to  stock  running  at  large. 

The  facts  in  this  case,  as  stipulated  by  the  parties,  are,  in 
substance,  as  follows :  At  a  county  election  in  November, 
1872,  a  majority  of  the  legal  voters  of  Clinton  county  voted 
in  favor  of  permitting  stock  to  run  at  large.  In  1874  the 
county  adopted  township  organization.  In  1882  the  ques- 
tion was  again  submitted  to  the  people  of  the  county,  at  the 
regular  county  election,  resulting  in  a  majority  of  263  against 
stock  running  at  large.  It  appears,  however,  that  between 
the  adoption  of  township  organization  in  1874,  and  the  gen- 
eral county  election  in  1882,  six  of  the  townships  of  the 
county,  under  the  5th  section  of  the  act,  severally  held  elec- 
tions, resulting  in  the  adoption  of  the  Stock  law, — or,  in  other 
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words,  in  prohibiting  stock  from  running  at  large.  The  elec- 
tions in  three  of  these  townships  were  held  more  than  five 
years  before  the  general  election  by  the  county  in  1882,  and 
the  other  three  in  less  than  five  years  before  that  election. 
Excluding  the  votes  of  these  six  townships,  the  county,  at 
the  election  in  1882,  gave  a  majority  of  549  against  the  law, 
— or,  in  other  words,  in  favor  of  stock  running  at  large ;  but 
by  merely  excluding  the  votes  of  the  three  townships  which 
did  not  hold  elections  within  the  five  years,  the  majority  is 
only  89.  On  the  other  hand,  if  the  vote  of  all  these  town- 
ships is  taken  into  the  estimate,  there  is,  as  before  stated, 
a  majority  in  the  county  of  263  for  the  law, — that  is,  in 
favor  of  restraining  stock  from  running  at  large.  Santa  Fe, 
the  township  in  which  the  alleged  trespass  occurred,  voted  at 
the  county  election  in  1882  in  favor  of  stock  running  at 
large,  and  has  never  voted  any  other  way. 

On  the  foregoing  state  of  facts  the  following  questions  are 
submitted  for  our  determination :  First,  can  the  county, 
after  adopting  township  organization,  and  a  number  of  towns 
of  said  county  having  adopted  Stock  law,  vote  upon  the  ques- 
tion of  Stock  law,  as  a  county ;  second,  can  towns  that  have 
adopted  Stock  law,  as  towns,  again  vote  upon  that  question 
at  a  county  election  within  five  years  from  the  date  of  their 
having  voted  to  restrain  stock  in  such  towns.  These  ques- 
tions practically  amount  to  the  same  thing,  and  must  both 
be  answered  in  the  affirmative. 

This  whole  subject  is  regulated  and  governed  by  sections 
from  1  to  7,  inclusive,  of  chapter  8,  of  the  Eevised  Statutes, 
entitled  "An  act  to  revise  the  law  in  relation  to  permitting 
animals  to  run  at  large,"  commonly  called  the  Stock  law. 
The  1st  section  contains  a  general  prohibition  against  owners 
of  stock  permitting  them  to  run  at  large  in  this  State,  except 
when  authorized  by  the  provisions  of  that  act.  The  2d  sec- 
tion provides  for  submitting  the  question  whether  stock  shall 
be  permitted  to  run  at  large  in  any  particular  county  of  the 
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State,  to  a  vote  of  the  people  of  such  county.  The  3d  sec- 
tion prescribes  the  form  of  the  ballots,  the  manner  of  hold- 
ing elections,  canvassing  the  returns,  etc.  Sections  from  4 
to  7,  inclusive,  are  as  follows : 

"Sec.  4.  If  a  majority  of  all  the  votes  cast  in  the  county 
at  such  election  shall  be  in  favor  of  domestic  animals,  or  any 
species  thereof,  running  at  large,  it  shall  be  lawful  in  such 
county  for  domestic  animals,  or  any  species  thereof,  to  run 
at  large :  Provided,  that  if  at  any  such  election  the  vote  in 
any  precinct  in  counties  not  under  township  organization,  or 
any  town  in  counties  under  township  organization,  or  in  any 
incorporated  city,  village  or  town  in  any  county,  shall  be 
against  domestic  animals,  or  any  species  thereof,  running  at 
large,  it  shall  not  be  lawful  for  such  animals  to  run  at  large  in 
such  precinct,  or  town,  or  incorporated  city,  village  or  town. 

"Sec.  5.  In  any  county  wherein  animals,  or  any  species 
thereof,  are  allowed  to  run  at  large,  pursuant  to  any  vote 
heretofore  had  or  which  may  hereafter  be  had,  on  the  peti- 
tion of  twenty  legal  voters  of  any  precinct,  if  such  county  is 
not  under  township  organization,  or  town,  if  such  county  is 
under  township  organization,  or  any  incorporated  city,  vil- 
lage or  town,  in  either  case,  being  filed  with  the  county  clerk 
of  such  county,  a  vote  may  be  taken  in  such  precinct,  etc., 
in  the  manner  provided  in  this  act ;  and  if  a  majority  of  the 
votes  cast  shall  be  against  such  animals  running  at  large, 
then  it  shall  not  be  lawful  for  them  to  run  at  large  in  such 
precinct,  etc.  The  vote  provided  for  in  this  section  may  be 
taken  in  such  precinct,  etc.,  whether  it  shall  previously  have 
voted  against  or  in  favor  of  such  animals  running  at  large 
therein. 

"Sec.  6.  This  act  shall  not  be  so  construed  as  to  pro- 
hibit the  running  at  large  of  domestic  animals  in  any  county 
or  town,  etc.,  where  the  same  is  allowed  pursuant  to  an  elec- 
tion held  by  virtue  of  any  law  in  force  at  the  time  this  act 
shall  take  effect. 
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"Sec.  7.  Where,  in  any  county,  town,  etc.,  domestic  ani- 
mals shall  have  been  restrained  from  running  at  large,  and 
such  county,  town,  etc.,  shall  vote  to  permit  such  animals  to 
again  run  at  large  therein,  such  vote  shall  not  take  effect  so 
as  to  permit  such  animals  to  run  at  large  within  one  year 
after  the  election:  Provided,  that  no  vote  to  permit  such 
animals  to  again  run  at  large  in  any  county,  town,  etc.,  where 
the  same  have  been  restrained  by  any  election  after  the  adop- 
tion of  this  act,  shall  be  taken  within  five  years  after  such 
restraining. " 

Our  view  of  these  several  provisions  of  the  statute  is  in 
substance  this :  The  act  expressly  provides  for  two  kinds 
of  elections,  one  to  be  held  by  counties,  the  other  by  certain 
legal  subdivisions  of  the  county,  namely,  precincts,  townships, 
incorporated  cities,  villages  and  towns.  The  rights  of  the 
inhabitants  in  one  of  these  integral  parts  of  the  county,  under 
an  election  held  therein,  are,  necessarily,  under  certain  cir- 
cumstances, subordinate  to  the  rights  of  the  people  of  the 
county  in  general,  under  an  election  held  by  the  entire 
county.  Where  an  election  is  held  under  the  act  by  the 
county,  resulting  in  favor  of  restraining  cattle  from  running 
at  large,  such  vote  is  binding  on  the  county,  and  every  pre- 
cinct, township  or  other  integral  part  thereof,  for  a  period  of 
five  years,  without  regard  to  whether  such  integral  subdivision 
voted  for  or  against  the  law.  In  such  case  there  is  no  power 
in  the  county,  or  in  any  subdivision  thereof,  to  call  or  hold 
another  election  for  the  purpose  of  reconsidering  the  question 
until  after  the  expiration  of  five  years.  On  the  other  hand, 
if,  at  such  county  election,  a  majority  of  the  votes  cast  are 
in  favor  of  stock  running  at  large,  or,  in  other  words,  are 
against  adopting  the  law,  the  county  may,  from  year  to  year, 
resubmit  the  question,  until  a  majority  vote  is  obtained  in 
favor  of  it.  Moreover,  the  vote  at  any  such  county  election 
resulting  in  permitting  stock  to  run  at  large,  will  only  be 
binding  on  such  townships,  precincts,  etc.,  as  vote  that  way. 
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In  such  case,  notwithstanding  the  vote  of  the  majority  of  the 
county  is  against  enforcing  the  Stock  law,  it  will,  neverthe- 
less, be  in  full  force  and  effect  in  such  towns,  precincts,  etc., 
as  vote  for  its  adoption. 

Moreover,  so  long  as  the  county  votes  against  the  law,  or, 
in  other  words,  in  favor  of  stock  running  at  large,  any  town- 
ship or  precinct  may,  under  section  5,  call  an  election  for 
the  purpose  of  submitting  the  question  again  to  the  voters 
thereof,  and  this  may  be  done  without  regard  to  how  such 
town  or  precinct  voted  at  the  county  election ;  and  if  a  ma- 
jority of  the  votes  cast  at  such  election  is  against  adopting 
the  law,  the  question  may  be  again,  from  year  to  year,  resub- 
mitted to  the  voters  of  such  town  or  precinct  until  the  law  is 
adopted,  after  which  such  town  or  precinct  can  not  resubmit 
it  again  until  after  the  expiration  of  five  years.  If,  however, 
in  the  meantime,  a  county  election  is  legally  called  to  vote 
upon  the  question,  such  town  or  precinct  so  adopting  the 
law  will  have  the  same  right  to  vote  upon  the  question  as 
any  other  town  or  precinct,  notwithstanding  five  years  may 
not  have  elapsed  since  such  town  or  precinct  election ;  and 
should  its  vote  at  such  county  election  be  again  in  favor  of 
the  law,  its  provisions  will  continue  to  be  in  force  in  such 
precinct  or  town,  notwithstanding  a  majority  of  the  county 
may  have  voted  against  it,  while,  on  the  other  hand,  if  a  ma- 
jority of  the  county  should  have  voted  for  the  law,  the  same 
would,  as  we  have  already  seen,  have  become  operative  in 
such  town  or  precinct  although  a  majority  of  the  legal  voters 
thereof  may  have  voted  the  other  way. 

It  will  be  thus  seen  that  it  was  clearly  the  intention  of  the 
legislature  to  favor  the  adoption  of  the  law,  as  far  as  it  pos- 
sibly could,  without  depriving  the  people  of  the  right  to  vote 
upon  the  question  altogether, — and  so  it  was  held  in  Vogt  v. 
Dunley  et  al.  97  111.  424. 

We  see  nothing  in  the  act  sustaining  the  view  that  a 
county,   after   having  adopted  township    organization,    and 
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some  of  the  townships  composing  it  have  voted  in  favor  of 
the  law,  is  precluded  from  again  submitting  the  question  to  a 
vote  of  the  entire  county.  The  very  words  of  the  act  seem 
to  authorize  a  vote  by  the  county  under  just  such  a  contin- 
gency. Nor  can  we  give  our  sanction  to  the  view  that  in 
such  case  the  vote  should  be  confined  to  such  precincts  or 
towns,  etc.,  as  have  not,  by  a  previous  vote,  adopted  the  law, 
whether  such  vote  was  more  or  less  than  five  years  before 
such  county  election.  County  election,  by  its  very  terms,  im- 
plies an  election  at  which  every  legal  voter  Of  the  county  has 
a  right  to  vote,  if  he  thinks  proper  to  do  so.  It  follows, 
therefore,  that  an  election  at  which  the  voters  of  one  or 
more  precincts  or  townships  of  the  county  are  excluded  from 
voting,  can  not  properly  be  considered  a  county  election. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois 

v. 

The  St.  Louis  and  Cairo  Railroad  Company. 

Filed  at  Springfield  May  9,  1883. 

Appeal — in  suit  against  a  railroad  company  for  unjust  discrimina- 
tion— to  what  court.  An  action  of  debt,  brought  by  the  State's  attorney 
in  the  circuit  court,  against  a  railroad  company,  for  the  recovery  of  penal- 
ties for  alleged  extortion  and  unjust  discrimination,  which  is  dismissed  by 
the  court,  not  being  a  criminal  case  above  the  grade  of  a  misdemeanor,  and 
not  involving  a  franchise,  or  freehold,  or  the  validity  of  a  statute,  or  con- 
struction of  the  constitution,  and  not  relating  to  the  revenue,  and  the  State 
not  being  interested  in  it,  as  a  party  or  otherwise,  when  the  only  question 
involved  is  the  right  of  the  State's  attorney  to  bring  the  suit,  no  appeal  lies 
directly  to  this  court.  In  such  case  the  appeal  should  be  to  the  Appellate 
Court. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 
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Mr.  James  McCartney,  Attorney  General,  Mr.  J.  M.  Dam- 
ron,  State's  Attorney,  and  Mr.  Angus  Leek,  for  the  People. 

Messrs.  Judd  &  Whitehouse,  for  the  appellee. 

Per  Curiam  :  This  was  an  action  of  debt,  commenced  in 
the  circuit  court  of  Alexander  county  by  the  State's  attorney 
of  that  county,  in  the  name  of  the  People  of  the  State  of 
Illinois,  against  the  St.  Louis  and  Cairo  Kailroad  Company, 
for  the  recovery  of  penalties  for  alleged  extortion  and  unjust 
discrimination,  in  violation  of  the  "Act  to  prevent  extortion 
and  unjust  discrimination,"  etc.,  by  railroad  companies, 
passed  May  2,  1873.  (Kev.  Stat.  1874,  p.  816.)  The  circuit 
court,  on  motion  by  the  defendant,  dismissed  the  case,  on  the 
ground  of  want  of  authority  in  the  State's  attorney,  of  his 
own  motion,  to  bring  the  suit,  and  the  plaintiff  took  this 
appeal  directly  to  this  court. 

The  appeal  must  be  dismissed  for  want  of  jurisdiction  in 
this  court  to  entertain  it.  The  appeal  should  have  been 
taken  to  the  Appellate  Court.  The  case  not  being  a  criminal 
case  above  the  grade  of  a  misdemeanor,  and  it  not  involving 
a  franchise,  or  freehold,  or  the  validity  of  a  statute,  or  con- 
struction of  the  constitution,  and  not  relating  to  the  revenue, 
and  the  State  not  being  interested  in  it,  as  a  party  or  other- 
wise, it  is  not  one  of  the  cases  in  which  an  appeal  may  be 
taken  directly  to  this  court.     Laws  of  1879,  p.  222. 

The  appeal  is  dismissed,  with  leave  to  appellant  to  with- 
draw the  transcript  of  the  record,  and  to  file  the  same  in  the 
Appellate  Court,  if  so  desired. 

Appeal  dismissed. 
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Syllabus. 

Johanna  Meyeb 

v. 
Amzi  Mintonye. 

Filed  at  Springfield  May  9,  1883. 

1.  JudiciaIj  saIjE — strict  compliance  with  the  law  essential  to  divest 
title.  In  judicial  proceedings  in  invitum,  for  the  purpose  of  divesting  the 
title  to  an  estate  of  one  person  and  conferring  it  upon  another,  under  the  con- 
stitution there  must  be  a  strict  compliance  with  the  requirements  of  the  law, 
and  the  purchaser,  in  all  such  cases,  must  know  at  his  peril  that  the  law  has 
been  complied  with.  If  this  is  not  done,  he  fails  to  acquire  a  good  title, 
however  much  he  may  pay  for  the  property. 

2.  Same — sale  under  void  execution — is  also  void.  The  validity  of  every 
execution  sale,  and  the  sheriff's  deed  thereon,  depends  upon  the  officer's 
authority  to  make  such  sale,  and  that  depends  in  all  cases  upon  the  character 
and  validity  of  the  process  under  which  he  acts.  If,  by  reason  of  the  judg- 
ment being  void,  or  having  for  any  cause  become  incapable  of  being  enforced 
by  execution,  as,  where  some  of  the  parties  to  it  have  died,  and  there  has 
been  no  subsequent  revivor  of  it,  and  execution  should  nevertheless  be  sued 
out,  it  will  confer  no  authority  upon  the  officer  executing  it,  and  a  sale  under 
it,  and  a  deed  made  in  pursuance  thereof,  will  be  absolutely  null  and  void. 

3.  Execution — issued  after  the  death  of  the  plaintiff' — when  valid  and 
when  not.  An  execution  sued  out  upon  a  judgment  after  the  death  of  the 
plaintiff  therein,  by  his  administrator,  without  first  having  revived  the  judg- 
ment in  his  favor,  by  scire  facias,  or  filing  his  letters  of  administration, 
under  the  statute,  is  absolutely  void,  and  no  rights  can  be  acquired  under  the 
same. 

4.  Redemption  from  judicial  sale — by  whom,  other  than  the  judgment 
debtor — and  of  the  rights  acquired  thereby.  The  mere  act  of  redeeming 
from  a  judicial  sale  may  be  done  by  one  not  having  the  right  to  redeem,  as 
well  as  by  one  having  such  right,  provided  the  purchaser  sees  proper  to  accept 
of  the  amount  of  the  charge  or  incumbrance,  and  the  effect  of  such  redemp- 
tion will  be  to  divest  all  the  rights  acquired  under  the  sale.  If  the  redemp- 
tion be  made  by  a  judgment  creditor,  in  order  to  be  availing  to  him  under 
his  statutory  right  to  redeem,  and  to  pass  the  title  in  case  of  a  second  sale  in 
satisfaction  of  his  own  judgment,  he  must  have  a  valid  execution,  followed  by 
a  sheriff's  deed  executed  in  conformity  with  the  statute.  It  does  not  follow 
that  because  a  redemption  in  fact  has  been  effected,  the  redeeming  creditor 
will  get  a  good  title  to  the  land,  without  the  existence  of  the  conditions  named. 

5.  So  in  this  case,  land  had  been  sold  under  a  decree  of  foreclosure  of  a 
mortgage,  and  the  administrator  of  a  deceased  judgment  creditor  sued  out  an 


1883.]  Meyer  v.  Mintonye.  415 

Statement  of  the  case. 

execution  on  the  judgment  in  the  name  of  the  deceased  plaintiff,  without 
reviving  such  judgment  or  filing  and  recording  a  copy  of  his  letters  of  admin- 
istration in  the  office  of  the  clerk  of  the  court,  and  deposited  with  the  sheriff 
the  amount  necessary  to  redeem  from  the  master's  sale,  and  caused  a  levy  to 
be  made  upon  the  premises  as  a  redemption  creditor.  The  purchaser  at  the 
master's  sale  accepted  the  redemption  money  of  the  sheriff,  and  the  property 
was  again  sold  and  purchased  by  the  administrator,  to  whom  a  sheriff's  deed 
was  made,  and  the  purchaser  at  the  prior  sale  thereupon  assigned  his  certifi- 
cate of  purchase  to  him,  upon  which  the  administrator  also  received  a  master's 
deed:  Held,  the  administrator  derived  no  title  from  either  the  sheriff's  or 
master's  deed,  because  the  execution  under  which  the  redemption  and  sheriff's 
sale  were  made,  was  void,  and  conferred  no  right  to  redeem,  and  because  by 
the  acceptance  of  the  redemption  money  by  the  first  purchaser,  his  purchase, 
and  all  rights  thereunder,  were  effectually  destroyed,  and  hence  no  deed  could 
be  made  to  him  or  any  one  else  on  his  certificate  of  purchase. 

6.  Same — redemption  by  judgment  creditor — what  right  or  title  he  ac- 
quires thereby.  As  the  acceptance  of  the  money  necessary  to  redeem  from  a 
master's  sale,  by  the  purchaser,  deposited  by  one  having  no  right  to  redeem, 
is  simply  to  extinguish  all  rights  under  the  purchase,  the  legal  effect  of  such 
redemption  is  to  place  the  creditor  so  redeeming  in  the  same  position  in 
respect  to  the  land  as  if  it  had  not  been  previously  sold,  but  this  is  all.  It 
does  not  relieve  him  of  the  duty  of  seeing  that  he  was  proceeding  under  legal 
process.  The  maxim  of  caveat  emptor  applies  as  well  in  cases  where  there 
has  been  a  redemption  as  where  there  has  not. 

7.  Same — redemption  without  right — not  to  operate  as  a  transfer  of  cer- 
tificate of  purchase.  Where  a  party  under  a  void  execution  deposits  with 
the  sheriff  a  sum  sufficient  to  redeem  from  a  prior  master's  sale  of  the  prem- 
ises, which  is  accepted,  the  sole  object  being  to  extinguish  the  prior  pur- 
chaser's title  under  his  purchase,  and  to  enable  the  redemption  creditor  to 
acquire  the  title  by  a  sale  under  his  execution,  which  fails  on  account  of  his 
execution  being  void,  the  court  will  have  no  right  to  hold  the  transaction  as  a 
purchase  and  assignment  of  the  prior  purchaser's  certificate  of  purchase,  as 
that  would  be  to  make  a  contract  for  the  parties. 

8.  Subrogation — only  in  equity.  The  doctrine  of  subrogation  is  a 
creature  of  equity,  and  has  no  application  to  an  action  at  law,  as,  in  eject- 
ment. That  action  lies  for  the  purpose  of  determining  the  legal  title  to  land, 
and  the  equities  of  the  parties,  whether  real  or  supposed,  can  not  be  adjusted 
in  it,  and  such  equities  are  not  affected  by  such  a  proceeding. 

Appeal  from  the  Circuit  Court  of  Mason  county;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

Amzi   Mintonye,  the  appellee,  brought  to  the  November 
term,  1881,  of  the  Mason  circuit  court,  an  action  of  eject- 
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merit,  against  Johanna  Meyer,  the  appellant,  for  the  recovery 
of  a  tract  of  land  in  said  county,  consisting  of  about  two 
hundred  acres,  being  the  same  now  in  controversy.  There 
was  a  recovery  in  the  circuit  court,  and  the  appellant  brings 
the  case  here  for  review. 

There  is  no  room  for  controversy,  nor,  indeed,  is  there  any, 
as  to  the  facts  in  this  case.  They  are  clear,  unequivocal 
and  conclusive  as  to  all  matters  they  tend  to  prove,  and 
hence  nothing  but  pure  questions  of  law  are  presented  for 
determination.     They  are  as  follows  : 

On  the  21st  day  of  August,  1869,  William  Dierks  pur- 
chased the  land  in  question  of  Caleb  W.  Slade,  paying  about 
one-half  of  the  purchase  money  in  cash,  and  giving  his  notes, 
five  in  number,  secured  by  a  mortgage  on  the  premises,  for 
the  deferred  payments.  These  notes  amounted  in  the  aggre- 
gate to  $5300.  The  first  note  was  paid  by  Dierks,  being  the 
only  one  ever  paid  by  him.  The  next  three  were  assigned  by 
Slade  to  John  H.  Kramer,  and  the  fifth  and  last  to  Nancy 
Mintonye.  On  the  17th  of  November,  1879,  Eudolf  Meyer, 
the  husband  of  appellant,  recovered  a  judgment,  in  the  Mason 
circuit  court,  against  the  said  William  Dierks  for  the  sum  of 
$796.25,  upon  which  an  execution  was  duly  issued,  on  the 
2d  of  the  following  month,  and  subsequently  returned  nulla 
bona.  Kramer,  upon  a  bill  filed  by  him  to  foreclose  the 
Dierks  mortgage,  to  which  Nancy  Mintonye  and  Dierks  were 
parties,  obtained  at  the  February  term,  1880,  of  the  Mason 
circuit  court,  a  decree  against  Dierks,  and  an  order  for  the 
sale  of  the  mortgaged  premises.  By  the  decree  $3791.51 
was  found  to  be  then  due  Kramer  on  his  three  notes,  and 
$1447.18  to  Nancy  Mintonye  on  the  note  belonging  to  her. 
The  property  was  sold  by  the  master,  and  purchased  by 
Kramer,  under  this  decree,  on  the  10th  day  of  April,  1880, 
for  $3919.72,  being  the  amount  then  due  him,  he  at  the 
time  receiving  from  the  master  the  usual  certificate  of  pur- 
chase. 
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Eudolf  Meyer  died  on  the  17th  of  November,  1880,  in- 
testate, and  his  widow,  the  appellant,  was  duly  appointed 
administratrix  of  his  estate.  On  the  9th  of  April,  1881,  the 
administratrix,  without  having  caused  her  letters  of  admin- 
istration to  be  filed  and  recorded  in  the  circuit  court  of 
Mason  county,  where  the  judgment  of  Meyer  against  Dierks 
was  obtained,  or  without  having,  by  scire  facias  or  otherwise, 
revived  said  judgment,  sued  out  an  alias  execution  thereon 
in  the  name  of  her  deceased  husband,  and  placed  the  same 
in  the  hands  of  the  sheriff  for  execution,  who  subsequently,  on 
the  11th  of  the  same  month,  levied  said  execution  on  the  land 
in  controversy.  The  appellant  thereupon  paid  to  the  sheriff 
having  such  execution  the  sum  of  $4232.70,  for  the  pur- 
pose of  redeeming  from  the  sale  under  the  Kramer  decree, 
which  sum  the  sheriff  subsequently,  on  the  3d  day  of  May, 
1881,  paid  to  Kramer,  who,  at  the  time,  executed  to  the 
sheriff  the  usual  receipt  acknowledging  payment  of  the 
amount  by  the  sheriff  as  redemption  money  from  the  sale 
under  the  Kramer  decree.  The  lands  in  controversy  were, 
on  the  same  day,  in  pursuance  of  previous  notice,  again 
offered  for  sale,  under  appellant's  alias  execution,  and  no  one 
offering  more  than  the  amount  paid  by  her  to  redeem  from 
the  previous  sale,  the  premises  were  struck  off  to  her,  and 
the  sheriff  then  and  there  executed  to  her  a  deed  for  said 
lands,  of  the  date  last  mentioned,  and  thereupon  returned 
to  the  clerk's  office  said  alias  execution,  with  the  following 
indorsement  thereon :  "No  part  of  the  debt  made,  the 
property  levied  upon  being  redeemed  by  Johanna  Meyer, 
administratrix  of  the  estate  of  Eudolf  Meyer,  deceased,  as 
judgment  creditor  of  William  Dierks,  said  execution  was 
levied  upon  said  property,  and  the  same  advertised  and  sold, 
and  no  greater  amount  than  the  redemption  money,  interest 
and  costs  of  sale  being  bid,  the  same  was  struck  off  and  sold 
to  Johanna  Meyer,  administratrix  of  the  estate  of  Eudolf 
Meyer,  deceased,  for  said  redemption  money,  interest  and 
27— 106  III. 
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costs  of  sale,  and  I  therefore  executed  her  a  deed  for  said 
property. " 

William  Dierks,  for  the  alleged  consideration  of  $1700,  on 
the  9th  day  of  July,  1881,  by  a  good  and  sufficient  deed,  con- 
veyed the  land  in  controversy  to  appellee,  who,  on  the  25th 
of  the  following  month,  commenced  the  present  suit.  Some 
time  after  its  commencement,  notwithstanding  the  redemp- 
tion from  his  purchase  at  the  master's  sale,  Kramer,  with 
the  view,  we  presume,  of  strengthening  appellant's  title, 
assigned  to  her  the  certificate  of  purchase  executed  by  the 
master  to  him,  and  the  master,  on  her  application,  executed 
to  her,  as  assignee  of  Kramer,  a  deed  for  the  premises,  bear- 
ing date  October  21,  1881.  It  was  admitted  by  appellee,  on 
the  trial,  that  Mary  Dierks  is  the  wife  of  William  Dierks,  and 
that  she  is  in  possession  of  the  property  in  controversy  under 
a  lease  to  her  from  appellant,  dated  May  10,  1881,  and  ex- 
tending from  that  date  till  the  1st  day  of  March,  1882,  which 
lease  was  made  in  her  name  at  her  husband's  request,  she 
and  her  husband  having  lived  together  on  the  premises  ever 
since  his  purchase  from  Slade,  as  heretofore  stated. 

Mr.  H.  E.  Nortrup,  and  Mr.  W.  H.  Campbell,  for  the 
appellant : 

Appellant  having  paid  off  the  prior  lien  of  Kramer  to  pre- 
serve her  own  subsequent  and  subordinate  lien,  is,  in  equity, 
entitled  to  be  subrogated  and  substituted  to  all  the  rights  of 
Kramer.  Freeman  on  Void  Judicial  Sales,  sec.  49 ;  Bentley 
v.  Long,  1  Strob.  Eq.  52;  Howard  v.  North,  5  Texas,  316; 
Dufour  v.  Camfrac,  11  Mart.  610;  Brobst  v.  Brock,  10  Wall. 
519 ;  Jackson  v.  Bowen,  7  Cow.  13 ;  Blodgett  v.  Hist,  29  Wis. 
182;   VattWs  Heirs  v.  Fleming's  Heirs,  29  Mo.  152. 

Purchasers  having  paid  mortgage  debt  are  subrogated  to 
mortgagee's  rights.  Kinney  v.  Knoebel,  51  111.  112;  Hough 
v.  Mtna  Life  Ins.  Co.  57  id.  318 ;  Jacques  v.  Fackney,  64  id. 
87;  Bishop  v.  O' Conner,  69  id.  431. 
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If  she  was  subrogated  to  Kramer's  rights,  she  received  no 
greater  right  by  the  assignment  than  she  had  before.  If 
equity  would  have  compelled  an  assignment  of  the  certificate 
of  purchase  to  her  by  Kramer,  he  might  legally  do  so,  and 
she  would  be  protected  to  the  same  extent  as  if  she  had 
acquired  her  rights  by  litigation. 

Mr.  0.  H.  Wright,  and  Mr.  John  W.  Pitman,  for  the 

appellee : 

The  execution  under  which  the  redemption  was  made  being 
in  the  name  of  a  dead  plaintiff,  was  void,  and  the  sheriff's 
sale  and  deed  thereunder  were  nullities.  Brown  v.  Parker, 
15  111.  307;  Scammon  et  al.  v.  Swartwout,  35  id.  326;  Dur- 
ham et  al.  v.  Heaton,  28  id.  270 ;  Eev.  Stat.  1874,  chap.  77, 
sec.  37. 

The  payment  of  the  redemption  money  to  Kramer  extin- 
guished the  sale  to  him,  and  discharged  the  land  from  the 
sale,  as  much  so  as  if  Dierks  himself  had  redeemed  from  that 
sale.  Borders  et  al.  v.  Murphy,  78  111.  81 ;  Clingman  et  al.  v. 
Hopkie,  id.  152 ;  Mulvey  v.  Carpenter  et  al.  id.  580. 

Appellant  is  not  entitled  to  be  subrogated  to  the  rights  of 
Kramer.  She  sought  to  avail  of  a  power  given  by  statute, 
and  lost  by  her  own  negligence  and  fault.  In  such  cases 
equity  gives  no  relief.  1  Story's  Eq.  Jur.  sees.  151,  174, 
175,  177. 

The  equities  of  the  parties  being  equal,  a  court  of  equity 
would  remain  silent  and  passive.  1  Story's  Eq.  Jur.  sec. 
176. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Notwithstanding  the  extended  statement  of  facts,  it  will  be 
perceived,  by  a  careful  analysis  of  them,  the  case  itself  is 
brought  within  a  very  narrow  compass.  As  the  land  in  con- 
troversy originally  belonged  to  Dierks,  through  whom  both 
parties  claim  title,  it  is  clear  if  appellant  has  succeeded  to 
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his  title,  she  acquired  it  either  by  virtue  of  the  sheriff's  deed 
to  her  of  the  3d  of  May,  1881,  or  by  the  master's  conveyance 
to  her  of  the  21st  of  October,  1881,  and  if  she  did  not  acquire 
title  by  either  of  these  conveyances,  it  is  evident  appellee  has 
such  title  by  virtue  of  Dierks'  deed  to  him  of  the  9th  of  July, 
1881,  as  that,  outside  of  the  Slade  mortgage,  is  the  only  con- 
veyance he  has  ever  made  of  the  premises  in  controversy. 
It  is  only  necessary,  therefore,  to  inquire  whether  appellant 
has  shown  title  in  herself  by  either  of  the  conveyances  to 
her  above  mentioned. 

First,  with  respect  to  the  sheriff's  deed.  It  is  hardly 
necessary  to  observe  that  the  validity  of  every  execution 
sale,  and  all  conveyances  or  other  evidences  of  title  founded 
thereon,  depend  upon  the  authority  of  the  officer  to  make 
such  sale,  and  his  authority  in  all  cases  depends  upon  the 
character  and  validity  of  the  process  under  which  he  acts. 
If,  by  reason  of  the  judgment  being  void,  or  having,  from 
any  cause,  become  incapable  of  being  enforced  by  execution, 
as,  where  some  of  the  parties  to  it  have  died,  and  there 
has  been  no  subsequent  revivor  of  it,  and  execution  should 
nevertheless  be  sued  out,  as  was  done  in  this  case,  it  would 
confer  no  authority  whatever  upon  the  officer  executing  it, 
and  a  sale  made  under  it,  and  all  official  conveyances  or 
other  evidences  of  title  founded  thereon,  would  be  absolutely 
null  and  void.  This  familiar  common  law  doctrine  has  long 
since  been  fully  recognized  by  this  court,  and  could  not  now 
be  departed  from  without  endangering  the  titles  to  many 
valuable  estates  that  have  doubtless  been  bought  and  sold 
on  the  faith  of  it.  In  short,  it  has  become  a  rule  of  prop- 
erty, and  it  is  now  too  late  to  question  it.  Pickett  v.  Hart- 
sock,  15  111.  279;  Brown  "v.  Parker,  id.  307;  Turney  et  al.  v. 
Young,  22  id.  253 ;  Scammon  v.  Sivartivout,  35  id.  326 ;  Littler 
v.  The  People  ex  rel.  43  id.  194;  Borders  et  al.  v.  Murphy,  78 
id.  81;  Clingman  et  al.  v.  Hopkie,  id.  152;  Mulvey  v.  Car- 
penter et  al.  id.  580.     Numerous  decisions  to  the  same  effect 
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might  be  cited  from  other  States,  but  it  is  not  necessary  to 
do  so.  The  ratio  decedendi  in  all  these  cases  is,  that  the 
process  having  been  sued  out  in  a  case  not  authorized  by 
law,  it  is  inoperative  and  void,  and  consequently  confers  no 
authority  upon  the  officer  to  act  at  all.  In  such  cases  it  is 
wholly  immaterial  whether  the  invalidity  of  the  process  arises 
from  the  fact  of  the  judgment  being  void,  or  from  some  other 
cause.  It  is  sufficient  that  it  is  issued  in  violation  of  law, 
whatever  may  be  the  ground  of  such  illegality.  It  is  clear, 
therefore,  from  the  above  authorities,  that  by  reason  of  the 
Meyer  judgment  not  having  been  revived  after  his  death,  the 
execution  issued  thereon  was  unauthorized  by  law,  and  that 
consequently  the  sale,  and  sheriff's  deed  made  under  it,  con- 
ferred upon  appellant  no  title  to  the  premises. 

It  remains,  however,  to  consider  what  effect  the  redemp- 
tion under  that  execution  had  on  the  master's  sale,  and  the 
certificate  of  purchase  issued  to  Kramer  in  pursuance  thereof, 
for  it  is  manifest  appellant's  title  depends  exclusively  upon 
whether,  notwithstanding  such  redemption,  Kramer's  interest 
in  the  land  continued  as  before,  for  it  is  clear  the  certificate 
of  purchase  could  not  exist  as  a  muniment  of  title  after  the 
title  itself  had  ceased.  It  still  remained  evidence  of  the  his- 
toric fact  that  the  equitable  title  was  once  in  Kramer,  the 
purchaser,  but  that  was  all.  As  redemption,  when  applied 
to  an  estate,  is  the  mere  act  of  discharging  some  lien,  incum- 
brance or  burden  upon  it,  as,  the  payment  of  a  mortgage 
debt,  or  of  a  judgment  or  decree,  either  before  or  after  sale, 
it  is  important,  in  considering  the  question  we  are  discussing, 
not  to  confound  the  act  of  redeeming  with  the  right  to  redeem, 
or  with  the  right  to  acquire  a  good  title  under  a  conveyance 
made  in  pursuance  of  such  redemption.  The  mere  act  of 
redeeming  may  always  be  done  by  one  person  as  well  as 
another,  provided  the  creditor  sees  proper  to  accept  the 
amount  of  the  charge  or  incumbrance.  For  instance,  if  A 
should  have  a  judgment  against  B,  which  was  a  lien  upon 
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the  latter's  land,  and  C  should,  without  the  knowledge  or 
privity  of  B,  go  to  A  and  propose  to  pay  off  the  judgment  on 
his  own  account,  A  undoubtedly  would  have  the  right  to 
decline  the  payment  without  at  all  affecting  or  prejudicing 
his  lien  upon  the  land;  yet  if  he  should  accept  the  money, 
there  can  be  no  doubt  but  that  the  redemption  of  the  land 
from  the  incumbrance  would  be  complete.  So  in  the  pres- 
ent case,  by  reason  of  the  execution  being  invalid,  it  is  clear 
there  was  no  right  to  redeem,  and  Kramer  might  well  have 
declined  to  receive  the  redemption  money,  had  he  thought 
proper  to  do  so;  but  this  right  to  decline  the  redemption 
money,  when  tendered,  like  most  of  rights,  was  one  that 
might  be  waived,  and  Kramer  having  seen  proper  to  exercise 
it,  no  reason  is  perceived  why  the  redemption  was  not  com- 
plete, notwithstanding  appellant  acquired  no  title  by  her 
subsequent  purchase,  as  we  have  already  seen.  It  does  not 
at  all  follow  that  because  a  redemption  in  fact  has  been 
effected,  the  redeeming  creditor  will  necessarily  get  a  good 
title  to  the  land  redeemed.  That  depends  upon  other  con- 
siderations. To  insure  a  good  title  there  must  be  not  only 
the  payment  of  the  redemption  money,  but  also  a  proper 
levy  and  sale  of  the  premises,  under  a  valid  execution,  fol- 
lowed by  a  sheriff's  deed  executed  in  conformity  with  the 
statute. 

So  far,  then,  as  the  previous  sale  in  this  case  is  concerned, 
we  hold  the  payment,  and  voluntary  acceptance  by  Kramer 
of  the  redemption  money,  had  precisely  the  same  effect  it 
would  have  had  if  the  execution  had  been  valid.  The  effect 
in  either  case  would  be  to  relieve  the  land  of  the  incum- 
brance, the  consequences  of  the  previous  sale,  and  to  extin- 
guish all  rights  under  it,  including  the  certificate  of  purchase. 
But  this  alone,  as  we  have  just  seen,  was  not  sufficient  to 
make  appellant's  title  good  under  her  purchase.  It  simply 
placed  her  in  the  same  position  with  respect  to  the  land  as 
if  it  had  not  been  previously  sold.     It  removed  every  impedi- 
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ment  out  of  the  way  of  her  execution,  thereby  enabling  her  to 
proceed  with  her  execution  in  the  same  manner  as  if  no  pre- 
vious sale  had  ever  occurred.  But  this  was  all.  The  recep- 
tion of  the  redemption  money  by  Kramer  did  not  at  all  relieve 
her  from  the  duty  of  seeing  that  she  was  proceeding  under 
legal  process.  This  must  be  looked  to  in  all  cases,  whether 
there  has  been  any  redemption  or  not,  otherwise  there  is  no 
assurance  of  obtaining  a  good  title.  The  maxim  of  caveat 
emptor  applies  as  well  in  cases  where  there  has  been  a  re- 
demption as  where  there  has  not. 

To  the  suggestion  of  hardship,  so  far  as  it  affects  the  pres- 
ent proceeding,  we  see  nothing  to  distinguish  the  case  in  this 
respect  from  the  common  case  of  one  purchasing  land  at  an 
administrator's  sale,  where,  by  reason  of  the  non-observance 
of  the  statute  regulating  such  sales,  the  purchaser  acquires 
no  title.  Notwithstanding  the  purchase  money  in  such  case 
is  applied  to  the  payment  of  the  ancestor's  debts,  for  which  the 
heir  would  be  liable  to  the  extent  of  assets  received  by  him, 
he  is  nevertheless,  by  the  rules  of  the  common  law,  as  long 
held  by  this,  and  other  courts  of  the  highest  respectability, 
permitted  to  recover  the  land  without  restoring  the  purchase 
money,  or  any  part  of  it.  These  cases  proceed  upon  the  prin- 
ciple that  the  purchaser  must  know,  at  his  peril,  whether  he 
gets  a  good  title.  The  enforcement  of  the  rule  tends  to  se- 
cure an  observance  of  the  law  regulating  such  sales,  and  thus 
preventing  abuses.  Suits  of  this  character  are  proceedings 
in  invitum,  for  the  purpose  of  divesting  the  title  to  an  estate 
of  one  citizen  and  conferring  it  upon  another,  and  this,  under 
our  constitution,  can  only  be  done  by  a  strict  compliance 
with  the  requirements  of  law,  and  the  purchaser  in  all  such 
cases  must  know,  at  his  peril,  that  the  law  is  complied  with. 
If  this  is  not  done,  of  course  he  fails  to  get  a  good  title, 
however  much  he  may  have  paid  for  the  property.  On  the 
other  hand,  if  the  law  is  observed,  he  acquires  a  good  title 
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to  the  estate,  although  he  may  not  have  paid  one-iourth 
its  value. 

To  the  suggestion  that  appellant  ought,  in  some  way,  be 
subrogated  to  the  rights  of  Kramer,  which  is  not  made  very 
clear  by  the  learned  counsel,  it  is  sufficient  to  say  the  doc- 
trine of  subrogation  is  a  creature  of  equity,  and  consequently 
can  have  no  application  to  an  action  at  law  like  the  present. 
This  suit  is  brought  for  the  sole  purpose  of  determining  the 
legal  title  to  a  tract  of  land,  and  the  equities  of  the  parties, 
whether  real  or  supposed,  can  not  be  adjudged  in  it.  If 
appellant  has  any  equities  which  the  law  will  enforce,  which 
is  a  matter  not  before  us  now,  they  are  not  affected  by  this 
proceeding,  and  she  must  go  into  a  court  of  chancery,  where 
such  matters  are  cognizable,  for  a  court  of  law  has  no  power 
or  jurisdiction  to  pass  upon  them. 

As  to  the  further  intimation  that  the  payment  of  the  re- 
demption money  to  Kramer  might  be  treated  as  a  sale  to 
appellant  of  his  certificate  of  purchase,  there  are  several 
answers,  but  one  is  sufficient.  It  is  clear  no  such  thing  was 
intended  by  the  parties,  but  the  very  contrary.  The  object 
in  paying  and  receiving  the  money  was,  as  we  have  abund- 
antly shown,  to  extinguish  Kramer's  title  under  the  previous 
sale,  so  as  to  enable  appellant  to  acquire  title  by  a  sale 
under  her  own  execution,  as  the  sheriff's  return,  which  is  con- 
clusive on  appellant  in  a  mere  collateral  proceeding  like  this, 
clearly  shows ;  and  to  now  turn  round,  in  the  face  of  the 
facts  thus  conclusively  established,  and  hold  the  transaction 
amounted  to  a  mere  sale  of  the  certificate  of  purchase,  would 
be  simply  to  make  a  contract  for  the  parties  which  they 
never  intended,  and  which,  in  all  probability,  was  never 
thought  of  until  after  the  fatal  defect  in  appellant's  title  was 
discovered, — would  be  to  set  at  defiance  all  rules  and  princi- 
ples which  ordinarily  govern  courts  in  determining  whether 
a  contract  does  or  does  not  exist  under  a  given  state  of  facts. 
This  we  are  not  prepared  to  do. 
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The  effect  we  have  given  to  the  redemption  in  this  case  is 

in  strict  conformity  with  the  rule  laid  down  in  the  three  cases 

in  78  111.,  above  cited. 

The  judgment  will  be  affirmed.  T   ,         .     ~       j 

J     &  Judgment  affirmed. 


James  Mix 

v. 

The  People  ex  rel.  John  B.  Shaw. 

Filed  at  Springfield  May  9,  1883. 

1.  Appearance — defence  on  the  merits,  as  a  waiver  of  defects  in  pro- 
cess or  service.  In  personal  actions,  if  the  defendant  appears  and  pleads  to 
the  merits,  it  is  wholly  immaterial  whether  the  service  of  the  summons  was 
defective,  or  whether  any  summons  at  all  was  ever  issued  and  served  upon 
him.  A  party  can  not  appear  and  object  that  the  service  on  him  is  defective, 
and  at  the  same  time  defend  as  to  the  merits  of  the  suit.  Defending  on  the 
merits  is  a  waiver  of  all  objection  to  the  service,  or  even  to  the  entire  want 
of  any  service. 

2.  The  same  rule  applies  to  applications  for  judgment  against  delinquent 
property  for  taxes.  If  the  owner  appears  and  defends  as  to  the  merits,  it 
makes  no  difference  whether  the  notice  given  by  the  advertisement  is  defect- 
ive or  not,  or  whether  there  was  any  advertisement  at  all. 

3.  Taxation — application  for  judgment — of  the  notice — waiver  by  de- 
fence to  the  merits.  On  application  of  a  collector  for  judgment  against 
lands  and  lots  for  taxes,  etc.,  due  thereon,  the  advertisement  of  the  applica- 
tion stands  in  the  place  of  a  summons  in  personal  actions  as  to  the  question 
of  jurisdiction,  and  the  land  owner  may  enter  his  appearance  the  same  as  in 
personal  actions.  It  is  sufficient  if  he  has  either  actual  or  constructive  notice 
of  the  proceeding  against  his  property.  He  can  not  object  to  the  sufficiency 
of  ,the  notice,  and  at  the  same  time  question  the  liability  of  his  property  to 
the  taxes  claimed. 

4.  Same — recording  delinquent  list — date  of  filing  the  list  need  not  be 
stated.  Section  188  of  the  Revenue  act  of  1872,  which  requires  the  collector 
to  file  with  the  county  clerk  the  delinquent  list  five  days  before  the  com- 
mencement of  the  term  at  which  application  is  to  be  made  for  judgment,  and 
making  it  the  duty  of  such  clerk  to  record  the  same  in  a  book  kept  for  that 
purpose,  does  not  require  that  the  date  of  filing  such  delinquent  list  shall  be 
set  forth  in  such  book.  It  is  enough  if  it  appears  by  the  bill  of  exceptions 
that  such  list  was  filed  in  time. 
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5.  Same — amending  delinquent  list — time  to  object  to  defects  or  errors 
in  the  list.  Under  section  191  of  the  Bevenue  law,  if  the  delinquent  list 
shows  the  total  amount  of  taxes  due  on  some  of  the  property  to  be  more  than 
is  stated  in  the  advertisement,  or  if  the  list  is  erroneous,  it  may  be  corrected, 
and  if  the  party  defending  against  judgment  fails  to  point  out  such  discrep- 
ancy, or  any  other  omission  capable  of  being  obviated  by  amendment,  he 
waives  his  objection  thereto,  and  can  not  urge  the  same  as  error. 

6.  Same — city  taxes — ordinance  levying  the  same  need  not  be  published. 
Under  the  general  law  for  the  incorporation  of  cities  and  villages,  it  is  not 
necessary  to  publish  the  ordinances  levying  the  city  taxes,  but  only  the  ordi- 
nances making  appropriations  of  money.  The  ordinance  for  the  levy  of  the 
necessary  taxes  presupposes  antecedent  appropriations,  and  merely  makes  a 
levy  to  raise  money  to  pay  the  appropriations  already  made.  The  total 
amount  of  appropriations  legally  made  is  required  to  be  ascertained  prior  to 
the  passage  of  the  ordinance,  and  it  takes  effect  from  its  passage,  without 
publication  or  posting. 

7.  Same — of  the  necessary  proceedings  by  the  city  authorities  to  con- 
stitute the  levy  a  valid  one.  "Where  a  city  incorporated  under  the  general 
law  proceeds  to  levy  taxes  upon  the  assessment  for  State  and  county  purposes, 
it  is  necessary  that  the  amounts  levied  and  to  be  raised  shall  be  certified  to 
the  county  clerk,  in  order  that  the  taxes  for  the  city  may  be  extended  and 
collected  in  the  manner  provided  for  in  the  general  revenue  laws  of  the  State. 
Where  this  is  done,  it  shows  conclusively  the  election  of  the  city  authorities 
to  proceed  in  the  assessment,  extending  and  collection  of  these  taxes  in  con- 
formity with  article  8  of  the  general  Incorporation  law  of  1872,  and  section 
122  of  the  Kevenue  act.  Section  254,  page  255,  of  the  Revised  Statutes  of 
1874,  has  no  application  to  such  taxes. 

8.  Same — special  taxation  for  sidewalks — may  be  levied  and  collected 
before  the  walk  is  built.  Where  a  city  proceeds  to  construct  a  sidewalk 
under  the  "Act  to  provide  additional  means  for  the  construction  of  side- 
walks," approved  April  15,  1875,  and  in  force  July  1,  1875,  by  special  taxa- 
tion, instead  of  by  assessments,  the  tax  so  levied  can  not  be  defeated  merely 
because  the  sidewalk  has  not  been  built  before  the  tax  is  sought  to  be  col- 
lected. 

Appeal  from  the  County  Court  of  Ford  county ;  the  Hon. 
Hugh  P.  Beach,  Judge,  presiding. 

Mr.  Stephen  K.  Moore,  for  the  appellant : 

On  the  trial  there  was  no  certificate  from  the  printer,  pub- 
lisher, or  financial  agent  of  the  newspaper  publishing  the 
delinquent  list,  attached  to  the  paper  given  in  evidence,  of 
the  due  publication  of  the  list,  as  required  by  section  186, 
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chapter  120,  of  the  Ee vised  Statutes.  Without  this  the  court 
had  no  jurisdiction.  Charles  v.  Waugh,  35  111.  315 ;  McKee 
v.  Supervisors,  53  id.  478 ;  Fox  v.  Turtle,  55  id.  377. 

It  is  claimed  appellant  waived  this  by  filing  objections,  and 
Hale  v.  People,  87  111.  72,  and  People  v.  Sherman,  83  id.  164, 
are  cited.  In  those  cases  this  specific  objection  was  not 
made.  The  party,  by  appearing  and  objecting  to  the  juris- 
diction, does  not  thereby  confer  it. 

Judgment  was  rendered  for  taxes  on  lots  and  blocks 
included  in  the  delinquent  list,  but  omitted  in  the  list  as 
advertised. 

As  to  the  sidewalk  tax,  the  question  was  tried  below  by 
both  parties  on  the  theory  that  such  tax  was  levied  under 
section  134,  et  seq.f  of  the  general  law  of  1876.  The  tax  is 
not  legal  under  this  act.  Section  3  provides,  that  in  case  of 
default  of  the  owner  to  build  the  walk,  and  the  village  builds 
it,  the  cost  of  it  may  be  recovered  in  an  action  of  debt. 
There  is  nothing  to  show  the  owner  was  in  default  in  build- 
ing it.     No  demand  was  made  on  him. 

Mr.  A.  Sample,  for  the  appellee : 

The  objection  to  the  advertisement  was  waived  by  a  gen- 
eral appearance,  and  contesting  the  case  on  the  merits.  The 
appearance  was  not  limited  to  the  objections  filed.  Each 
objection  in  a  tax  case  stands  as  a  plea.  The  objections 
filed  were  signed  by  counsel,  while  pleas  to  the  jurisdiction 
must  be  pleaded  in  person.  1  Chitty's  Pleading,  423;  1 
Saunder's  Pleading  and  Practice,  4 ;  Mineral  Point  R.  R.  Co. 
v.  Keep,  22  111.  9. 

Appearance  may  be  entered  in  a  tax  case,  as  well  as  in 
any  other.  The  publication  of  notice  takes  the  place  of  pro- 
cess.    Fortman  et  al.  v.  Ruggles  et  al.  58  111.  207. 

There  is  nothing  showing  that  judgment  was  entered  against 
lots  or  blocks  of  the  defendant  which  were  included  in  the 
delinquent  list,  but  not   advertised,  and  he   can  not  make 
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objection  for  other  persons.  (Chiniquy  v.  People,  78  111.  570  ; 
Buck  v.  People,  78  id.  560.)  But  if  not  advertised,  the 
appearance  cured  such  defect.  Hale  v.  People,  87  111.  72 ; 
Doyle  v.  Douglass  Machine  Co.  73  id.  273. 

It  is  claimed  the  case  was  tried  on  the  theory  that  the 
sidewalk  was  ordered  under  the  act  of  1872.  This  is  not  cor- 
rect. 

Per  Cukiam  :  This  was  a  proceeding  in  the  county  court 
of  Ford  county,  to  obtain  judgment  against  delinquent  lands 
and  town  lots  for  taxes  and  special  assessments  alleged  to 
be  due  thereon  for  the  years  mentioned  in  the  application. 
James  Mix,  claiming  to  be  the  owner,  appeared  and  filed 
written  objections  to  judgment  against  certain  lands  and  lots 
included  in  the  application,  but  they  were  all  overruled  by 
the  court,  and  from  the  judgment  rendered  he  prosecuted 
this  appeal. 

The  cause  was  first  submitted  for  decision  at  the  January 
term,  1879,  and  in  vacation  thereafter  an  opinion  was  filed 
reversing  the  judgment  of  the  county  court.  Within  the 
time  limited  by  the  rules  of  this  court,  and  in  conformity 
therewith,  a  petition  was  presented  by  the  collector  for  a 
rehearing  of  the  cause.  That  petition  was  considered  and 
allowed  at  the  January  term,  1880,  and  the  cause  was  again 
taken  for  decision. 

One  objection  taken  and  confidently  insisted  upon  was, 
the  advertisement  the  law  requires  the  collector  to  make  for 
judgment  against  delinquent  lands  and  town  lots,  and  which 
he  did  make,  was  not  proven  as  the  statute  requires  it  shall 
be,  and  for  that  reason  it  failed  to  give  the  court  jurisdiction. 
On  the  first  consideration  of  the  case  the  newspaper  adver- 
tisement was  thought  to  be  jurisdictional  and  indispensable, 
and  on  account  of  the  insufficiency  of  the  proof  in  respect  to 
it  the  judgment  was  reversed.  It  is  true  the  advertisement 
in  such  cases  is  jurisdictional,  but  it  is  in  that  sense  a  sum- 
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mons-  in  a  personal  action  is  jurisdictional.  In  personal 
actions,  if  the  defendant  appears  and  pleads  to  the  merits, 
it  is  wholly  immaterial  whether  the  service  was  defective,  or 
whether  any  summons  was  ever  issued  and  served  upon  him. 
The  same  rule  has  been  applied  in  applications  for  judgment 
against  delinquent  property  for  taxes.  Where  the  owner  ap- 
pears, and  defence  is  made  as  to  the  merits  of  the  taxes  for 
which  judgment  is  sought  against  his  property,  the  rule  is, 
it  makes  no  difference  whether  the  notice  given  by  the  adver- 
tisement was  defective  or  not,  or  whether  there  was  any  ad- 
vertisement at  all.  The  People  v.  Sherman,  83  111.  165  ;  Hale 
v.  The  People,  87  id.  72.  A  party  may  enter  his  appearance 
in  a  tax  case  as  well  as  in  a  personal  action  against  him.  It 
is  sufficient  if  the  owner  has  either  actual  or  constructive 
notice  of  the  proceedings  against  his  property.  Fortman  v. 
Buggies,  58  111.  207. 

It  is  not  perceived  it  makes  any  difference  the  owner  in 
this  case  objected,  as  he  insists  he  did,  to  the  sufficiency  of 
the  proof  as  to  the  advertisement,  for  after  that  was  done 
he  defended  on  the  merits  as  to  the  liability  of  his  property 
for  the  taxes  assessed  against  it.  That  concluded  him  from 
further  objecting  to  the  sufficiency  of  the  notice  afforded  by 
the  advertisement.  A  party  to  a  personal  action  can  not 
object  that  the  service  upon  him  is  defective,  and  at  the 
same  time  defend  as  to  the  merits  of  the  suit.  Doing  the 
latter  operates  as  a  waiver  of  all  objection  that  could  have 
been  taken  to  the  service,  or,  indeed,  whether  there  was  any 
service  at  all.  As  has  been  seen,  the  same  practice  prevails 
in  tax  cases,  and  there  is  certainly  no  good  reason  why  it 
should  not. 

The  same  reasoning  answers  the  objection  insisted  upon 
that  judgment  was  rendered  against  property  embraced  in 
the  delinquent  list  filed,  but  not  included  in  the  advertise- 
ment that  was  in  fact  made. 
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On  the  other  questions  made,  the  court  adheres  to  the 
views  expressed  in  its  former  opinion,  delivered  by  Mr.  Jus- 
tice Baker,  when  he  was  a  member  of  this  court,  and  will 
simply  restate  them. 

It  appears  from  the  bill  of  exceptions,  the  People  offered 
in  evidence  the  delinquent  list,  and  certain  specified  objec- 
tions were  made  thereto  by  contestant.  It  was  stated  as  an 
objection,  the  list  was  not  filed  in  due  time.  Section  188 
of  the  Kevenue  act  of  1872,  provides:  "The  collector  shall 
file  with  the  county  clerk  the  list  of  delinquent  lands  and 
lots,  which  shall  be  made  out  in  numerical  order,  and  con- 
tain all  the  information  necessary  to  be  recorded,  at  least 
five  days  before  the  commencement  of  the  term  at  which 
application  for  judgment  is  to  be  made ;  and  said  clerk  shall 
receive  and  record  the  same  in  a  book  to  be  kept  for  that 
purpose,  which  said  book  shall  set  forth  the  names  of  the 
owners,  if  known,  the  proper  description  of  the  land  or  lot, 
the  year  or  years  for  which  the  tax  or  special  assessment  is 
due,  the  valuation  upon  which  the  tax  is  extended,  the  amount 
of  each  kind  of  tax  or  special  assessments,  the  costs,  and 
total  amount  charged  against  such  land  or  lot. "  It  will  be 
noted  the  date  of  the  filing  of  the  delinquent  list  is  not  re- 
quired to  be  set  forth  therein,  and  that  date  is  not  one  of  the 
matters  required  to  be  set  forth  in  the  record  book  kept  by 
the  clerk.  This  delinquent  list  contains  all  the  information 
specifically  enumerated  in  the  statute.  As  there  is  no  statute 
imposing  upon  the  collector  the  duty  of  making  in  his  delin- 
quent list  a  recitation  of  the  date  of  filing,  the  blank  left 
by  him  in  that  respect  is  of  small  moment.  If  attention 
had  been  challenged  thereto  on  the  hearing,  the  blank  could 
readily  have  been  filled,  under  section  191  of  the  Eevenue  act, 
by  the  insertion  of  the  proper  date.  The  substantial  matter 
is  the  fact  as  to  whether  the  list  was  actually  filed  with  the 
clerk  at  least  five  days  before  the  commencement  of  the  term. 
It  does  appear  from  the  record  the  first  day  of  the  term  was 
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the  21st  day  of  May,  and  it  further  appears,  from  the  bill  of 
exceptions  preserved  therein,  by  the  admission  of  appellant 
himself,  the  delinquent  list  was  filed  on  the  15th  day  of  May. 
This  we  think  amply  sufficient. 

The  point  is  made,  the  total  amount  due,  as  shown  by  the 
advertisement,  is,  as  to  some  of  the  property,  less  than  the 
amount  shown  by  the  delinquent  list,  and  that  there  is  no 
law  to  add  to  the  tax  between  the  publication  of  the  one  and 
the  filing  of  the  other.  If,  as  is  urged,  the  delinquent  list  is 
erroneous,  the  necessary  corrections  could  readily  have  been 
made,  if  pointed  out,  under  said  section  191,  which  provides 
that  in  all  judicial  proceedings,  of  any  kind,  for  the  collec- 
tion of  taxes  and  special  assessments,  all  amendments  may 
be  made  which,  by  law,  could  be  made  in  personal  actions 
pending  in  said  court.  Appellant  should  have  specifically 
pointed  out  the  discrepancies  in  the  county  court  when  there 
was  opportunity  for  amendment. 

It  is  claimed  the  city  tax  levy  of  the  city  of  Paxton  is 
illegal.  The  city  is  organized  under  the  general  Incorpora- 
tion law  of  1872.  All  ordinances  making  appropriations  of 
money  are,  by  section  64  of  that  act,  required  to  be  published 
in  a  newspaper,  or  by  posting.  The  ordinance  making  the 
city  tax  levy  included  in  this  case,  was  adopted  August  7, 
1876,  and  it  is  urged  there  is  no  sufficient  proof  in  this 
record  it  was  published.  It  is  provided  in  section  111  of  the 
act  that  the  city  council  shall  each  year  ascertain  the  total 
amount  of  appropriations,  for  all  corporate  purposes,  legally 
made,  and  to  be  collected  from  the  tax  levy  of  that  fiscal  year, 
and,  by  ordinance,  levy  and  assess  such  amount  so  ascer- 
tained, upon  the  real  and  personal  property  within  the  city 
subject  to  taxation.  We  do  not  understand  it  to  be  necessary 
to  publish  the  ordinance  levying  the  taxes.  Such  ordinance 
presupposes  antecedent  appropriations,  and  merely  makes  a 
levy  to  raise  money  to  pay  appropriations  already  made. 
The  total  amount  of  appropriations  legally  made  is  required 
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to  be  ascertained  prior  to  its  passage.  We  find  in  this  very 
record  an  ordinance  of  July  7,  1876,  duly  published,  making 
appropriations  for  certain  specified  purposes,  and  in  certain 
specified  amounts,  amounting  in  the  aggregate  to  the  sum  of 
$4155.  The  appropriations,  then,  were  already  made,  and 
in  strict  compliance  with  the  requirements  of  said  section  64. 
The  ordinance  of  August  7  only  acted  upon  these  appropria- 
tions, and  provided  for  levying  a  tax  to  pay  these  amounts 
that  had  been  appropriated.  It  was  not  an  ordinance  of  the 
character  claimed  for  it,  and  it  was  not  necessary  it  should 
be  published  in  order  to  give  it  validity.  It  took  effect  from 
and  after  its  passage. 

A  certified  copy  of  the  ordinance  was  properly  filed  with 
the  county  clerk.  It  was  necessary  the  amounts  levied  and 
to  be  raised  by  taxation  should  be  certified  to  him,  in  order 
that  the  taxes  for  the  city  might  be  extended  and  collected 
in  the  manner  provided  in  the  general  revenue  laws  of  the 
State.  The  ordinance  that  levied  the  tax,  assessed  it  upon 
the  real  and  personal  property  of  the  city  subject  to  taxation, 
"as  the  same  is  assessed  for  State  and  county  purposes," — 
thus  conclusively  showing  this  election  of  the  city  authori- 
ties to  proceed  in  the  assessment,  extending  and  collection  of 
these  taxes  in  conformity  with  article  8  of  the  general  In- 
corporation law  of  1872,  and  section  122  of  the  Eevenue  act. 
The  section  referred  to  by  appellant, — section  254,  p.  255, 
Kev.  Stat.  1874, — -has  no  application  whatever  to  these  city 
taxes. 

Objection  is  made  to  the  sidewalk  tax  assessed  against  a 
portion  of  appellant's  property.  It  is  urged  that  the  side- 
walk was  not  built,  aiid  an  assessment  of  special  benefits 
made,  in  conformity  with  section  134,  et  seq.,  of  the  general 
law  of  1872.  It  is  very  evident  the  sidewalk  was  not  con- 
structed under  the  provisions  of  that  law,  but  in  accordance 
with  the  provisions  of  "An  act  to  provide  additional  means 
for  the  construction  of  sidewalks  in  cities,  towns  and  vil 
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lages, "  approved  April  15,  1875,  and  in  force  July  1,  1875, 
(Laws  1875,  63.)  This  latter  legislative  act,  which  is  plainly 
the  one  sought  to  be  followed  in  the  matter  of  this  sidewalk, 
is  wholly  ignored  by  appellant  in  his  brief  and  argument. 
Under  its  provisions,  sidewalks  may  be  built  by  special  taxa- 
tion, instead  of  by  assessments  of  special  benefits.  It  is  not 
perceived  wherein  the  procedure  adopted  by  the  city  of  Paxton 
substantially  varied  from  the  mode  authorized  by  the  several 
sections  of  this  latter  act.  No  such  variance  is  pointed  out, 
nor  is  any  question  made  upon  the  validity  of  the  act. 

No  material  error  appearing  that  substantially  affects  the 
justice  of  the  taxes  and  assessments  involved,  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Darius  H.  Denton  et  al, 

v. 

Amos  C.  Jackson. 

Filed  at  Ottawa  May  10,  1883. 

1.  Statute  of  Frauds— promise  to  pay  the  debt  of  another.  A  prom- 
ise to  pay  the  debt  of  another,  after  the  debt  has  been  already  incurred,  is 
void,  unless  such  promise  is  made  in  writing. 

2.  Commission  merchant — purchasing  for  future  delivery — on  mar- 
gins— notice  to  the  customer  before  sale.  Where  a  commission  merchant 
purchases  pork  and  lard  on  the  board  of  trade  for  a  customer,  for  future 
delivery,  the  customer  having  advanced  the  required  margin,  and  no  agree- 
ment is  made  as  to  notice  in  case  the  commission  merchant  is  compelled  to 
secure  himself  against  loss  by  a  sale  of  the  property,  the  transaction  will  be 
governed  by  the  rules  of  the  board  of  trade;  and  if  its  rules  require  notice, 
the  merchant  must  give  it  before  he  can  place  his  customer  in  default.  If 
there  is  no  contract  in  regard  to  such  notice,  or  any  rule  of  the  board  of  trade, 
the  common  law  requires  a  reasonable  notice  to  the  customer,  and  opportu- 
nity to  make  the  margins  good  before  a  sale. 

3.  Same — liability  in  case  of  a  wrongful  sale.  If  a  purchaser  through 
a  commission  merchant,  on  the  board  of  trade,  has  sufficient  margins  in  the 
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hands  of  the  latter,  the  commission  merchant  will  have  no  right  to  sell  the 
property  without  authority  from  the  purchaser  he  represents;  and  if  he  does 
so  sell,  and  loss  results,  he  will  be  bound  to  make  good  the  purchaser's  loss, 
and  such  purchaser  may,  in  such  case,  recover  of  him  the  full  amount  depos- 
ited as  margins. 

4.  Instruction — mere  obscurity  not  fatal.  The  mere  obscurity  of  an 
instruction  is  no  ground  for  a  reversal.  The  instruction  must  mislead,  or  be 
calculated  to  mislead,  to  the  injury  of  the  party  against  whom  it  is  given,  to 
justify  a  reversal. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Walker  &  Carter,  for  the  appellants. 

Mr.  Frederick  A.  Herring,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  by  appellee  to  recover  moneys  placed 
in  the  hands  of  appellants  as  margins  on  the  purchase  of 
pork  and  lard  on  the  board  of  trade  in  Chicago.  Of  the 
undisputed  facts  it  appears  appellee  commenced  dealing  in 
these  articles  on  the  board  of  trade  in  the  spring  of  1881, 
and  so  continued,  at  intervals,  until  the  12th  day  of  Decem- 
ber of  that  year.  To  enable  him  to  do  so,  he  employed 
appellants,  who  were  commission  merchants  in  the  city,  he 
remitting  the  margins  on  each  purchase,  and  as  they  became 
necessary  as  prices  declined.  He  had  thus  made  and  closed 
a  number  of  purchases.  On  the  12th  of  December,  1881, 
appellants  held  for  appellee  2000  barrels  of  pork  and  500 
barrels  of  lard,  for  delivery  the  next  month.  Appellee  claims 
he  had  in  the  hands  of  appellants  $3275.69  as  margins,  and 
that  the  amount  of  pork  and  lard  claimed  to  have  been  held 
for  him  by  appellants  required  but  $3000  as  margins,  accord- 
ing to  their  agreement.  On  that  day  appellants  closed  out, 
or  claimed  to  have  sold  the  purchases,  at  a  loss  of  $1927.50. 
We  have  not  been  able  to  find  any  evidence  of  whom  the 
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property  was  purchased,  or  to  whom  it  was  sold,  or  whether 
the  purchase  and  sale  was  merely  a  supposed  or  fictitious 
transaction  on  the  part  of  appellants,  or  whether  a  mere 
entry  of  a  memorandum  in  their  books  that  appellee  had 
purchased  or  sold  the  articles  ordered,  was,  by  them  and 
others,  treated  and  considered  as  purchases. 

It  is  not  disputed  that  in  September,  1881,  J.  K.  Plank,  a 
farmer  residing  in  the  neighborhood  of  appellee,  made  pur- 
chases, on  his  own  account,  through  appellants,  of  grain  and 
other  articles  on  the  board  of  trade,  furnishing  margins,  and, 
as  usual  with  country  dealers  on  the  board,  he  was  sold  out, 
on  the  7th  day  of  November,  1881,  at  a  loss,  as  they  claim,  of 
§1227.50.  Appellee  and  Plank  made  some  purchases  in  Sep- 
tember, 1881,  but  it  seems  to  be  admitted  on  all  hands  that 
these  joint  purchases  were  closed  up  by  the  1st  of  October, 
1881.  It  is  conceded  that  appellants  appropriated  $1097.50 
of  money  remitted  by  appellee,  and  credited  it  to  Plank's 
account,  to  cover  his  losses,  and  charged  it  up  to  appellee. 
He  protested  against  this  action  on  their  part,  but  they 
claimed  that  they  did  it  under  authority  from  him,  and  this 
he  denies.  On  the  12th  of  December,  1881,  appellants  tele- 
graphed to  put  up  more  margins,  but  receiving  no  answer, 
they,  in  about  three  and  one-half  hours  afterwards,  sold  the 
pork  and  lard,  as  they  claim,  at  a  loss  of  $1927.50,  on  the 
claim  that  appellee's  margins  were  within  $100.69  of  being 
exhausted.  He,  on  the  contrary,  claims  when  they  sold  he 
had  as  margins  in  their  hands  $3275.69,  and  upwards  of 
$200  more  than  was  required  under  their  agreement,  and  he 
claims  the  sale  was  unauthorized,  and  being  so,  they  should 
bear  the  loss.  They  also  claim  that  he  authorized  them  to 
sell,  but  this  he  denies.  On  the  trial  the  jury  found  a  ver- 
dict in  favor  of  plaintiff  for  $3175,  having  deducted  the  sum 
of  $100.69  appellants  had  paid  into  court.  After  overruling 
a  motion  for  a  new  trial,  the  court  rendered  a  judgment  on 
the  verdict.    Defendants  thereupon  appealed  to  the  Appellate 
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Court  for  the  First  District,  where  the  judgment  was  affirmed, 
and  they  appeal  to  this  court. 

On  the  question  of  the  authority  to  sell  at  the  discretion  of 
appellants,  and  to  appropriate  funds  remitted  by  appellee  to 
cover  losses  by  Plank,  the  evidence  is  conflicting;  but  the 
jury  found  in  favor  of  appellee,  and  the  Appellate  Court  hav- 
ing affirmed  the  judgment,  they  found  the  facts  as  did  the 
jury,  and  we  must  accept  these  findings  as  conclusive,  and 
are  prohibited  from  considering  the  weight  of  the  evidence. 
We  can,  therefore,  only  consider  questions  of  law  presented 
by  the  record.  Exceptions  are  taken  to  the  instructions 
given  for  appellee,  and  it  is  insisted  that  they  are  erroneous, 
and  must  have  misled  the  jury  in  their  finding. 

It  is  first  claimed  that  there  is  no  evidence  upon  which  to 
base  appellee's  second,  fifth  and  sixth  instructions.  There 
was  evidence  that  the  remittances  by  appellee  were  credited 
to  him,  and  afterwards  a  portion  of  the  amount  was  trans- 
ferred to  Plank's  credit.  The  evidence  is  conflicting  as  to 
whether  they  were  authorized  to  make  the  transfer.  There 
was  evidence  tending  to  prove  appellee  authorized  appellants 
to  make  the  transfer,  and  this  evidence  was  contradicted. 
It  was  therefore  proper  for  the  court  to  instruct  the  jury  as 
to  the  Statute  of  Frauds.  If  there  was  a  promise  by  appel- 
lee to  pay  the  debt  of  Plank  after  it  was  incurred,  then  it 
was  not  error  to  instruct  the  jury  that  such  a  promise  would 
be  void  unless  it  was  in  writing,  and  signed  as  required  by 
the  statute.  There  was  evidence  tending  to  prove  such  a 
promise,  but  not  in  writing. 

It  is  insisted  that  the  trial  court  misdirected  the  jury  as 
to  notice  that  appellants  would  sell  the  pork  and  lard  unless 
margins  were  made  good.  The  instruction  complained  of  is 
this: 

"And  if  the  pork  and  lard  were  sold  by  the  order  or  con- 
sent of  the  plaintiff  on  December  12,  1881,  then  no  recovery 
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can  be  had ;  or  if  the  plaintiff's  margins  became  exhausted, 
and  he  was  notified  to  produce  the  necessary  margins,  and 
failed  to  do  so  within  a  reasonable  time,  according  to  the 
customs  and  usages  of  the  board  of  trade,  if  any  custom  or 
usage  existed  in  regard  to  the  same,  then  such  sale  was  jus- 
tifiable ;  but  if  the  jury  believe,  from  the  evidence,  that  such 
sales  were  made  without  any  notice  to  the  plaintiff,  and  if  a 
notice  was  required  by  the  customs  and  usages  of  the  board 
of  trade,  and  without  his  assent,  or  that  his  margins  had  not 
become  exhausted,  the  plaintiff  has  a  right,  in  law,  to  repu- 
diate the  trades  thus  made,  and  recover  from  the  defendants 
such  sums  of  money  as  he  had  on  deposit  with  the  defend- 
ants, irrespective  of  the  loss  or  profit  which  may  have  resulted 
from  the  purchase  of  the  aforesaid  articles.  The  jury  are 
instructed,  as  a  matter  of  law,  that  in  the  absence  of  any 
express  contract,  or  any  custom  or  usage  in  relation  thereto, 
between  a  commission  merchant  doing  business  upon  the 
board  of  trade  in  the  city  of  Chicago  and  his  customer, 
the  commission  merchant  has  no  right  to  sell  or  close  out  the 
contracts  made  for  the  customer  before  the  maturity  of  the 
contracts,  unless  the  customer  so  directs,  or  unless  the  cus- 
tomer fails  to  keep  his  margins  good.  Upon  his  neglect  or 
refusal  to  do  so,  and  if  the  commission  merchant  does  so  sell 
out  or  close  out  such  contracts,  the  customer,  under  such 
circumstances  as  above,  can  recover  back  of  the  commission 
merchant  the  money  deposited  as  margins,  and  the  loss,  if 
any,  occasioned  by  the  closing  out  of  such  contracts,  must 
be  borne  by  the  commission  merchant." 

We  perceive  no  objection  to  this  instruction.  It  announces 
a  correct  principle  of  law.  If  the  parties  made  no  agreement 
as  to  notice  in  case  the  commission  merchant  was  compelled 
to  secure  himself  against  loss  by  a  sale  of  the  property,  then 
the  transaction  was  to  be  governed  by  the  rules  of  the  board 
of  trade;  and  if  its  rules  required  notice,  appellants  were 
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bound  to  give  it  before  they  could  place  appellee  in  default. 
(Corbett  v.  Underwood,  83  111.  324 ;  Moeller  v.  McLagan,  60 
id.  317.)  If  there  was  no  contract  in  regard  to  such  notice, 
nor  any  rule  of  the  board  of  trade,  then  the  common  law 
would  require  reasonable  notice  and  opportunity  to  make  his 
margins  good ;  or  if  his  margins  were  good,  appellants  had 
no  right  to  sell  the  pork  and  lard.  If  they  sold  wrongfully, 
and  without  authority  from  appellee,  and  loss  resulted,  ap- 
pellants, under  every  principle  of  law  and  justice,  would  be 
liable  to  make  good  appellee's  loss  occasioned  by  their  wrong- 
ful act.  The  custom  of  the  board  of  trade  was  in  evidence 
before  the  jury,  and  we  find  no  evidence  of  a  special  agree- 
ment between  the  parties,  and  the  instruction  was  proper  to 
enable  the  jury  to  intelligently  apply  the  law  to  the  facts  as 
they  might  find  them. 

It  is  insisted  that  the  third  and  fourth  instructions  for 
appellee  are  obscure,  and  they  could  not  have  been  under- 
stood by  the  jury.  If  this  were  true,  their  mere  obscurity 
alone  would  be  no  ground  for  a  reversal.  Such  instructions 
must  mislead,  or  be  calculated  to  mislead,  to  the  injury  of 
the  party  against  whom  they  are  given,  before  we  are  called 
on  to  reverse.  After  a  careful  examination  we  are  unable  to 
see  that  these  instructions  could  have  produced  that  effect. 
Taking  all  the  instructions  together,  we  are  of  opinion  that 
they  presented  the  law  of  the  case  fairly  to  the  jury. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 
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E.  C.  Eeichwald  et  al. 

v. 

The  Commercial  Hotel  Company  et  al. 

Filed  at  Ottawa  May  10,  1883. 

1.  Corporation — ratification  of  acts  of  its  officers — what  so  regarded. 

Notes  given  by  the  president  of  a  corporation  formed  under  the  laws  of  the 
State  of  Iowa,  and  mortgages  given  to  secure  the  same,  executed  by  the  presi- 
dent and  the  secretary,  under  the  corporate  seal,  which  notes  were  entered 
upon  the  company's  book  of  bills  payable,  and  in  its  statement  of  liabilities 
posted  yearly  in  Iowa,  as  required  by  law,  though  made  without  authority 
from  the  board  of  directors,  are  valid  obligations  when  the  directors  after- 
wards authorize  and  approve  a  sale  of  property  in  satisfaction  of  the  same. 
This  action  of  the  directors  amounts  to  an  adoption  and  ratification  of  the 
acts  of  the  officers. 

2.  Same— powers  of  directors — construction  given  to  the  action  of  the 
stockholders.  Where,  by  the  articles  of  an  Iowa  corporation,  it  was  provided 
that  the  company  should  have  "the  right  to  purchase,  sell,  mortgage,  control 
and  lease  hotel  property,  either  real  or  personal,  or  both,  and  to  exercise  all 
such  other  incidental  powers  as  shall  be  necessary  in  conducting  said  busi- 
ness" of  keeping  hotels,  and  also  provided  that  the  stockholders,  at  any  annual 
meeting,  might  adopt  such  by-laws  for  the  government  of  the  board  of  direct- 
ors, etc.,  as  they  might  deem  necessary,  and  the  stockholders,  at  their  first 
meeting,  passed  a  resolution  that  they  deemed  it  not  necessary  to  adopt  by- 
laws, for  the  reason  that  the  articles  of  incorporation  provided  that  the  con- 
trol and  management  of  the  corporation  should  be  in  the  hands  of  the  board 
of  directors,  which,  at  the  next  annual  meeting,  was  re-adopted:  Held,  that 
such  resolution  amounted  to  an  expression  of  the  stockholders  to  leave  the 
entire  control  and  management  of  the  corporate  business  with  the  directory, 
the  same  as  the  stockholders  themselves  might  do. 

3.  Same — right  to  assume  liabilities  incurred  before  organization. 
Corporations  may,  by  express  agreement,  assume  obligations  entered  into  by 
its  promoters  prior  to  its  organization,  with  a  view  thereto,  where  the  corpo- 
ration receives  the  benefit  of  that  in  respect  of  which  such  obligations  were 
incurred. 

4.  Same — consideration  for  its  obligation  given  to  discharge  a  prior 
incumbrance  on  property  received  on  subscription  to  stock.  A  hotel  com- 
pany was  organized  with  a  capital  stock  of  $160,000,  which  was  all  subscribed 
by  one  of  the  corporators,  except  three  shares,  of  $100,  none  of  which  was 
ever  paid.  At  the  time  of  the  organization  of  the  corporation  the  principal 
stockholder,  who  was  elected  president,  was  the  owner  of  a  large  amount  of 
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hotel  furniture,  subject  to  a  chattel  mortgage  of  $115,000,  which  he  turned 
over  to  the  company  in  payment  of  his  subscription,  in  pursuance  of  an 
arrangement  made  prior  to  the  organization,  and  the  company,  in  pursuance 
of  the  same  arrangement,  gave  its  notes,  secured  by  chattel  mortgage  on  the 
same  property,  to  release  it  from  the  prior  incumbrances,  and  such  property 
constituted  the  sole  assets  of  the  company.  It  was  held,  that  so  far  as  the 
hotel  company  was  concerned  it  received  a  full  consideration  for  the  notes 
and  mortgage  so  given,  and  that  they  were  valid  obligations. 

5.  Same — powers  of  corporations  organised  under  the  laws  of  Iowa.  A 
corporation  formed  under  the  laws  of  Iowa  has  the  power  to  make  contracts 
and  acquire  and  transfer  property,  the  same  as  a  natural  person,  and  unless 
prohibited  may  borrow  money,  execute  a  mortgage  on  the  corporate  property, 
and  contract  in  respect  thereto,  the  same  as  an  individual  may  do. 

6.  Same — powers  outside  the  place  of  its  creation.  A  corporation  can 
not  perform  acts  outside  of  the  State  under  which  it  is  created,  which  are 
strictly  corporate  acts,  but  may  perform  other  acts  not  corporate  acts  in  the 
strict  sense  of  those  words. 

7.  Same — what  are  "corporate  acts,"  as  distinguished  from  acts  of 
agents.  The  courts  differ  as  to  what  are  corporate  acts  and  what  are  acts 
merely  of  agents,  some  holding  that  the  directors  are  only  agents,  and  others 
holding  their  acts  to  be  corporate  acts.  The  acts  of  an  Iowa  corporation  in 
acquiring  property  in  this  State,  and  in  giving  notes  and  mortgages  for  that 
purpose,  and  in  selling  all  its  corporate  property  in  this  State  to  discharge  and 
satisfy  such  notes  and  mortgages,  are  not  corporate  acts,  but  such  as  may  be 
done  by  the  directors  in  the  exercise  of  their  powers  as  agents  of  the  cor- 
poration, and  are  such  as  may  be  well  performed  in  this  State. 

8.  Same — right  of  corporation  to  turn  out  property  to  pay  debts — and 
to  prefer  creditors.  A  corporation,  like  a  private  individual,  independent 
of  any  positive  law  to  the  contrary,  may  turn  out  a  part  or  the  whole  of  its 
property  in  payment  of  its  debts,  and  in  doing  so  may  prefer  creditors,  if 
done  in  good  faith  and  not  for  a  fraudulent  purpose. 

9.  Same — disposal  of  entire  property — will  not  work  a  dissolution.  The 
disposal  of  all  the  property  of  a  corporation  will  not  operate  to  end  or  dissolve 
the  corporation. 

10.  Same — securing  debt  to  stockholder  in  exclusion  of  others  not  fraud- 
ulent. The  fact  that  one  is  a  stockholder  in  a  corporation  does  not  debar 
him  from  obtaining  security  for  debts  due  to  himself  from  the  corporation, 
to  the  exclusion  of  other  creditors. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;   the  Hon.  George  Gardner,  Judge,  presiding. 
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In  the  month  of  April,  1876,  the  Commercial  Hotel  Com- 
pany was  organized  as  a  corporation,  under  the  laws  of  the 
State  of  Iowa,  to  transact  the  business  of  keeping  hotels  at 
any  places  or  place  in  the  States  of  Iowa  and  Illinois,  or 
either  of  them,  with  a  capital  stock  of  $160,000,  divided  into 
1600  shares,  of  $100  each.  Pulling  subscribed  for  1597 
shares,  Cronkhite  for  one  share,  Platner  for  one,  and  White 
for  one.  The  officers  of  the  corporation  were,  Pulling,  presi- 
dent, Cronkhite,  vice-president,  and  Platner,  secretary  and 
treasurer.  For  some  time  previous,  Pulling  had  been  carry- 
ing on  the  Commercial  Hotel,  in  Chicago,  for  the  furniture 
and  fixtures  of  which  Ingraham  had  made  advances  of  money 
to  the  amount  of  about  $115,000,  for  which,  and  to  secure 
which,  Pulling  had  given  his  notes  to  Ingraham,  and  a  chat- 
tel mortgage  upon  said  hotel  property,  the  mortgage  not  being 
recorded.  Cronkhite  made  a  purchase  of  one  Hale  of  a  build- 
ing in  Chicago,  for  certain  property  and  $20,000,  which  build- 
ing, by  direction  of  Cronkhite,  Hale  conveyed  to  Ingraham, 
and  on  March  15,  1876,  a  written  agreement  was  entered  into 
between  Cronkhite  and  Pulling  of  the  one  part,  and  Ingra- 
ham of  the  other  part,  whereby  it  was  agreed  that  the  Hale 
building  conveyed  to  Ingraham  should  be  held  by  the  latter 
as  security  for  the  sum  of  $100,000,  and  as  further  security 
therefor  there  was  to  be  given  $20,000  of  the  stock  of  the 
Commercial  Hotel  Company,  when  it  should  thereafter  issue. 
This  arranged  for  $100,000  of  the  indebtedness  of  Pulling  to 
Ingraham  on  account  of  the  hotel  property.  Upon  the  organ- 
ization of  the  Commercial  Hotel  Company,  Pulling  transfer- 
red to  the  corporation  the  said  furniture  and  fixtures  of  the 
Commercial  Hotel,  in  Chicago,  which  he  had  previously  been 
keeping,  in  full  payment  of  his  subscription  for  1597  shares 
of  stock, — $159,700.  Cronkhite's  subscription  of  one  share, 
Platner's  of  one  share,  and  White's  of  one  share,  were  all 
paid  for  in  services  to  be  rendered.  For  the  $20,000,  part 
purchase  money  for  the  Hale  building,  due  from  Cronkhite  to 
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Hale,  the  company,  after  its  organization,  and  on  May  12, 
1876,  gave  its  notes  to  Hale,  and  a  chattel  mortgage  to  secure 
their  payment  on  said  hotel  furniture  and  fixtures.  It  also 
gave  its  notes  to  Ingraham  for  $14,780.56,  to  cover  the  bal- 
ance over  $100,000  of  the  indebtedness  to  him  of  Pulling  for 
the  hotel  property.  The  Hale  chattel  mortgage  was  subse- 
quently sold  and  assigned  to  Lyon,  and  sundry  payments, 
mostly  from  advances  made  by  Ingraham,  were  made  from 
time  to  time  upon  the  mortgage. 

On  May  11,  1878,  the  hotel  company  executed  new  notes 
for  $25,000,  in  renewal  of  the  Hale  chattel  mortgage  assigned 
to  Lyon,  and  interest,  and  for  advances  made  by  Ingra- 
ham, and  secured  the  same  by  a  new  chattel  mortgage  on 
the  hotel  property,  and  took  up  the  old  paper  and  mortgage, — 
$15,000  of  the  new  paper  belonged  to  Lyon,  and  $10,000  to 
Ingraham.  In  September,  1878,  the  unsecured  indebtedness 
of  the  hotel  company  to  Ingraham,  including  the  original 
notes  of  $14,780.56  aforementioned,  was  over  $22,000,  and, 
including  the  chattel  mortgage  indebtedness,  the  liabilities 
of  the  company  to  Ingraham  and  Lyon  amounted  to  about 
$47,000.  In  the  fall  of  1878  possession  was  taken  under  the 
Lyon  chattel  mortgage,  and  a  custodian  placed  in  the  hotel. 
Subsequently,  and  with  the  unanimous  consent  and  approval 
of  the  board  of  directors,  a  settlement  was  made  with  Ingra- 
ham, and  a  bill  of  sale  was  executed  to  him  of  all  the  hotel 
property  subject  to  the  chattel  mortgage,  which  he  assumed 
and  agreed  to  pay.  At  the  time  of  this  sale  the  hotel  com- 
pany was  indebted  to  some  thirty  different  persons  for  sup- 
plies and  labor,  aggregating  the  sum  of  $10,860.05.  These 
claims  were  afterwards  assigned  to  Eeichwald  and  others,  as 
trustees,  and  the  hotel  company  executed  to  them  its  judg- 
ment note  for  that  amount,  upon  which  judgment  was  sub- 
sequently entered,  and  after  return  of  an  execution  thereon 
unsatisfied,  the  bill  in  this  case  was  filed  by  Eeichwald  and 
others  in  the  Superior  Court  of  Cook  county,  for  the  purpose 
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of  having  said  sale  decreed  void  as  to  them,  and  that  Ingra- 
ham  be  required  to  account  for  all  moneys  that  had  come 
into  his  hands  from  the  use  of  the  hotel  property.  Upon 
final  hearing,  the  Superior  Court  dismissed  the  bill.  On 
appeal  to  the  Appellate  Court  for  the  First  District  the 
decree  was  affirmed,  and  the  complainants  then  appealed  to 
this  court. 

Messrs.  G.  W.  &  J.  T.  Kretzinger,  and  Mr.  Fred  L. 
Brooks,  for  the  appellants : 

The  power,  and  the  exercise  of  the  power,  to  acquire  and 
sell  or  mortgage  property,  were  expressly  conferred  upon 
the  corporation,  and  could  only  be  exercised  by  action  and 
authority  of  its  stockholders.  Laws  of  Iowa,  paragraph  6, 
sec.  1059 ;  Rawlins  v.  Clay,  33  Maine,  139 ;  Railway  Co.  v. 
Allerton,  18  Wall.  233. 

The  power  to  sell  or  mortgage  property  is  a  corporate 
power,  and  its  exercise,  whether  by  the  stockholders  or  direct- 
ors, is  a  corporate  act,  and  can  be  performed  only  in  the 
State  of  its  creation,  although  an  agent,  when  authorized, 
may  sell  or  mortgage  property  out  of  the  State. 

Even  if  the  power  to  sell  had  been  conferred  upon  the 
board  by  express  language,  it  could  not  sell  the  entire  prop- 
erty, and  thus  destroy  the  corporation,  without  the  assent 
of  the  stockholders.  Gashwilder  v.  Willis,  33  Cal.  11 ;  Conro 
v.  Port  Henry  Iron  Co.  12  Barb.  27 ;  State  v.  Ancker,  2  Bich. 
245;  Abbott  v.  American  Hard  Rubber  Co.  33  Barb.  591; 
Angell  &  Ames  on  Corp.  sees.  499,  500 ;  Kean  v.  Johnson, 
1  Stockt.  401;  Bagshaw  v.  Easton  Ry.  Co.  7  Hare,  114; 
Bank  of  Commerce  v.  Bank  of  Brest,  Harr.  (Mich.)  101. 

Said  mortgages  and  notes  executed  to  Hale,  Lyon  and 
Ingraham  by  the  officers,  without  authority  from  the  stock- 
holders or  board  of  directors,  were  absolutely  null  and  void. 
U.  N.  F.  Ins.  Co.  v.  Keyser,  32  N.  H.  315;  Angell  &  Ames 
on  Corp.  242,  245,  258,  259 ;  Augusta  Bank  v.  Hamlin  et  al. 
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17  Mass.  180  ;  Gibson  v.  Goldthwaite,  7  Ala.  293  ;  McCullough 
v.  Mars,  5  Denio,  575 ;  Livingston  v.  Lynch,  4  Johns.  Ch. 
596. 

The  assumption  of  the  debts  by  the  hotel  company,  through 
its  directors  or  officers,  was  without  consideration,  and  wholly 
void.  Bedford  R.  R.  Co.  v.  Bowser,  48  Pa.  St.  29 ;  Conro  v. 
Port  Henry  Iron  Co.  12  Barb.  27. 

The  payment  of  this  debt  with  the  property  of  the  com- 
pany was  a  breach  of  trust,  in  which  Ingraham  participated, 
which  invalidates  the  sale.  Conro  v.  Port  Henry  Iron  Co.  12 
Barb.  27 ;  Barney  v.  Griffin,  2  Cow.  365 ;  Green  v.  Winter, 
1  Johns.  Ch.  27 ;  Brown  v.  Rickets,  4  id.  303 ;  Salem  Bank 
v.  Gloucester  Bank,  17  Mass.  29 ;  Rahm  v.  Bridge  Manufac- 
tory, 16  Kan.  284;  State  v.  Commercial  Bank  of  Manchester, 
5  S.  &  M.  237 ;  N.  Y.  and  N.  H.  Ry.  Co.  v.  Ketchum,  27 
Conn.  107. 

Directors  have  no  implied  power  to  use  the  property  of  the 
corporation  for  any  purpose  not  named  in  the  charter.  They 
have  no  implied  power  to  commit  a  fraud.  Cases  supra, 
and  Broadhead  v.  City  of  Milwaukee,  19  Wis.  658;  Brown 
v.  Johnson,  24  Me.  490 ;  Monument  National  Bank  v.  Globe 
Works,  101  Mass.  107. 

The  assumption  of  promoters'  debts  by  a  corporation  is 
void,  and  can  not  be  enforced  unless  the  corporation  receives 
the  benefit  thereof,  or  a  consideration  therefor,  and  without 
receiving  such  benefit  or  consideration  a  promise  to  pay  is 
void.  Rockford,  Rock  Island  and  St.  Louis  R.  R.  Co.  v.  Sage, 
65  111.  329 ;  N.  Y.  and  N.  II.  Ry.  Co.  v.  Ketchum,  27  Conn. 
170 ;  Franklin  Fire  Ins.  Co.  v.  Hart,  31  Md.  59 ;  Safety  Life 
Deposit  Ins.  Co.  v.  Smith,  65  111.  309. 

The  pretended  sale  to  Ingraham  of  the  hotel  property  was 
a  gross  violation  of  a  trust,  and  is  absolutely  null  and  void. 
Upton,  Assignee,  v.  Burnham,  3  Biss.  431 ;  State  v.  Ferris, 
42  Conn.  560 ;  New  Albany  R.  R.  Co.  v.  McCormick,  10  Ind. 
499. 
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Irrespective  of  Ingraham's  relation  as  stockholder,  it  was 
a  violation  of  trust  on  the  part  of  the  directors  to  pay  their 
debts  with  the  company's  property.  Railroad  Co.  v.  Howard, 
7  Wall.  409 ;  Mumma  v.  Potomac  Co.  8  Pet.  286 ;  Wood  v. 
Drummer,  3  Mason,  308;  Voss  v.  Grant,  15  Mass.  522; 
Spear  v.  Grant,  16  id.  14;  Curran  v.  Arkansas,  15  How.  387; 
Goodwin  v.  C.  and  W.  C.  C.  et  al.  18  Ohio  St.  182. 

Messrs.  Tenney,  Flower  &  Cratty,  for  the  appellees : 

The  powers  of  this  corporation  are  to  be  determined  by 
the  laws  of  Iowa,  where  it  was  organized,  and  its  articles  of 
association.  Under  the  laws  of  that  State  its  powers  are 
as  broad  as  those  of  an  individual,  except  when  prohibited. 
Kev.  Stat.  Iowa,  1880,  sec.  1059,  sub.  6;  Thompson  v.  Lam- 
bert, 44  Iowa,  239 ;  Merrick  v.  B.  and  W.  Plank  Road  Co.  11 
id.  74;  Baker  v.  Johnson  Co.  33  id.  151. 

Directors  may  meet  outside  of  the  State  where  corporation 
is  organized.     Bellows  v.  Todd,  39  Iowa,  209. 

A  corporation  may  make  itself  liable  for  the  acts  and  con- 
tracts of  its  promoters,  when  it  receives  the  benefits  arising 
therefrom.  Brice's  Ultra  Vires,  (2d  ed.)  675 ;  Low  v.  Rail- 
road Co.  46  N.  H.  284 ;  Rockford,  Rock  Island  and  St.  Louis 
R.  R.  Co.  v.  Sage,  65  111.  332 ;  W.,  S.  and  M.  Co,  v.  Cousley, 
72  id.  531 ;    Wood  v.  Whelen,  93  id.  153. 

A  corporation  which  has  had  the  benefit  of  an  executed 
contract,  can  not  claim  that  it  was  unauthorized.  Peoria 
and  Springfield  R.  R.  Co.  v.  Thompson,  103  111.  187. 

Commercial,  and  apparently  all  private,  corporations,  may 
voluntarily  alienate  the  whole  of  their  tangible  assets.  Brice's 
Ultra  Vires,  130,  131 ;  Wilson  v.  Miers,  10  C.  B.  (N.  S.)  348. 
And  this  does  not  have  the  effect  to  end  or  dissolve  the  cor- 
poration,— it  still  remains  a  living  and  existing  corporation. 
Town  v.  Bank  of  River  Raisin,  2  Doug.  (Mich.)  530 ;  Revere 
v.  Boston  Copper  Co.  15  Pick.  351 ;  Boston  Glass  Co.  v.  Lang- 
don,  24  id.  49 ;  State  v.  Bank  of  Maryland,  1  Gill  &  J.  205 ; 


440  Eeichwald  et  al.  v.  Commercial  Hotel  Co.         [May 

Opinion  of  the  Court. 

Catlin  v.  Eagle  Bank,  6  Conn.  233 ;  Sargent  v.  Webster,  13 
Mete.  497. 

So  long  as  a  corporation  retains  control  over  its  property, 
it  may  handle  and  dispose  of  it  as  an  individual  may  do.  It 
may  make  an  assignment  for  the  benefit  of  creditors,  and 
may  give  a  preference.  Nor  is  a  director  or  other  official  a 
trustee  for  the  corporate  creditors,  or  otherwise  incapacitated 
from  securing  himself,  if  a  creditor,  to  their  disadvantage. 
Cowles  v.  Ricketts,  1  Iowa,  582 ;  Buell  v.  Buckingham  dt  Co.  16 
id.  291 ;  Town  v.  Bank  of  River  Raisin,  2  Doug.  (Mich.)  530 ; 
State  v.  Bank  of  Maryland,  6  Gill  &  J.  205 ;  Catlin  v.  Eagle 
Bank,  6  Conn.  233 ;  Green's  Brice's  Ultra  Vires,  p.  484,  note 
b. ;  Graham  v.  Railroad  Co.  102  U.  S.  148. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  urged  by  appellants  that  the  notes  and  mortgages 
executed  to  Hale,  Lyon  and  Ingraham  by  the  officers  of  the 
hotel  company,  were  so  executed  without  authority  from  the 
stockholders  or  board  of  directors,  and  were,  therefore,  void. 
It  is  sufficient  to  say  in  this  respect,  that  the  notes  were 
executed  by  Pulling,  as  president  of  the  company;  that  the 
mortgages  were  executed  by  him  as  president,  and  Platner 
as  secretary,  under  the  corporate  seal  of  the  company ;  that 
the  notes  were  entered  and  appeared  upon  the  bills  payable 
book  of  the  company,  and  in  its  statement  of  liabilities  posted 
yearly  in  its  Iowa  office,  as  required  by  law;  and  that  the 
resolution  of  the  board  of  directors  of  October  8,  1878,  au- 
thorizing and  approving  the  sale  of  the  listed  property  to 
Ingraham  in  satisfaction  of  the  Lyon  mortgage  and  the 
notes  to  Ingraham,  assumes  and  recognizes  such  mortgage 
and  notes  as  valid  existing  liabilities  of  the  corporation. 
There  was  full  adoption  and  ratification  by  the  company  of 
the  notes  and  mortgages. 

As  against  the  validity  of  the  bill  of  sale  of  the  hotel  prop- 
erty to  Ingraham,  executed  on  October  8,  1878,  by  Pulling, 
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as  president,  and  Platner,  as  secretary,  under  the  corporate 
seal  of  the  company,  in  pursuance  of  the  resolution  of  the 
board  of  directors  expressly  authorizing  the  sale,  it  is  insisted 
that  such  a  sale  of  the  entire  assets  of  the  corporation, 
without  the  authority  of  the  stockholders  in  meeting  con- 
vened, was  wholly  void ;  that  the  authority  which  was  con- 
ferred upon  the  board  of  directors  by  article  5  of  the  articles 
of  incorporation,  providing  that  "the  business  of  this  com- 
pany shall  be  under  the  control  and  management  of  a  board 
of  directors,"  etc.,  extended  only  to  the  management  of  the 
ordinary  business  of  the  company  involved  in  the  keeping  of 
hotels,  and  not  to  the  making  sale  of  the  entire  property  of 
the  company ;  that  the  making  of  such  a  sale  was  the  exer- 
cise of  a  corporate  power,  which  remained  with  the  corpora- 
tion, to  be  exercised  by  it  through  its  stockholders.  By  the 
articles  of  incorporation  it  is  expressly  provided  that  the 
company  shall  have  "the  right  to  purchase,  sell,  mortgage, 
control  and  lease  hotel  property,  either  real  or  personal,  or 
both,  and  to  exercise  all  such  other  incidental  powers  as 
shall  be  necessary  and  proper  in  conducting  said  business" 
of  keeping  hotels.  The  7th  article  provides  :  "At  the  annual 
meeting  of  the  stockholders  on  the  second  Wednesday  in 
April,  1877,  or  at  any  subsequent  annual  meeting,  they  may 
adopt  such  by-laws  and  rules  and  regulations  applicable  to 
this  company,  and  for  the  government  of  the  board  of  direct- 
ors in  the  control  and  management  thereof,  as  shall  be 
deemed  necessary,  and  not  inconsistent  with  these  articles, " 
etc.  No  by-laws  were  ever  adopted,  but  at  the  annual  meet- 
ing of  stockholders  on  the  second  Wednesday  of  April,  1877, 
the  following  resolution  was  passed:  "Resolved,  that  it  is 
not  deemed  necessary  at  this  meeting  to  adopt  by-laws,  for 
the  reason  that  the  articles  of  incorporation  provide  that  the 
control  and  management  of  the  corporation  shall  be  in  the 
hands  of  the  board  of  directors."  And  at  the  annual  meet- 
ing of  stockholders  in  April,  1878,  the  same  resolution  was 
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re-aclopted.  We  think  it  but  the  proper  construction  of  this 
resolution  to  consider  it  as  manifesting  the  intention,  and 
amounting  to  an  expression  of  the  sense,  of  the  stockholders, 
that  the  entire  control  and  management  of  the  corporate 
business  should  be  entrusted  to  the  board  of  directors ;  that 
they  should  have  the  right  to  purchase,  mortgage  or  sell  the 
hotel  property,  in  their  discretion,  and  have  full  power  and 
authority  to  do  anything  in  that  respect  that  the  stockhold- 
ers themselves  or  the  corporation  could  do. 

Question  is  made  by  appellants'  counsel  of  the  validity  of 
the  notes  given  by  the  hotel  company  to  Hale  and  to  Ingra- 
ham,  on  account  of  Pulling's  preexisting  indebtedness  to 
Ingraham  before  the  formation  of  the  corporation,  in  the 
respect  of  there  being  no  consideration  of  benefit  to  the  com- 
pany for  such  notes.  It  is  well  enough  settled  that  corpora- 
tions may,  by  express  agreement,  assume  obligations  entered 
into  by  the  promoters  of  the  corporation  prior  to  its  organi- 
zation, with  a  view  thereto,  where  the  corporation  derives  the 
benefit  of  that  in  respect  of  which  such  obligations  were  in- 
curred. Wood  v.  Whelen,  93  111.  153;  Railroad  Co.  v.  Sage, 
65  id.  332.     And  see  Low  v.  Railroad  Co.  46  N.  H.  284. 

But  it  is  denied  that  the  liabilities  on  account  of  which 
the  notes  in  question  were  given  were  incurred  by  Pulling  and 
Cronkhite  as  promoters,  or  that  the  hotel  company  received 
the  benefit  of  that  for  which  the  liabilities  were  incurred. 
The  idea  would  seem  to  be,  that  as  full  paid  stock  was  issued 
to  Pulling  for  the  hotel  furniture  he  put  in,  this  was  pay- 
ment by  the  company  of  full  consideration  for  the  furniture, 
and  that  the  superadded  agreement  to  pay  the  personal  debts 
of  Pulling  and  Cronkhite  was  gratuitous,  and  without  any 
consideration  received  by  the  hotel  company.  It  is  true  the 
liability  of  Pulling  to  Ingraham  was  not  strictly  incurred  as 
promoter  of  the  corporation,  or  in  view  of  its  organization, 
but  that  of  Cronkhite  to  Hale  clearly  was  thus  incurred. 
Pulling  and  Cronkhite,  who  were  the  only  promoters  of  the 
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enterprise,  devised  the  scheme  to  organize  the  "Commercial 
Hotel  Company"  under  the  Iowa  corporation  law,  and  to 
bring  into  that  corporation,  as  capital  stock,  the  hotel  furni- 
ture and  fixtures  of  the  Commercial  Hotel,  in  Chicago,  which 
Pulling  was  carrying  on,  and  issue  full  paid  stock  therefor. 
To  that  end,  in  order  to  get  control  of  the  furniture  and 
fixtures,  divested  of  the  lien  which  Ingraham  had  thereon,  it 
was  necessary  to  make  some  satisfactory  arrangement  with 
Ingraham.  This  was  done  through  Cronkhite  making  a  trade 
with  Hale  for  the  Hale  building,  Cronkhite  giving  therefor 
other  property  he  owned  and  $20,000,  and  Ingraham  being 
willing  to  take  the  notes  of  Pulling  and  Cronkhite  for  $100,000 
of  Pulling's  indebtedness  to  him,  secured  by  a  conveyance  to 
him  of  the  Hale  building  and  $20,000  of  hotel  company  stock 
when  it  should  thereafter  issue,  and  for  the  remaining  $14,- 
780.56  due  to  him  from  Pulling,  Ingraham  was  to  have  the 
hotel  company  notes.  Soon  after  the  organization  of  the 
corporation  the  company's  notes  were  given  to  Hale  for 
the  $20,000,  the  balance  of  the  purchase  money  coming 
from  Cronkhite  for  the  Hale  building,  and  a  chattel  mortgage 
to  secure  the  payment  of  the  same,  and  the  company's  notes 
were  given  to  Ingraham  for  the  remaining  $14,780.56  due 
him  from  Pulling.  Pulling  and  Cronkhite  were  two  of  the 
three  directors,  and  as  appears  from  the  books  of  the  corpo- 
ration, shortly  after  the  organization,  they  were  substantially 
the  only  stockholders. 

We  must  believe,  from  the  circumstances,  that  these  notes 
and  chattel  mortgage  of  the  company  were  given  in  pursuance 
of  an  arrangement,  made  prior  to  the  organization,  that  they 
should  be  thus  given.  Not  a  dollar  in  money  was  subscribed 
for  or  paid  in  by  any  one.  All  the  debts  thus  assumed  by 
the  company  for  which  they  gave  their  notes  and  chattel 
mortgage,  as  above  named,  were  really  for  the  property, 
which  constituted  the  sole  assets  of  the  corporation,  and 
which  property,  we  may  well  suppose,  could  not  have  other- 

29—106  III. 


4-50  Eeichwald  et  at.  v.  Commercial  Hotel  Co.         [May 

Opinion  of  the  Court. 

wise  been  obtained.  We  can  have  no  doubt  that  such  notes 
and  chattel  mortgage  were  given  for  full  consideration  received 
by  the  hotel  company,  and  so  far  as  respects  sufficiency  of 
consideration,  were  valid  and  binding  obligations  upon  the 
company.  They  were,  then,  the  company's  own  debts,  and 
not  the  mere  personal  debts  of  Pulling  and  Cronkhite,  as  is 
so  strenuously  urged.  As  to  the  remainder  of  the  amount  of 
the  indebtedness  from  the  hotel  company  to  Ingraham,  which 
was  settled  for  and  satisfied  by  the  bill  of  sale  to  Ingraham, 
there  is  no  question  as  to  its  being  the  company's  own  indebt- 
edness, being  for  moneys  advanced  by  Ingraham  directly  to 
the  corporation  after  its  organization.  Among  the  powers 
of  a  corporation  organized  under  the  laws  of  Iowa,  conferred 
by  the  laws  of  that  State,  is  "the  right  to  make  contracts, 
acquire  and  transfer  property,  possessing  the  same  powers 
in  such  respects  as  private  individuals."  (Code  of  Iowa, 
1880,  sec.  1059,  sub.  6.)  That,  unless  prohibited,  it  may  , 
borrow  money  and  execute  a  mortgage  on  the  corporate. prop- 
erty, and  may  make  a  contract  the  same  as  an  individual 
can  do,  see  Thompson  v.  Lambert,  44  Iowa,  239 ;  Buell  v. 
Buckingham  <#  Co.  16  id.  291. 

Objection  is  taken  to  the  action  of  the  directors  in  the 
premises  as  being  outside  of  the  State  of  Iowa,  and  in  the 
State  of  Illinois,  it  being  claimed  that  what  they  did  were 
corporate  acts,  and  that  corporate  acts  can  not  be  performed 
outside  the  territory  of  the  jurisdiction  under  which  the  cor- 
poration was  created.  This  is  true  as  to  corporate  acts, 
strictly  so  called.  And  courts  differ  as  to  what  are  corporate 
acts,  and  what  are  acts  merely  of  agents,  some  holding  that 
the  directors  are  only  agents,  and  others  holding  their  acts 
as  directors  to  be  corporate  acts.  (Green's  Brice's  Ultra 
Vires,  442-3,  note  a.)  All  the  acts  in  question  of  the  direct- 
ors we  look  upon  as  being  not  corporate  acts,  but  acts  done 
by  the  directors  in  the  exercise  of  their  power  as  agents  of 
the  corporation,  and  such  as  might  well  be  performed  within 
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this  State,  although  the  corporation  was  created  in  the  State 
of  Iowa.  There  is  abundant  authority  in  favor  of  such  view. 
Bellows  v.  Todd,  39  Iowa,  209 ;  Galveston  Railroad  v.  Cow- 
drey,  11  Wall.  476 ;  Arms  v.  Conant,  36  Vt.  745 ;  Miller  v. 
Ewer,  27  Me.  517 ;  Ohio  and  Mississippi  R.  R.  v.  McPherson, 
35  Mo.  13.  Although  it  may  be  otherwise  as  to  corporate 
acts,  it  is  not  to  be  questioned  that  a  corporation,  by  its 
agents,  may  make  contracts  and  transact  business  in  another 
State  than  that  of  its  creation, — and  the  expressed  object  of 
this  -corporation,  by  its  articles  of  incorporation,  was  the 
management,  control  and  keeping  hotels  in  the  State  of  Illi- 
nois, as  well  as  in  the  State  of  Iowa. 

We  do  not  concur  in  appellants'  view  that  the  debts  in 
question  were  the  mere  private  debts  of  Pulling,  and  that  the 
transfer  to  Ingraham  was  a  misappropriation  of  the  com- 
pany's property  to  the  payment  of  Pulling's  individual  indebt- 
edness. We  find  it  to  be  the  indebtedness  of  the  company, 
and  that  the  transfer  of  the  property  was  but  the  payment 
of  the  company's  honafide  indebtedness.  An  individual  may 
turn  out  part  or  the  whole  of  his  property  in  payment  of  his 
debts,  and  in  so  doing  may  prefer  creditors.  We  do  not  see 
why  this  corporation  might  not  do  the  same,  and  that  through 
the  action  of  its  board  of  directors.  We  find  nothing  to  im- 
peach the  good  faith  of  the  transaction.  Kent  lays  it  down : 
"Independent  of  positive  law,  all  corporations  have  the  abso- 
lute jus  disponendi  of  lands  and  chattels,  neither  limited  as 
to  objects  nor ' circumscribed  as  to  quantity."  (2  Kent's 
Com.  281.)  In  addition,  here,  the  law  of  the  State  where 
the  corporation  was  created  conferred  upon  it  the  right  to 
make  contracts,  acquire  and  transfer  property,  with  the  same 
powers  in  such  respects  as  private  individuals. 

But  it  is  claimed  that  the  board  of  directors  had  not  the 
power  to  dispose  of  all  its  property,  and  thus  destroy  the 
corporation.  The  effect  of  this  transfer  of  all  the  hotel  prop- 
erty no  doubt  was  to  terminate  the  business  of  the  corpora- 
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tion ;  but  that  was  not  the  necessary  effect.  It  is  entirely 
clear,  upon  the  authorities,  that  the  disposal  of  all  the  prop- 
erty of  a  corporation  has  not  the  effect  to  end  or  dissolve  the 
corporation.  Buell  v.  Buckingham  dc  Co.  16  Iowa,  284;  Town 
v.  Bank  of  River  Raisin,  2  Doug.  (Mich.)  530 ;  State  v.  Bank 
of  Maryland,  6  Gill  &  J.  205 ;  Catlin  v.  Eagle  Bank,  6  Conn. 
233. 

The  circumstance  of  Ingraham  being  a  stockholder  in  the 
corporation,  as  he  appears  to  have  been,  did  not  debar  him 
from  obtaining  security  for  debts  due  to  himself,  to  the  exclu- 
sion of  other  creditors.  Buell  v.  Buckingham  dc  Co.  supra; 
Whitewell  v.  Warner,  20  Vt.  425 ;  Railroad  Company  v.  Clay- 
born,  1  Speer's  Eq.  562;  Sargent  v.  Webster,  13  Mete.  497. 
We  are  not  satisfied,  from  the  evidence  as  to  its  value,  that 
the  property  transferred  to  Ingraham  was  any  more  than 
sufficient  to  satisfy  the  mortgage  on  which  it  had  been 
taken, — that  at  a  public  sale  it  would  have  brought  more 
than  the  amount  of  the  mortgage  debt.  If  that  be  the  case, 
then  Ingraham  really  obtained  no  preference  over  other  cred- 
itors in  respect  of  his  unsecured  indebtedness.  He  but  ob- 
tained satisfaction  of  the  mortgage  which  he  held. 

We  think  the  decree  dismissing  the  bill  was  right,  and  it 

Decree  affirmed. 


Eodney  McDole 

v. 
S.  P.  McDole. 

Filed  at  Ottawa  May  10,  1883. 

1.  Action — splitting  of  entire  cause  of  action — bar  to  second  suit.  A 
party  can  not  split  an  entire  cause  of  action,  and  bring  two  or  more  suits  to 
recover  different  portions  of  the  same  debt.  If  he  sues  for  and  recovers  a 
part  of  an  entire  demand  or  debt,  the  judgment  is  a  bar  to  a  second  suit  for 
the  balance. 
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2.  Same — when  two  or  more  actions  may  be  brought  on  same  contract, 
as  for  separate  demands.  Where  a  lease  provides  for  the  payment  of  a  given 
sum  annually,  separate  actions  may  be  brought  upon  the  lease  for  each  year's 
rent,  and  if,  when  suit  is  brought  for  one  year's  rent,  the  rent  on  the  follow- 
ing year  is  then  due,  a  judgment  for  the  first  is  no  bar  to  a  second  action  for 
the  rent  of  the  subsequent  year. 

3.  The  statute  requiring  parties  in  suits  before  justices  of  the  peace  to 
consolidate  all  their  respective  demands,  or  be  barred  from  a  further  action, 
and  the  decisions  thereon,  have  no  bearing  or  application  to  suits  brought  in 
courts  of  record. 

4.  Pleading — assigning  further  breaches  in  suit  on  penal  bond.  In 
an  action  on  a  penal  bond  conditioned  for  the  payment  of  a  specified  sum 
annually,  as  rent  of  premises,  where  the  only  breach  assigned  is  the  failure  to 
pay  the  rent  of  the  year  ending  in  1880,  the  plaintiff  may  afterward  assign  as 
a  further  breach  the  non-payment  of  the  rent  of  the  year  ending  in  1881, 
although  the  suit  was  brought  after  the  rent  of  both  years  was  due. 

5.  Any  breach  of  the  condition  of  a  penal  bond  for  which  damages  have 
not  already  been  assessed,  forms  the  proper  subject  matter  of  a  new  assign- 
ment. And  the  statute  applies  to  other  bonds  for  the  performance  of  cove- 
nants besides  official  bonds. 


Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  County  Court  of 
Kane  county ;  the  Hon.  J.  W.  Eanstead,  Judge,  presiding. 

Mr.  A.  J.  Hopkins,  and  Mr.  N.  J.  Aldrich,  for  the  appel- 
lant: 

Under  the  contract  each  year's  rent  constitutes  a  separate 
and  distinct  cause  of  action.  The  $600  in  question  is  not  an 
installment  of  money  due,  but  is  the  full  contract  price  for 
the  rent  of  the  farm  for  one  year.  The  bond  is  not  entire 
and  indivisible,  but  embraces  separate  contracts,  upon  which 
separate  suits  may  be  irought.  Badger  v.  Titcomb,  15  Pick. 
409;  Perry  v.  Herrington,  2  Mete.  368;  Sparhawk  et  ux.  v. 
Willis,  6  Gray,  163 ;  Andover  Savings  Bank  v.  Adams,  1 
Allen,  128;  Dulaney  v.  Payne  et  al.  101  111.  331;  Wehrly  v. 
Morfoot,  103  id.  185;  Phillips  v.  Banks,  16  Johns.  136. 

Under  the  statute  the  plaintiff  may  recover  in  this  proceed- 
ing by  making  a  further  assignment  of  a  breach  of  the  con- 
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ditions  of  the  bond,  without  bringing  a  new  suit.     Eev.  Stat, 
chap.  110,  sec.  21 ;   People  v.  Compiler  et  al.  14  111.  447. 

This  remedy  applies  to  penal  bonds  as  well  as  to  official 
bonds.     Dent  v.  Davison,  52  111.  110. 

Mr.  Eugene  Can  field,  and  Mr.  E.  P.  Goodwin,  for  the 
appellee : 

A  plaintiff  will  not  be  allowed  to  split  up  an  entire  cause  of 
action,  so  as  to  bring  two  or  more  suits  for  different  portions 
of  the  same  debt.  Gray  et  al.  v.  Gillilan,  15  111.  459;  Dal- 
ton  et  al.  v.  Bentley,  15  id.  420;  Hamilton  v.  Quimby,  46  id. 
90 ;  Bosemnuller  et  al.  v*  Lampe,  89  id.  213 ;  Matthias  v. 
Cook,  31  id.  83 ;  Camp  v.  Morgan,  21  id.  255 ;  Duchess  of 
Kingston's  case,  2  Smith's  L.  C.  669,  and  cases  cited ;  Stockton 
v.  Ford,  18  How.  418  ;  Dtdaney  v.  Payne,  101  111.  325  ;  Phil- 
lips v.  Besick,  16  Johns.  136;  Girling  v.  Alden,  1  Lev.  464; 
Nickerson  v.  Rockwell,  90  111.  461 ;  Warner  v.  Coming,  6  Cush. 
104 ;  Freeman  on  Judgments,  (3d  ed.)  sees.  238,  240 ;  Smith 
v.  Jones,  15  Johns.  229 ;  Bendemagle  et  al.  v.  Cocks,  19  Wend. 
209 ;  Lord  Bagot  v.  William,  3  B.  &  C.  235 ;  Casselberry  v. 
Forquer,  27  111.  170 ;  Lucas  v.  LeCompte,  42  id.  303. 

In  this  case  the  contract  is  entire,  and  there  is  but  one 
agreement  to  pay  rent. 

Has  section  21  of  our  Practice  act  changed  the  common 
law  rule?  The  statute  provides  that  the  judgment  for  the 
penalty  shall  stand  as  security  for  such  other  breaches  as 
may  afterwards  happen.     Dent  v.  Davison,  52  111.  109. 

The  case  of  People  v.  Compher,  14  111.  447,  is  not  analogous 
to  this.  The  bond  there  stood  as  security  for  several  different 
persons,  and  the  writ  of  inquiry  was  sued  out  by  a  different 
party. 

A  reference  to  the  English  authorities  will  show  that  those 
courts  have  always  held  that  the  damages  to  be  recovered 
upon  writ  of  inquiry  issued  under  their  statute  must  be  for 
future  breaches,  and  such  as  have  happened  subsequent  to 
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the  beginning  of  the  suit  in  which  the  original  judgment  was 
obtained.  Collins  v.  Collins,  2  Burr.  821 ;  Gainford  v.  Griffith, 
1  Saund.  58,  note  1 ;  2  Tidds'  Prac.  1008-13  ;  White  v.  Seedy, 
Doug.  49 ;  Duchess  of  Kingston's  case,  2  Smith's  L.  C.  674. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

On  the  13th  day  of  August,  1881,  Eodney  McDole  brought 
an  action  of  debt  against  S.  P.  McDole,  in  the  county  court 
of  Kane  county,  the  summons  returnable  at  the  September 
term  of  the  court.  The  action  was  brought  to  recover  one 
year's  rent,  to-wit,  rent  from  the  22d  day  of  April,  1879,  to 
the  22d  day  of  April,  1880,  on  a  certain  bond,  in  the  words 
and  figures  following : 

"Know  all  men  by  these  presents,  that  I,  S.  P.  McDole,  of 
Sugar  Grove,  Kane  county,  111.,  am  held  and  firmly  bound 
unto  Eodney  McDole,  in  the  penal  sum  of  $5000,  for  the 
payment  of  which,  well  and  truly  to  be  made,  I  bind  myself, 
my  heirs,  executors  and  administrators,  jointly,  severally  and 
firmly  by  these  presents. 

"Witness  my  hand  and  seal  this  22d  day  of  April,  A.  D. 
1875. 

"The  condition  of  the  above  obligation  is  such,  that  whereas 
the  above  bounden  S.  P.  McDole  has  rented  of  said  Eodney 
McDole  all  of  the  farms  now  occupied  by  him,  said  S.  P. 
McDole,  and  owned  by  said  Eodney  McDole,  for  and  during 
the  term  of  the  life  of  said  Eodney  McDole,  and  one  year 
thereafter,  to  Abigail  McDole,  if  she  survives  him,  for  the 
sum  of  $600  per  year,  to  be  paid  annually.  Now,  therefore, 
if  the  said  S.  P.  McDole  shall  pay  unto  said  Eodney  McDole 
the  sum  of  $600  on  or  before  the  22d  day  of  April  each  and 
every  year  of  his,  said  Eodney  McDole's,  natural  life,  and  one 
year  thereafter,  to  Abigail  McDole,  then  this  obligation  is  to 
be  null  and  void,  otherwise  to  remain  in  full  force  and  virtue. 

S.  P.  McDole.     [seal.]  " 
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On  the  return  day  of  the  summons  the  defendant  appeared 
and  filed  a  plea  to  the  declaration,  to  which  a  demurrer  was 
sustained,  and  judgment  rendered  in  debt  for  $5000,  the  pen- 
alty of  the  bond,  damages  $650.20,  for  the  breach  assigned. 
Execution  was  issued  upon  the  judgment,  and  the  damages 
collected.  After  the  collection  of  the  judgment,  and  on  the 
18th  day  of  November,  1881,  the  plaintiff  in  the  action  served 
a  written  notice  on  the  defendant  that  he  would  appear  in  the 
county  court  of  said  county  on  the  first  day  of  the  December 
term,  1881,  and  make  application  to  the  court  for  leave  to 
sue  out  a  writ  of  inquiry  to  assess  damages  for  a  further 
breach  of  the  conditions  of  the  bond,  for  a  failure  of  defend- 
ant to  pay  plaintiff  the  amount  of  rent  due  from  the  22d  day 
of  April,  1880,  to  the  22d  of  April,  1881.  On  the  day  named 
in  the  notice  plaintiff  filed  a  further  assignment  of  breaches 
on  the  bond,  as  follows : 

"And  for  a  further  assignment  of  the  breaches  of  the  cove- 
nants and  conditions  of  the  bond  in  the  declaration  herein 
mentioned,  and  by  leave  of  the  court  first  had  and  obtained, 
the  said  plaintiff,  Eodney  McDole,  says  that  the  said  defend- 
ant, S.  P.  McDole,  was,  and  has  been,  in  the  continued,  unin- 
terrupted and  peaceable  possession  and  occupancy  of  said 
premises  in  said  bond  and  declaration  mentioned,  for  and 
during  the  year,  commencing  on  the  22d  day  of  April,  A.  D. 
1880,  and  ending  on  the  22d  day  of  April,  1881,  and  thereby 
the  said  defendant,  S.  P.  McDole,  became  and  was  liable  to 
pay  to  the  plaintiff,  Eodney  McDole,  another  installment  of 
$600  rent  on  said  bond  for  the  year  aforesaid,  which  became 
due  on  said  22d  day  of  April,  A.  D.  1881.  And  plaintiff 
avers  that  the  said  defendant,  S.  P.  McDole,  has  neglected 
and  refused,  though  requested,  to  pay, "  etc. 

The  defendant  appeared,  and  the  cause  was  submitted  on 
the  following  stipulation : 

"It  is  hereby  stipulated  by  and  between  the  parties  that 
the  facts  in  this  proceeding  are  as  follows :     That  the  said 
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defendant  has  been  in  the  uninterrupted  possession  of  the 
farm  mentioned  in  the  bond  originally  sued  on  in  the  said 
suit,  a  copy  of  which  is  filed  with  the  declaration  therein, 
from  the  time  of  its  date,  under  the  said  bond  and  demise 
therein  mentioned;  that  the  breach  originally  declared  on 
was  for  the  installment  of  rent  secured  by  said  bond  for  the 
year  commencing  on  the  22d  day  of  April,  A.  D.  1879,  and 
ending  on  the  22d  day  of  April,  A.  D.  1880 ;  that  at  the  time 
of  the  commencement  of  said  suit  in  which  the  said  judg- 
ment was  recovered,  to-wit,  on  the  13th  day  of  August,  A.  D. 
1881,  there  was  due  on  said  bond,  and  unpaid,  not  only  the 
said  installment  due  April  22,  1880,  but  also  another  yearly 
installment,  being  for  the  year  commencing  on  the  2 2d  day 
of  April,  A.  D.  1880,  and  ending  on  the  22d  day  of  April, 
A.  D.  1881,  which  said  last  mentioned  installment,  with 
interest  thereon,  only,  is  what  the  plaintiff  seeks  to  have 
assessed  in  this  proceeding;  that  the  said  judgment  for 
$650.20  damages,  together  with  the  interest  thereon,  and  the 
costs  taxed  in  said  cause,  (except  the  costs  of  this  proceed- 
ing,) have  been  paid  and  satisfied  by  the  defendant,  and  before 
the  institution  of  this  proceeding ;  that  the  question  to  be 
determined  is,  whether  the  commencement  of  the  said  suit 
for  one,  only,  of  the  two  installments  then  due,  the  recovery 
of  the  judgment  for  such  one  installment,  and  its  satisfac- 
tion, in  law  bars  the  plaintiff  from  now,  in  this  proceeding, 
recovering  the  second  installment  due,  as  aforesaid,  at  the 
time  of  the  commencement  of  said  suit ;  and  whether  the 
satisfaction  of  said  judgment  was  not  also,  in  law,  the  satis- 
faction of  the  said  second  installment  so  due  as  aforesaid, — 
it  being  conceded  that  no  other  payment  of  said  installment 
so  due  April  22,  1881,  has  been  made.  It  is  further  stipu- 
lated that  no  other  pleadings  other  than  those  filed  need  be 
filed  by  either  party,  or  other  proceedings  had,  to  raise  the 
said  question  so  to  be  determined,  but  said  matter  shall  be 
determined  by  the  court  upon  the  said  record  and  this  stipu- 
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lation  as  though  all  matters  were  specially  pleaded,  a  jury 
being  waived  by  both  of  said  parties,  and  without  further 
evidence.  The  plaintiff  is  either  entitled  to  an  assessment 
for  the  sum  of  $600,  with  interest  from  the  22d  day  of  April, 
A.  D.  1881,  or  judgment  in  this  proceeding  must  be  rendered 
for  the  defendant." 

The  court,  upon  the  facts,  rendered  judgment  for  defend- 
ant, which,  on  appeal,  was  affirmed  in  the  Appellate  Court. 

It  may  be  regarded  as  a  uniform  and  well-settled  rule  of 
law  that  a  party  can  not  split  an  entire  cause  of  action,  and 
bring  two  or  more  suits  to  recover  different  portions  of  the 
same  debt.  This  rule  is  founded  on  a  sound  principle  of 
public  policy,  which  forbids  the  commencement  and  prosecu- 
tion of  vexatious  law  suits.  Where  a  demand  is  entire,  no 
reason  can  be  perceived  why  it  should  be  split  up  into  two 
or  more  actions,  and  thus  subject  a  debtor  to  the  payment 
of  useless  and  unnecessary  costs.  But  the  question  to  be 
determined  here  is,  whether  the  demand  in  question,  within 
the  meaning  of  the  law,  is  to  be  regarded  as  entire,  or  is  it 
capable  of  division  into  two  separate  and  distinct  causes  of 
action.  As  has  been  seen,  the  bond  which  contains  the  con- 
tract required  the  payment  of  $600  on  the  22d  day  of  April 
of  each  year.  At  the  time  the  action  of  debt  was  brought 
there  was  due  $600  April  22,  1880,  and  $600  April  22,  1881, 
but  the  plaintiff  sued  only  for,  and  recovered  only,  the  install- 
ment due  April  22,  1880.  If  the  installments  due  under  the 
bond  were  separate  demands,  the  judgment  would  not  bar 
a  recovery  for  the  second  $600  due ;  but  if  the  whole  amount 
due  when  the  action  was  brought  constituted  an  entire  de- 
mand, it  follows  that  the  judgment  for  a  part  would  bar  a 
recovery  for  the  balance. 

This  court  has  held,  in  several  cases,  that  where  a  con- 
tract for  the  payment  of  money  is  executed,  payable  in  two 
or  more  years,  with  interest,  annually,  at  a  given  rate,  the 
holder  of  the  contract  may,  at  the  end  of  the  year,  sue  and 
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recover  the  interest.  In  Dalaney  v.  Payne,  101  111.  325,  where 
a  note  was  given  payable  in  one  year  from  the  date  thereof, 
with  interest  payable  semi-annually,  two  years  thereafter  a 
suit  was  brought  to  recover  the  interest  then  due,  and  judg- 
ment was  rendered  for  the  interest,  it  was  held  that  such 
judgment  would  be  no  bar  to  a  subsequent  action  on  the  note 
to  recover  the  principal.  It  was  also  held  that  the  promise 
to  pay  interest  was  a  distinct  cause  of  action  from  the  prom- 
ise to  pay  the  principal.  This  case  was  followed  by  Wehrly 
v.  Morfoot,  103  111.  185,  where  a  similar  question  arose,  and 
the  same  doctrine  was  announced.  If  separate  actions  may 
be  maintained  upon  a  note  which  contains  a  promise  to  pay 
interest  at  one  time,  and  principal  at  another  and  a  different 
time,  as  was  held  in  the  Dulaney  case,  upon  the  same  prin- 
ciple, and*for  a  like  reason,  a  separate  action  may  be  brought 
upon  a  bond  providing  for  the  payment  of  a  specified  amount 
of  money  at  specified  annual  periods. 

Several  decisions  of  this  court,  based  upon  a  statute  requir- 
ing a  party  commencing  a  suit  before  a  justice  of  the  peace 
to  consolidate  all  his  demands  which  are  of  such  a  nature 
as  to  be  consolidated,  have  been  cited,  and  are  relied  upon 
as  authority, — such  as  Lucas  v.  LeCompte,  42  111.  303.  But 
these  cases,  being  based  upon  a  statute  in  regard  to  actions 
brought  before  a  justice  of  the  peace,  can  have  no  bearing  on 
a  case  brought  in  a  court  of  record  upon  a  demand  like  the 
one  involved  in  this  case.  Casselberry  v.  Forquer,  27  111.  170, 
has  also  been  cited,  but  in  that  case  the  lease  provided  for 
an  annual  rental  of  $150.  At  the  time  suit  was  brought,  one 
year's  rent, — that  is,  $150, — was  due,  and  the  court  held  that 
this  $150  was  an  entire  demand,  which  could  not  be  split 
into  two  actions  before  a  justice  of  the  peace.  The  principle 
decided  in  that  case  does  not  militate  against  what  is  said  in 
this  case. 

The  second  question  presented  by  the  record  is,  whether  a 
recovery  can  be  had  in  this  proceeding,  or  shall  the  plaintiff 
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be  required  to  resort  to  a  new  action.  The  proceedings  to 
assign  damages  in  this  case  were  commenced  under  sec.  21, 
chap.  110,  Eev.  Stat.  1874,  which  provides:  "In  actions 
brought  on  penal  bonds  conditioned  for  the  performance  of 
covenant,  the  plaintiff  shall  set  out  the  conditions  thereof, 
and  may  assign  in  his  declaration  as  many  breaches  as  he 
may  think  fit,  and  the  jury,  whether  on  trial  of  the  issue  or 
of  inquiry,  shall  assess  the  damages  for  so  many  breaches  as 
the  plaintiff  shall  prove,  and  the  judgment  for  the  penalty 
shall  stand  as  a  security  for  such  other  breaches  as  may 
afterwards  happen,  and  the  plaintiff  may,  at  any  time  after- 
wards, sue  out  a  writ  of  inquiry  to  assess  damages  for  the 
breach  of  any  covenant  or  covenants  contained  in  such  bond 
subsequent  to  the  former  trial  or  inquiry,  and  whenever 
execution  shall  be  issued  on  such  judgment,  the  clerk  shall 
indorse  thereon  the  amount  of  damages  assessed  by  the 
jury,  with  the  costs  of  suit,  and  the  sheriff  or  coroner  shall 
only  collect  the  amount  so  indorsed :  Provided,  that  in  all 
cases  where  a  writ  of  inquiry  of  damages  shall  be  issued  for 
any  such  breaches  subsequent  to  the  first  trial  or  inquiry,  the 
defendant,  or  his  agent  or  attorney,  shall  have  at  least  ten 
days'  notice,  in  writing,  of  the  time  of  executing  the  same." 
It  is  contended  that  under  the  statute  the  judgment  for  the 
penalty  of  the  bond  stands  only  for  such  breaches  as  may 
afterwards  happen,  and  as  the  rent  sought  to  be  recovered 
here  was  due  before  the  judgment  for  the  penalty  of  the  bond, 
the  writ  of  inquiry  to  assess  damages  will  not  lie.  This  ques- 
tion was  settled  in  The  People  v.  Compiler,  14  111.  447,  where 
it  was  expressly  held  that  any  breach  of  the  conditions  of 
the  bond  for  which  damages  have  not  already  been  assessed, 
forms  the  proper  subject  matter  of  a  new  assignment  and 
assessment.  This  case  arose  on  an  official  bond,  but  in 
Dent  v.  Davison,  52  111.  109,  it  was  held  that  the  statute  also 
applied  to  other  penal  bonds  conditioned  for  the  performance 
of  covenants.      There  are  certain   expressions  used  by  the 


1883.]  Howe  Machine  Co.  v.  Hickox  et  al.  dt61 

SjTllabus. 

court  in  the  opinion  in  the  case  last  cited,  which,  it  is  con- 
tended, lay  down  the  rule  that  breaches  can  only  be  assigned 
for  such  damages  as  may  have  been  sustained  after  the 
action  was  brought  on  the  bond ;  but  upon  an  examination 
of  the  case  it  will  be  found  that  nothing  is  decided  that 
militates  against  the  doctrine  announced  in  The  People  v. 
Compher. 

In  conclusion,  we  are  of  opinion  that  the  judgment  of  the 
Appellate  Court  should  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


The  Howe  Machine  Company 

v. 

William  C.  Hickox  et  al. 

Filed  at  Ottawa  May  10,  1883. 

1.  Set-off — of  judgments  between  different  parties — whether  set  off  at 
law,  or  only  in  equity.  Judgments  not  between  the  same  parties  can  not  be 
set  off  at  law,  and  it  devolves  upon  the  party  seeking  to  set  off  a  judgment  in 
his  favor  against  A  and  B,  as  to  a  judgment  by  A  for  the  use  of  C,  against 
such  party  complainant,  to  show  some  equitable  ground  for  being  protected 
against  the  judgment  so  held  by  A.'  It  is  not  enough  that  complainant  may 
have  shown  his  rights  are  equal  to  those  of  C,  the  beneficial  plaintiff  in  that 
judgment.  Unless  the  complainant  can  show  they  were  superior  to  any 
equitable  claim  which  could  be  urged  in  favor  of  the  beneficial  plaintiff,  he 
can  not  succeed. 

2.  Assignee  of  contract — whether  chargeable  with  notice  of  equities 
between  his  assignor  and  the  other  party  to  the  contract.  A  contract  was 
made  between  a  machine  company  for  the  closing  up  of  the  business  between 
it  and  A  and  B,  in  which  the  company  agreed  to  pay  A  two  dollars  for  each 
sewing  machine  sold  by  him,  or  upon  a  lease  in  certain  territory,  provided  A 
should  devote  his  time  and  best  energies  to  the  sale  of  such  machines,  and 
A  assigned  and  sold  to  C  all  his  rights  and  demands  under  the  contract.  It 
was  held,  on  a  bill  by  the  machine  company  to  have  a  judgment  recovered 
by  A  for  the  use  of  C  set  off  against  a  judgment  recovered  by  the  company 
against  A  and  B  for  a  larger  sum  in  a  different  State,  that  C,  the  assignee  of 
A,  was  only  required  to  know  the  terms  of  the  contract  of  A  assigned  to  him, 
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and  the  rights  of  the  parties  thereunder,  but  was  not  bound  to  take  notice  of 
the  equities  of  the  company  against  A  and  B,  or  of  the  judgment  against  them, 
thus  treating  the  agreement  between  the  company  and  A  and  B  as  constitut- 
ing two  distinct  contracts,  one  with  A  and  B,  and  the  other  with  A. 

3.  Contract — whether  joint  or  several.  Where  the  language  of  a  contract 
is  capable  of  being  so  construed,  it  will  be  taken  to  be  joint  or  several,  accord- 
ing to  the  interest  of  the  covenantees;  and  when  the  legal  interest  and  cause 
of  action  of  the  covenantees  are  several,  they  should  sue  separately,  though 
the  covenant  be  in  joint  terms. 

4.  Same — where  two  in  one  writing.  A  machine  company  entered  into  a 
written  agreement  with  A  and  B,  which  provided  for  the  closing  up  of  an 
existing  business  arrangement  between  the  company  and  A  and  B,  and  the 
carrying  on  of  a  new  business  by  A  for  the  company.  It  was  held,  that  there 
were  two  distinct  contracts,  the  one  between  the  company  and  both  A  and  B, 
and  the  other  with  A,  as  much  so  as  if  written  on  separate  papers,  and  that 
the  one  had  no  connection  with  the  other,  and  that  A  might  assign  his  de- 
mands on  the  company  under  his  contract,  unaffected  by  the  equities  of  the 
company  against  A  and  B,  when  the  assignee  had  no  notice  in  fact  of  such 
equities. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  William  H.  Barnum,  Judge,  presid- 
ing. 

This  was  a  bill  in  chancery,  in  the  Cook  circuit  court,  by 
appellant  against  appellees,  and  as  the  bill  was  amended, 
the  substantial  allegations  are  as  follows  :  That  on  May  23, 
1878,  appellant  recovered  a  judgment  in  the  Supreme  Court 
of  New  York  for  $38,314.22  against  William  C.  Hickox  and 
Joel  M.  Hickox,  upon  which  execution  was  issued  immedi- 
ately, and  returned  nulla  bona;  that  the  judgment  has  never 
been  paid,  and  that  both  said  judgment  debtors  have  been, 
since  the  rendition  of  the  judgment,  insolvent ;  that  at  the 
October  term,  1878,  of  the  Cook  circuit  court,  a  suit  was 
commenced  on  the  law  side,  by  William  C.  Hickox,  for  the 
use  of  I.  B.  Hickox,  against  complainant,  claiming  that  there 
was  due  William  C.  Hickox  from  complainant  $2300,  under 
the  following  contract : 
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"Memorandum  of  agreement  made  this  3d  day  of  March, 
A.  D.  1874,  for  the  closing  of  the  business  now  existing  be- 
tween the  Howe  Machine  Company,  a  corporation  created 
under  and  by  virtue  of  the  statutes  of  the  State  of  Connecti- 
cut, party  of  the  first  part,  and  W.  C.  and  J.  M.  Hickox,  of 
the  city  of  New  York,  parties  of  the  second  part : 

"In  which  it  is  agreed  by  the  party  of  the  first  part  to  take 
from  the  parties  of  the  second  part  all  the  machines,  parts 
of  machines,  fixtures,  etc.,  which  they  have  on  hand,  or 
which  may  be  returned,  from  whatever  cause,  at  the  price 
they  were  consigned,  which  is  forty  per  cent  from  retail  price, 
and  all  other  merchandise  at  the  price  it  cost  the  party  of 
the  second  part ;  this  includes  second-hand  machines,  horse 
and  harness,  parts  of  counter,  office  fixtures,  etc.  It  is  also 
agreed  that  the  party  of  the  first  part  shall  take  the  following 
accounts :  G.  W.  Kumble,  Fuller  &  Wood,  Brooklyn  office 
and  Williamsburgh  office ;  also  J.  M.  Hickox  account,  which 
releases  him  from  future  liability  for  the  same.  In  the  clos- 
ing of  their  business  by  the  party  of  the  second  part,  it  is 
agreed  by  the  party  of  the  first  part  to  allow  the  party  of  the 
second  part  the  office  desk  room  they  now  occupy,  free.  The 
closing  of  the  business  is  to  be  conducted  at  the  expense  of 
the  party  of  the  second  part,  with  the  exception  that  the 
party  of  the  first  part  are  to  let  the  collectors  which  make 
collections  in  Brooklyn  and  Williamsburgh,  make  what  col- 
lections they  may  in  said  Brooklyn  and  Williamsburg  for  the 
party  of  the  second  part,  without  charge  to  the  party  of  the 
second  part  herein.  While  the  parties  of  the  second  part  are 
closing  out  their  business,  which  is  to  be  limited  to  the  first 
of  May,  1875,  the  party  of  the  first  part  is  to  allow  W.  C. 
Hickox,  one  of  the  parties  of  the  second  part,  two  (2)  dollars 
on  each  and  every  Elias  or  A.  B.  Howe  sewing  machine  sold, 
either  for  cash  or  upon  a  lease,  in  the  territory  now  con- 
trolled by  the  parties  of  the  second  part,  (provided  W.  C. 
Hickox,  one  of  the  parties  of  the  second  part,  shall  devote 
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his  time  and  best  energies  to  the  sale  of  said  machines,) 
which  territory  includes  New  York  City,  Brooklyn,  Williams- 
burgh,  Staten  Island,  and  the  tract  they  now  control  for 
South  America,  and  all  other  sales  for  that  section  that  do 
not  go  to  a  regular  agent  of  the  Howe  Machine  Company, 
and  all  sales  at  retail  going  to  whatever  section,  which 
amount  is  due  W.  C.  Hickox,  one  of  the  parties  of  the  second 
part,  when  there  has  been  ten  or  more  dollars  paid  on  said 
sale  or  lease,  except  on  machines  that  are  lost  before  the  sec- 
ond payment  has  been  made ;  in  all  such  cases  the  two  (2) 
dollars  are  to  be  paid  back  to  the  party  of  the  first  part. 

"The  above  in  no  way  refers  to  machines  sold  by  the  Howe 
Machine  Company  going  to  agents  outside  of  the  territory 
above  mentioned,  and  to  be  sold  outside.  W.  C.  Hickox,  in 
devoting  his  time  and  best  energies  to  the  sale  of  the  machines 
in  said  territory,  has  the  entire  control  of  the  men  and  women 
in  his  department,  and  the  right  to  hire  and  discharge  them, 
but  will  not  keep  any  person  or  persons  that  are  objection- 
able to  the  party  of  the  first  part,  nor  be  compelled  to  keep 
any  that  are  objectionable  to  the  parties  of  the  second  part. 

"It  is  also  agreed  that  the  party  of  the  first  part  will  allow 
the  parties  of  the  second  part  to  use  the  men  that  deliver 
machines  to  bring  in  such  machines  as  may  have  to  be  re- 
turned, which  are  now  outstanding,  without  charge.  The 
party  of  the  first  part  can  terminate  this  contract  at  any  time 
by  taking  from  the  parties  of  the  second  part  all  unpaid 
leases  at  their  face  which  they  may  have  on  hand. 

The  Howe  Machine  Co. 

Levi  Stockwell,  Treas. 
W.  C.  Hickox, 
J.  M.  Hickox. 

"Signed,  sealed  and  delivered  in  presence  of  witness. 

[seal.]  J.  B.  Phipps." 

That  the  judgment  against  William  C.  and  Joel  M.  Hickox 
represents  the  amount  found  due  from  them  under  said  con- 
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tract,  but  that  the  contract,  and  the  rights  of  William  C. 
Hickox  thereunder,  were  attempted  to  be  assigned  by  the  fol- 
lowing words  indorsed  thereon : 

"For  value  received  I  hereby  sell  and  assign  to  I.  B.  Hickox 
all  my  claims  and  demands,  founded  on  the  within  contract, 
against  the  Howe  Machine  Company,  and  authorize  him  to 
use  my  name  in  collecting  and  settling  the  same. 

"Chicago,  Aug.  23,  1878.  W.  C.  Hickox." 

That  the  right  of  action  claimed  to  exist  in  favor  of  said 
William  C.  Hickox,  under  said  contract,  is  based  upon  a 
clause  incorporated  therein,  and  for  services  performed  there- 
under, granting  certain  rights  and  privileges  to  William  C. 
Hickox,  individually,  and  which  services,  it  is  claimed,  were 
adjudicated  in  the  suit  resulting  in  said  judgment ;  sets  out 
and  repeats  the  clause  beginning  with  the  words,  "while  the 
parties  of  the  second  part  are  closing  out  their  business, " 
and  ending  with  the  words,  "nor  be  compelled  to  keep  any 
that  are  objectionable  to  the  parties  of  the  second  part;" 
that  the  contract  was  entered  into  and  the  services  performed 
by  the  said  William  C.  Hickox  in  the  State  of  New  York,  and 
while  he  was  a  resident  of  that  State ;  that  neither  William 
C.  nor  Joel  M.  Hickox  is  a  resident  of  Illinois,  and  can  not  be 
served  with  summons ;  that  until  the  commencement  of  the 
suit  at  law  at  the  October  term,  1878,  complainant  did  not 
know  of  any  claim  asserted  by  William  C.  Hickox  under  said 
clause,  but  believed  that  the  same  had  been  adjusted  and  set- 
tled, and  were  represented  by  and  merged  in  said  judgment  ; 
that  I.  B.  Hickox,  at  the  time  he  took  said  assignment,  had 
full  notice  of  said  judgment,  and  that  the  same  was  unpaid, 
and  that  said  William  C.  and  Joel  M.  Hickox  were  insolvent ; 
that  complainant  plead  a  set-off  of  said  judgment  in  said  ac- 
tion at  law,  which  plea  was  held  bad  on  demurrer,  on  account 
of  said  judgment  having  been  rendered  jointly  against  said 
William  C.  Hickox.  and  another,  a  stranger  to  said  suit  at 

30—106  III. 
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law;  that  knowing  the  hopeless  insolvency  of  said  William 
C.  and  Joel  M.  Hickox,  offers  to  allow  said  claim  of  $2300, 
provided  an  equal  portion  of  the  said  judgment  may  be  re- 
ceived and  allowed  as  a  set-off  thereto ;  prays  that  William 
C.  and  I.  B.  Hickox  be  forever  enjoined  from  prosecuting 
said  suit  at  law,  and  that  the  claim  of  said  William  C.  Hickox 
be  set  off  and  allowed  pro  tanto  in  satisfaction  of  said  judg- 
ment, and  that  thereupon  the  claim  of  said  William  C.  and 
I.  B.  Hickox  be  canceled,  and  forever  afterwards  held  for 
naught ;  prayer  for  summons  against  William  C,  Joel  M.  and 
1.  B.  Hickox,  and  prayer  for  general  relief. 

The  answer  of  the  defendants  admits  recovery  of  judgment 
as  alleged  in  the  bill,  but  avers  that  it  was  obtained  by  fraud 
and  collusion  between  complainant's  and  defendants'  attor- 
neys ;  that  in  equity  William  C.  and  Joel  M.  Hickox  are  not 
indebted  to  complainant  in  any  sum  whatever ;  admits  that 
judgment  is  unpaid ;  admits  bringing  of  suit  at  law  by  Wil- 
liam C.  Hickox  for  use  of  I.  B.  Hickox,  as  alleged  in  the  bill ; 
admits  the  assignment,  as  alleged ;  denies  that  William  C. 
and  Joel  M.  Hickox  were  non-residents  at  the  time  of  filing 
the  amended  bill;  denies  that  I.  B.  Hickox,  at  the  time  of 
taking  the  said  assignment,  had  any  notice  of  said  judg- 
ment, or  that  the  same  was  unsatisfied,  or  that  he  knew  of 
the  insolvency  of  William  C.  and  Joel  M.  Hickox ;  admits  the 
plea  of  set-off  at  law,  and  that  it  was  adjudged  bad  on  de- 
murrer ;  avers  that  the  actual  consideration  of  said  assign- 
ment was  $2200  in  cash,  loaned  by  said  I.  B.  Hickox  to  said 
William  C.  Hickox  before  the  rendition  of  said  judgment,  all 
of  which  was  due  and  unpaid  prior  to  the  time  of  the  rendi- 
tion of  said  judgment.  To  this  answer  there  was  a  general 
replication. 

Upon  the  hearing  appellant  gave  in  evidence  the  judgment 
roll  of  the  Supreme  Court  of  New  York,  for  the  city  and 
county  of  New  York,  in  a  case  wherein  the  Howe  Machine 
Company  was  plaintiff,  and  William  C.  Hickox  and  Joel  M. 
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Hickox  were  defendants.  It  sets  out,  among  other  things,  the 
contract  of  March  3,  1874,  before  set  out  in  the  amended 
bill  of  complaint;  referee's  report  finding  due  $31,077.99, 
and  interest  from  April  13,  1875,  and  costs,  and  judgment 
thereon.  It  was  then  admitted  by  appellees'  attorneys,  as 
evidence  on  behalf  of  appellant,  that  William  C.  Hickox  and 
Joel  M.  Hickox,  defendants  in  said  judgment  and  appellees 
here,  were,  at  the  time  of  the  rendition  of  said  judgment  in 
the  Supreme  Court  of  New  York,  and  ever  since  have  been, 
insolvent. 

On  behalf  of  appellees,  William  C.  Hickox,  one  of  the  appel- 
lees, testified  that  he  signed  the  assignment  indorsed  on  the 
back  of  the  agreement  set  out  in  the  bill,  on  or  about  the 
day  of  its  date,  at  the  office  of  E.  A.  Sherburne,  Esq.,  attor- 
ney for  I.  B.  Hickox,  and  delivered  the  same  to  said  Sher- 
burne, as  such  attorney ;  that  at  that  time  I.  B.  Hickox  did 
not  know  of  any  judgment  recovered  against  witness  and 
Joel  M.  Hickox  by  the  Howe  Machine  Company,  in  New 
York ;  that  said  assignment  was  made  pursuant  to  an  agree- 
ment before  then  made  in  regard  to  the  matter  between  wit- 
ness and  I.  B.  Hickox,  and  that  I.  B.  Hickox  knew  nothing 
whatever  of  there  being  any  indebtedness  or  claims  of  indebt- 
edness in  favor  of  complainant  against  William  C.  and  Joel 
M.  Hickox,  or  either  of  them ;  that  said  assignment  was  in 
consideration  of  the  sum  of  $1100,  of  which  $650  had  been 
paid  prior  to  said  assignment,  and  the  remainder  has  since 
been  paid ;  that  witness  and  Joel  M.  Hickox  both  resided  in 
Chicago  at  the  time  this  suit  was  brought,  and  have  ever  since 
resided  there. 

The  foregoing  was  all  the  evidence  heard  or  offered  on  the 
hearing.  The  court  thereupon  decreed  that  appellant's  bill 
be  dismissed.  Appeal  was  prosecuted  from  that  decree  to 
the  Appellate  Court  for  the  First  District.  That  court  af- 
firmed the  decree  of  the  circuit  court,  and  the  present  appeal 
is  from  that  judgment. 
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Mr.  Jesse  B.  Barton,  for  the  appellant : 

As  the  judgment  in  New  York  against  William  C.  and  Joel 
M.  Hickox,  and  the  claim  on  which  this  suit  was  brought, 
arose  under  the  same  contract,  the  one  demand  was  properly 
the  subject  of  set-off  against  the  other.  But  the  court  held 
that  the  judgment  being  joint,  could  not  be  set  off  against 
the  claim,  which  was  several.  Equity  widens  the  rule  of  law, 
and  on  account  of  the  insolvency  of  Joel  M.  Hickox  should 
have  considered  that  from  the  date  of  the  judgment  it  was  a 
several  liability  of  William  C.  Hickox,  which  would  create 
that  mutuality  necessary  in  cases  of  set-off. 

Had  the  company  sued  in  Cook  county  on  the  New  York 
judgment  either  William  C.  Hickox  alone,  or  jointly  with 
Joel  M.,  then  William  C.'s  claim  under  the  contract  could 
have  been  set  off.  Stewart,  use,  etc.  v.  Coulter ,  12  S.  &  K. 
252. 

In  equity,  a  joint  judgment  can  be  enforced  against  one 
debtor  to  the  exclusion  of  the  others,  upon  a  showing  of  the 
insolvency  of  all  except  the  one  whose  property  is  pursued. 
VanCleefy.  Sickles,  5  Paige,  301 ;  Commercial  Bank  v.  Meash, 
7  id.  449 ;  2  Waite's  Actions,  422 ;  Waterman  on  Set-off, 
26T,  450,  455 ;  Hughes  v.  Trahern,  64  111.  48 ;  Raleigh  v. 
Raleigh,  35  id.  513 ;  Scott  v.  Shreeve,  12  Wheat.  605;  Gay 
et  al.  v.  Gay,  10  Paige,  369 ;    Doane  v.  Walker,  101  111.  628. 

Nor  can  an  assignee  of  a  non-negotiable  instrument  be  con- 
sidered an  innocent  purchaser  entitled  to  protection,  although 
he  may  have  paid  full  value,  and  in  good  faith.  Parmely  v. 
Buckley,  103  111.  115 ;  Himrod  v.  Baugh,  85  id.  435 ;  Tromer 
v.  Railroad  Co.  95  id.  134;  Ellis  v.  Sisson,  96  id.  105;  Bis- 
sell  v.  Curran,  69  id.  20. 

Mr.  E.  A.  Sherburne,  for  the  appellees: 

We  admit,  as  is  said  in  Greene  v.  Darling,  5  Mason,  214, 
that  when  a  chose  in  action  is  assigned,  the  assignee  takes  it 
subject  to  all  the  equities  existing  between  the  original  par- 
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ties  as  to  that  very  chose  in  action  so  assigned,  but  not  that 
he  takes  it  subject  to  all  equities  existing  between  the  parties 
as  to  other  debts  and  transactions. 

The  right  of  William  C.  Hickox  in  the  contract  set  out  in 
the  bill  to  be  paid  individually  for  his  services,  was  as  dis- 
tinct and  separate  from  the  joint  rights  of  William  C.  and 
Joel  M.  thereunder,  as  if  they  had  been  put  upon  different 
papers.     Greene  v.  Darling,  5  Mason,  214. 

Where  the  legal  interest  and  cause  of  action  of  covenantees 
are  several,  each  may  and  should  sue  separately  for  the  par- 
ticular damage  resulting  to  him  individually,  although  the 
covenant  be  in  its  terms  joint.  (1  Chitty's  Pleading,  11.) 
And  when  a  joint  covenantee  may  sue  alone,  he  must  sue 
alone.  (Ibid.  9,  notey;  Foley  v.  Addenbrook,  4  Q.  B.  197.) 
And  a  bona  fide  assignment  of  this  covenant  cut  off  any  right 
to  set  off  this  judgment  against  it.  Howe  v.  Sheppard,  2 
Sum.  418;  Ullman  v.  Crane  dc  Kline,  87  111.  268;  Hughes  v. 
Trahem,  64  id.  48. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Since  the  judgments  sought  to  be  set  off  are  not  between 
the  same  parties,  it  is  clear  there  could  be  no  set-off  at  law, 
and  it  devolves  upon  appellant,  therefore,  to  show  some  equi- 
table ground  for  being  protected  against  the  judgment  of 
William  C.  Hickox.  (Raleigh  et  al.  v.  Raleigh,  35  111.  512.) 
It  is  not  enough,  here,  that  appellant  may  have  shown  its 
rights  were  equal  to  those  of  I.  B.  Hickox ;  unless  it  has  shown 
they  were  superior  to  any  equitable  claim  which  can  be  urged 
in  his  favor,  appellant  can  not  succeed.  (Holbrook  v.  Receiv- 
ers, 6  Paige,  231 ;  Hannon  v.  Williams,  (7  Stew.)  34  N.  J. 
Eq.  255.)  The  allegation  of  the  bill  that  I.  B.  Hickox  had 
notice  of  the  existence  of  appellant's  judgment  when  William 
C.  Hickox  assigned  his  interest  in  the  contract  to  him,  is  not 
only  unsustained  by  the  proof,  but  the  reverse  was  affirma- 
tively proven.      William  C.  Hickox  expressly  testified  that 
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I.  B.  Hickox  had  no  such  notice,  and  there  was  no  other  evi- 
dence upon  the  question.  The  question  of  whether  I.  B. 
Hickox  was  a  purchaser  for  value,  in  the  sense  entitling  him 
to  protection  as  against  any  equities  in  favor  of  appellant,  is 
also  put  at  rest  by  the  evidence  of  William  C.  Hickox,  no 
countervailing  evidence  having  been  given.  He  testified  that 
the  assignment  was  made  pursuant  to  a  previous  agreement, 
whereby  I.  B.  Hickox  agreed  to  pay  him  (William  C.)  $1100 
therefor,  and  that  of  this  amount  $650  was  paid  before  the 
assignment  was  made,  and  the  balance  was  paid  afterwards. 

But  was  I.  B.  Hickox  put  upon  notice  of  the  equities  of 
appellant  by  virtue  of  the  terms  of  the  contract  assigned 
to  him  ?  At  most  that  could  but  require  him  to  know  the 
terms  of  that  contract,  and  the  rights  of  the  parties  there- 
under. It  could  not  require  him  to  know  the  terms  of  a 
different  contract  with  other  parties,  and  the  rights  of  the 
respective  parties  thereunder.  As  was  observed  in  Greene  v. 
Darling,  5  Mason,  214 :  "Where  a  chose  in  action  is  assigned, 
it  may  be  admitted  that  the  assignee  takes  it  subject  to  all 
the  equities  existing  between  the  original  parties  as  to  that 
very  chose  in  action  so  assigned.  But  that  is  very  different 
from  admitting  that  he  takes  it  subject  to  all  equities  subsist- 
ing between  the  parties  as  to  other  debts  and  transactions." 

It  is  quite  true  that  the  judgment  obtained  by  appellant  in 
the  Supreme  Court  of  New  York  was  under  a  contract  evi- 
denced by  a  writing  on  the  same  piece  of  paper  as  that  on 
which  the  contract  assigned  by  William  C.  to  I.  B.  Hickox, 
and  under  which  the  judgment  obtained  in  the  Cook  circuit 
court  was  written ;  but  it  is  not  true  that  both  judgments 
are  under  the  same  contract.  In  construing  instruments  of 
this  character  the  question  is,  what  interest  was  intended  to 
be  vested  in  the  respective  parties  ?  And  hence,  "where  the 
language  of  the  covenant  is  capable  of  being  so  construed,  it 
shall  be  taken  to  be  joint  or  several,  according  to  the  interest 
of  the  covenantees."     (Chitty  on  Contracts,  (11th  Am.  ed.) 
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1343.)  "The  result  of  the  cases,"  observed  Lord  Denman, 
Ch.  J.,  in  Foley  v.  Addenbrook,  4  Ad.  &  El.  (N.  S.)  197,  (45 
Eng.  C.  L.  197,)  "appears  to  be,  that  where  the  legal  interest 
and  cause  of  action  of  the  covenantees  are  several,  they 
should  sue  separately,  though  the  covenant  be  in  joint 
terms."  See  note  v,  Chitty  on  Contracts,  ubi  supra.  See, 
also,  to  like  effect,  1  William's  Saunders,  155;  1  Chitty's 
Pleading,  *11,  10. 

The  contract  under  which  the  judgment  in  favor  of  appel- 
lant in  the  Supreme  Court  of  New  York  was  obtained,  was 
with  William  C.  Hickox  and  Joel  M.  Hickox,  and  it  related 
entirely  "to  the  closing  of  the  business  now  existing  between 
the  Howe  Machine  Company,  *  *  *  and  W.  C.  Hickox 
and  J.  M.  Hickox."  But  the  contract  assigned  by  William 
C.  to  I.  B.  Hickox,  and  under  which  the  judgment  in  the 
Cook  circuit  court  was  obtained,  had  nothing  to  do  with  the 
"closing  of  the  business  between  the  Howe  Machine  Com- 
pany and  W.  C.  and  J.  M.  Hickox, "  but  related  exclusively  to 
the  employment  of  W.  C.  Hickox  by  the  Howe  Machine  Com- 
pany to  sell  machines  within  a  designated  territory,  and  dur- 
ing a  stipulated  time.  There  is  not  the  slightest  pretense 
for  contending  that  J.  M.  Hickox  was  in  anywise  responsible 
for  the  conduct  of  W.  C.  Hickox  in  this  regard,  or  entitled  to 
participate  in  the  profits  he  might  thereby  make.  Two  sep- 
arate and  wholly  distinct  subject  matters  were  agreed  to, — 
one,  the  closing  up  of  an  existing  business,  and  the  other,  the 
carrying  on  of  a  new  business.  Had  the  agreements  been 
written  on  separate  papers,  and  separately  signed,  their  dis- 
connection would  have  been  obvious  to  every  intelligent 
apprehension.  And  yet  the  fact  they  are  written  on  one 
piece  of  paper  can  make  no  difference.  If,  in  the  minds  of 
the  parties,  they  are  separate  and  distinct  in  the  one  case, — 
and  this  is  apparent  from  the  language  employed, — they 
must  be  so  in  the  other.  The  only  real  difficulty  is  in  arriv- 
ing at  the  intention  of  the  parties. 
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We  see  no  cause  to  disturb  the  decree  below.  The  case  is 
not  brought  within  any  of  the  exceptions  laid  down  in  Hughes 
v.  Trahern,  Admx.  64  111.  48.  See,  also,  Ullman  v.  Kline 
et  al.  87  111.  268. 

Decree  affirmed. 


Margaret  M.  Chappell 

v. 

Samuel  Spire  et  al. 

Filed  at  Ottawa  May  10,  1883. 

1.  Tax  title — of  the  notice  required  to  be  given  by  the  purchaser — by 
whom  to  be  served — and  upon  whom.  A  notice  of  a  purchase  at  tax  sale, 
addressed  only  to  the  then  present  owner  of  the  land,  and  'served  upon  him 
alone,  is  insufficient  to  authorize  a  sheriffs  deed  upon  the  certificate  of  pur- 
chase, where  it  is  shown  that  the  land  was  taxed  for  the  year  for  which  it  was 
sold,  in  the  name  of  another,  and  that  others  were  in  occupancy  of  the  same 
at  and  before  the  service  of  the  notice. 

2.  An  affidavit  showing  the  service  of  notice  of  the  purchase  of  land  for 
taxes,  etc.,  on  the  proper  parties,  which  also  shows  that  such  notice  was 
served  before  the  assignee  giving  the  same  had  procured  an  assignment  of 
the  certificate  of  purchase,  is  not  sufficient.  Service  of  the  notice  by  a  per- 
son who,  at  some  time  afterward,  becomes  an  assignee,  is  not  sufficient  to 
authorize  a  sheriff's  deed. 

3.  It  is  made  by  law  an  express  prerequisite  and  condition  precedent  to 
the  execution  of  any  tax  deed,  that  the  required  notice  shall  be  served  by  the 
purchaser  or  his  assignee  upon  the  person  in  whose  name  the  taxes  were 
assessed,  and  upon  all  persons  in  possession  of  the  premises.  A  tax  title 
depends  for  its  validity  upon  a  strict  compliance  with  the  statute. 

4.  Homestead — as  against  purchaser  under  judgment.  Proof  of  the 
existence  of  facts  sufficient  to  show  a  right  of  homestead  on  the  trial  of  an 
action  of  ejectment  by  the  purchaser  of  the  premises  under  execution,  at  a 
date  subsequent  to  that  of  the  judgment,  is  not  a  defence  to  the  action.  To 
avail  against  the  sheriff's  deed  the  homestead  right  must  have  existed  at  the 
time  the  judgment  became  a  lien. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Charles  Kellum,  Judge,  presiding. 
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Mr.  Frank  Crosby,  for  the  appellant. 

Mr.  K.  N.  Botsford,  and  Mr.  A.  B.  Coon,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  John  Spire, 
against  Margaret  M.  Chappell  and  others,  to  recover  posses- 
sion of  certain  premises  situate  in  Elgin,  in  Kane  county.  It 
was  admitted  that  on  and  prior  to  February  25, 1875,  George 
W.  Kenwick  was  the  owner  in  fee  of  the  premises.  On  that 
day  Spire  recovered  a  judgment  in  the  circuit  court  of  Kane 
county  against  Kenwick  for  $2428.25,  and  under  an  execu- 
tion sale  upon  that  judgment  a  sheriff's  deed  of  the  premises 
was  made  to  Spire  on  May  9,  1877,  which  made  a  prima 
facie  title  in  Spire.  On  March  10,  1875,  Kenwick  made  a 
deed  for  the  premises  to  Benjamin  Burritt,  who,  on  the  same 
day,  executed  a  deed  therefor  to  Catharine  Kenwick,  wife  of 
George  W.  Kenwick. 

The  defendant's  claim  of  title  was  under  a  tax  deed  for 
the  premises,  made  under  a  tax  sale  thereof  for  the  taxes  of 
1875.  The  tax  deed,  bearing  date  July  3,  1878,  was  made 
to  defendant,  Margaret  M.  Chappell,  as  assignee,  from  Ben- 
jamin Burritt,  of  the  tax  sale  certificate.  To  show  the 
required  notice  of  the  purchase  at  tax  sale,  the  defendants 
gave  in  evidence  a  written  notice,  signed  by  B.  Burritt,  and 
addressed  to  John  Spire,  of  the  purchase  by  Burritt,  on  June 
19,  1876,  of  the  premises  "assessed  in  the  name  of  G.  W. 
Kenwick,  now  owned  by  John  Spire,  for  the  sum  of  $21.40, 
tax  and  costs,  and  that  the  time  of  redemption  will  expire  on 
the  19th  day  of  June,  1878.  The  sale  was  for  the  tax  levied 
for  the  year  1875."  Also,  an  affidavit  of  Burritt  of  the  ser- 
vice of  the  notice  by  him  on  Spire  on  February  7, 1878.  This 
notice  is  insufficient,  in  its  being  served  upon  the  owner  of 
the  premises  only,  and  not  upon  the  occupants,  as  also  upon 
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the  person  in  whose  name  the  premises  were  taxed.  The 
evidence  showed  that  they  were  taxed  in  the  name  of  Mrs. 
George  W.  Eenwick. 

The  last  clause  of  section  5,  article  9,  of  the  constitution 
of  1870,  upon  this  subject,  requires:  "And  the  General  As- 
sembly shall  provide  by  law  for  reasonable  notice  to  be  given 
to  the  owners  or  parties  interested,  by  publication  or  other- 
wise, of  the  fact  of  the  sale  of  the  property  for  such  taxes  or- 
assessments,  and  when  the  time  of  redemption  shall  expire : 
Provided,  that  occupants  shall  in  all  cases  be  served  with 
personal  notice  before  the  time  of  redemption  expires."  It 
is  the  statutory  provision,  (Eev.  Stat.  1874,  p.  893,  sec.  216,) 
"hereafter  no  purchaser,  or  assignee  of  such  purchaser,  of 
any  land,  town  or  city  lot,  at  any  sale  of  lands  or  lots  for 
taxes  or  special  assessments  due,  *  *  *  shall  be  entitled 
to  a  deed  for  the  lands  or  lots  so  purchased  until  the  fol- 
lowing conditions  have  been  complied  with,  to-wit :  Such 
purchaser  or  assignee  shall  serve,  or  cause  to  be  served,  a 
written  or  printed,  or  partly  written  and  partly  printed,  notice 
of  such  purchase  on  every  person  in  actual  possession  or 
occupancy  of  such  land  or  lot,  and  also  the  person  in  whose 
name  the  same  was  taxed  or  specially  assessed,  *  *  * 
in  which  notice  he  shall  state  when  he  purchased  the  land  or 
lot,  in  whose  name  taxed,"  etc. 

Defendants  further  put  in  evidence  an  affidavit  of  Marga- 
ret M.  Chappell,  made  by  the  name  of  "Maggie  M.  Chappell," 
dated  July  3,  1878,  stating  that  B.  Burritt,  on  June  19,  1876, 
at  tax  sale,  bought  the  premises ;  that  he  assigned  his  certifi- 
cate of  purchase  to  the  affiant,  and  that  affiant,  on  February 
11,  1878,  caused  to  be  served  a  written  notice  of  such  pur- 
chase upon  George  W.  Benwick  and  Mrs.  George  W.  Ben- 
wick,  the  only  persons  then  in  actual  possession  or  occupancy 
of  said  premises,  and  also  upon  Mrs.  George  W.  Benwick, 
the  person  in  whose  name  the  same  were  taxed.  This  affi- 
davit of  notice  supplies  the  defects  named  in  the  notice  which 
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was  served  by  Burritt,  but,  so  far  as  appears  from  the  evi- 
dence, this  second  notice  was  served  by  a  person  who,  at  the 
time  of  the  service,  was  an  entire  stranger,  not  in  any  way 
connected  with  or  having  any  interest  in  the  premises,  or 
such  tax  sale,  or  tax  certificate  of  purchase.  The  tax  cer- 
tificate of  purchase  by  Burritt  bears  upon  it  the  assignment 
thereof  by  Burritt  to  Margaret  M.  Chappell,  made  on  April  8, 
1878,  so  that  the  service  of  notice  by  Margaret  M.  Chap- 
pell, on  February  11,  1878,  was  not  by  the  purchaser  at  the 
tax  sale  or  his  assignee,  as  she  did  not  become  such  assignee 
until  April  8,  1878.  Although  the  afl&davit  of  Mrs.  Chap- 
pell, made  July  3,  1878,  states  Burritt  assigned  the  certifi- 
cate of  purchase  to  her,  it  does  not  mention  at  what  time. 
It  is  made  by  law,  as  we  have  seen,  an  express  prerequisite 
and  a  condition  precedent  to  the  execution  of  any  tax  deed, 
that  the  required  notice  shall  be  served,  or  caused  to  be 
served,  by  the  purchaser  at  the  tax  sale  or  his  assignee. 
The  requisite  notice  here  was  not  served  by  the  purchaser, 
nor  by  his  assignee,  at  the  time  of  service.  Service  of  the 
notice  by  a  person  who  at  some  time  afterwards  became  such 
assignee,  we  do  not  regard  as  sufficient.  A  tax  title  depends 
for  its  validity  upon  a  strict  compliance  with  the  statute. 
(Altes  v.  Hinckler,  36  111.  265.)  In  this  respect  of  notice  the 
tax  deed  fails  to  make  title. 

There  is  some  claim  of  a  homestead  right  set  up  in  the 
premises.  All  the  record  shows  in  this  respect  is,  that  on 
June  19,  1876,  the  date  of  the  tax  sale,  George  W.  Ken  wick 
and  his  wife,  two  co-defendants  with  Margaret  M.  Chappell, 
their  daughter,  were  living  together  with  her,  as  one  family, 
upon  the  premises  in  controversy.  But  that  was  not  evi- 
dence of  such  a  condition  at  a  prior  time,  on  February  25, 
1875,  when  the  judgment  was  obtained  and  became  a  lien 
upon  the  premises.  There  must  have  been  the  existence  of 
the  homestead  right  at  that  time, — the  time  when  ihe  judg- 
ment became  a  lien, — to  make  the  homestead  right  of  avail 
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against  the  sheriff's  deed  under  the  judgment.     There  is  no 
evidence  of  a  homestead  right  at  that  time. 

We  think  the  judgment  was  right,  upon  the  evidence,  and 
it  is  affirmed. 

Judgment  affirmed. 


Levi  A.  Kichardson  et  al, 

v. 

Ambrose  S.  Hadsall.. 

Filed  at  Ottawa  May  10,  1883. 

1.  Witness — competency — defendant  in  chancery  against  an  executor 
seeking  a  foreclosure.  On  bill  by  an  executor  to  foreclose  a  mortgage  given 
to  bis  intestate,  a  defendant,  if  a  necessary  party  to  tbe  bill,  is  incompetent 
to  testify  as  a  witness  to  payments  made  by  tbe  mortgagor,  bis  co-defend- 
ant, to  tbe  testator. 

2.  Parties — on  bill  to  foreclose.  On  bill  to  foreclose  a  mortgage,  all 
persons  interested  in  tbe  mortgaged  premises  sbould  be  made  parties.  A 
tenant  in  possession  under  tbe  mortgagor  is  a  necessary  party  defendant.  If 
not  made  a  party,  bis  interest  will  not  be  cut  off  by  tbe  decree. 

3.  Writ  of  possession — on  failure  to  redeem  from  sale  on  foreclos- 
ure— and  against  whom.  Wbere  no  redemption  is  bad  from  a  foreclosure 
sale,  tbe  purchaser,  after  taking  out  a  deed,  is  entitled  to  a  writ  of  possession, 
but  it  can  only  be  issued  against  tbe  defendants  in  tbe  bill,  and  tbose  claim- 
ing under  tbem,  after  tbe  suit  was  commenced. 

4.  Evidence — credit  indorsed  on  note  may  be  explained.  An  indorse- 
ment on  tbe  back  of  a  note,  of  money  received,  is  but  a  receipt  for  money, 
and  open  to  explanation,  tbe  same  as  any  otber  receipt.  If  a  credit  is  in- 
dorsed for  more  money  than  was  actually  paid,  tbe  bolder  of  tbe  note  may 
sbow  tbat  fact,  and  tbe  true  amount  will  be  allowed,  and  no  more. 

5.  Gift — proposed  and  intended  gift  not  binding.  Wbere  a  man  made 
an  indorsement  upon  a  mortgage  due  bim  from  a  tbird  person,  "I  bereby 
agree  to  allow  M.  R.,  wife  of  A.  R.,  a  niece  of  mine,  $1200  in  my  will;  and  if 
ber  equal  sbare  sbould  not  amount  to  tbat  sum,  to  take  tbe  amount  out  of 
tbe  wbolepile,"  but  died  witbout  making  sucb  provision  in  bis  will:  Held, 
that  tbis  showed  a  clear  intent  to  make  a  gift  in  the  future  by  will,  but  so 
long  as  it  was  unexecuted,  and  based  upon  no  consideration,  it  could  not  be 
binding  on  tbe  party  or  bis  executor. 
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6.  Chancery—  decree  making  no  disposition  as  to  one  defendant.  If 
one  of  the  defendants  in  a  bill  to  foreclose  a  mortgage  has  no  interest  in  the 
subjeot  matter  of  the  litigation,  the  better  practice  is  to  dismiss  him  out  of 
the  case  on  the  final  hearing;  but  if  this  is  not  done,  and  no  decree  is  ren- 
dered against  him,  he  will  be  in  no  position  to  complain,  as  he  is  not  injured 
by  the  irregularity. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Will  county;  the  Hon.  F.  Goodspeed,  Judge,  presiding. 

Mr.  Stephen  K.  Moore,  and  Messrs.  W.  H.  &  H.  L.  Kich- 
ardson, for  the  appellants : 

Alfred  G.  Eichardson  was  not  made  a  party  to  the  origi- 
nal bill,  but  was  made  so  by  the  amended  bill,  to  cut  off  his 
testimony.  He  filed  a  disclaimer  of  any  interest,  and  tes- 
tified he  had  none.  He  was  not  a  proper  party,  and  was 
competent  to  testify  for  his  co-defendants.  Sproule  et  al.  v. 
Samuel  et  al.  4  Scam.  135 ;  Dyer  v.  Martin  et  al.  id.  146 ; 
Smalley  et  al.  v.  Ellet,  36  111.  500. 

There  was  an  indorsement  of  $2200  on  the  larger  note, — 
afterwards  erased,  and  $1000  substituted;  also,  an  indorse- 
ment of  $440.70,  which  was  erased,  and  $343  substituted, 
without  the  maker's  consent.  Like  a  receipt,  if  expunged, 
the  debtor  will  still  have  the  benefit  of  it  if  he  can  establish 
the  contents.     Bryant  v.  Dyer,  28  111.  188. 

The  fact  that  credits  are  indorsed  on  a  note  is  not  proof 
of  its  payment,  unless  it  be  shown  they  were  made  by  the 
party  owning  the  note,  or  by  his  authority.  Ray  v.  Bell,  24 
111.  444;   5  Mich.  171;    Ingraham  v.  Marshall,  16  Ind.   444. 

No  decree  was  taken  against  Frank  Eichardson.  This 
should  have  been  done,  or  he  dismissed  from  the  case,  with 
his  costs. 

Mr.  G.  W.  Brown,  for  the  appellee : 

Even  if  Alfred  G.  Eichardson  had  not  filed  an  answer  after 
his  disclaimer,  if  a  proper  party  to  the  suit,  the  decree  would 
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go  against  him  as  a  defendant,  according  to  the  nature  of 
the  case.  (1  Barb.  Ch.  172.)  He  being  a  proper  part}',  his 
disclaimer  would  not  render  him  a  competent  witness  against 
a  conservator  or  an  executor,  otherwise  section  7,  chapter 
f",  of  the  Ee vised  Statutes,  would  be  evaded  with  impunity. 
But  his  disclaimer  was  not  under  oath,  as  required,  and  was 
not  signed  by  him  in  person. 

It  is  a  rule  of  equity  pleading  that  all  persons  having  an 
interest  in  the  subject  matter  of  a  suit  in  equity,  which  may 
be  injuriously  affected  by  its  termination,  are  necessary,  and 
must  be  made  parties.  Hopkins  v.  Roseclare  Lead  Co.  72  111. 
373 ;  Smith  v.  Rotan,  44  id.  506 ;  Hassett  v.  Ridgely,  49  id. 
197;  Alexander  v.  Hoffman,  70  id.  114;  Moore  v.  Munn,  69 
id.  591 ;  Bruff  v.  Leder,  5  Gilm.  210 ;  Spear  v.  Campbell,  4 
Scam.  424. 

It  is  not  pretended  there  was  any  other  consideration  for 
the  credit  of  $2200  indorsed  than  $1000  paid.  The  testator 
intended  to  give  Martha  Bichardson,  wife  of  Amasa  Bichard- 
son,  $1200.  This,  at  the  most,  was  merely  an  unexecuted 
gift,  and  incomplete.     Blanchard  v.  Williamson,  70  111.  647. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  to  foreclose  a  mortgage,  executed  by  Levi 
A.  Bichardson  to, William  Hadsall,  December  1,  1865,  on 
certain  lands  in  Will  county,  to  secure  the  payment  of  two 
certain  promissory  notes,  amounting  to  the  sum  of  $2360.29. 
The  defendants  put  in  an  answer  to  the  bill,  in  which  the 
execution  of  the  notes  and  mortgage  was  admitted,  but  they 
set  up  certain  payments  which  they  allege  extinguished  the 
notes  and  mortgage,  and  leave  a  balance  due  them,  amount- 
ing, in  the  aggregate,  to  $1362.  The  defendants  also  filed  a 
cross-bill,  in  which  they  set  up  payment  of  the  notes  and 
mortgage,  and  they  pray  for  a  decree  cancelling  the  mort- 
gage, and  also  a  decree  against  complainant  for  any  amount 
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that  may  be  found  due  defendants.  The  cause  was  referred 
to  the  master  to  state  the  account  between  the  parties,  and 
he  filed  a  report  showing  that  there  was  due  complainant  on 
the  notes  and  mortgage,  after  deducting  all  credits  due  de- 
fendants, the  sum  of  $2656.29.  Exceptions  were  filed  to  the 
report,  but  were  all  overruled,  and  a  decree  of  sale  rendered 
for  the  amount  found  to  be  due  complainant.  This  decree, 
on  appeal,  was  affirmed  in  the  Appellate  Court. 

Alfred  G.  Eichardson  testified  to  certain  payments  which 
defendants  claim  should  be  allowed  on  the  mortgage,  but  the 
testimony  of  this  witness  was  rejected  by  the  court,  on  the 
ground  that  he  was  a  party  defendant,  and  interested  in 
the  event  thereof,  and  this  is  relied  upon  as  error.  The  wit- 
ness was  made  a  party  defendant  to  the  bill,  and  the  admis- 
sibility of  his  evidence  depended  upon  whether  he  was  a 
necessary  party.  If  he  was,  as  complainant  sued  as  executor, 
under  section  2,  chapter  51,  of  the  Eevised  Statutes,  he  could 
not  testify  in  his  own  behalf.  If  the  witness  had  an  interest 
in  the  mortgaged  premises  he  was  a  proper  party  to  the  bill, 
as  the  rule  is  uniform,  on  a  bill  to  foreclose  a  mortgage  all 
persons  interested  in  the  mortgaged  premises  should  be  made 
parties.  It  is  claimed  by  appellants  that  A.  G.  Eichardson 
had  no  interest  in  the  premises,  but  upon  his  cross-examina- 
tion it  appears  that  he  has  lived  on  the  premises  for  a  num- 
ber of  years,  and  the  only  reasonable  conclusion  to  be  reached 
from  what  he  says,  is,  that  he  is  a  tenant  in  possession.  If 
we  are  correct  in  this,  he  was  a  necessary  party  to  the  bill. 
He  had  an  interest  in  the  premises  which  the  decree  would 
not  cut  off  unless  he  was  a  party.  Upon  a  sale  of  the  mort- 
gaged premises,  the  purchaser,  in  case  no  redemption  was 
made,  would  be  entitled  to  a  writ  of  possession.  But  a  writ 
of  possession  could  only  issue  against  the  defendants  in  the 
bill,  and  those  claiming  under  them,  after  the  suit  was  com- 
menced, hence  the  necessity  of  making  all  persons  in  posses- 
sion of  the  premises  parties  to  the  bill,  in  order  that  they 
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may  be  concluded  by  the  decree,  and  the  title  divested,  what- 
ever it  may  be. 

It  is  next  urged  that  the  master  in  chancery  did  not  take 
into  consideration  the  indorsements  on  the  notes  in  making 
his  report.  This  position  is,  no  doubt,  founded  upon  a  mis- 
apprehension of  the  report.  As  we  understand  the  report 
of  the  master,  all  credits  on  the  notes  were  allowed.  This 
will  appear  from  the  following  statement  contained  in  the 
report  itself:  "In  stating  the  account  and  making  the  fore- 
going report  he  considered  all  the  indorsements  as  they 
appear  on  the  notes  in  controversy,  and  finds  that  said  in- 
dorsements are  included  in  and  a  part  of  the  items  claimed 
in  the  amended  answer,  and  have  been  fully  allowed  (except 
the  two  items  in  statement  marked  <B,'  cash,  1877,  $20,  and 
Sept.  13,  1878,  $15,  which  were  indorsed  on  notes  and  not 
claimed  in  answer,  but  were  allowed.) "  If  this  statement  is 
correct,  as  it  seems  to  be  from  the  credits  allowed,  then  it  is 
apparent  that  the  master  did  allow  defendants  for  all  credits 
indorsed  on  the  notes. 

On  January  30,  1874,  William  Kichardson  paid  Hadsall, 
the  mortgagee,  on  the  mortgage  indebtedness,  $1000,  and  at 
the  request  of  the  mortgagee,  S.  K.  Moore  indorsed  upon  the 
larger  one  of  the  two  notes  a  credit  of  $2200.  Subsequently 
this  was  erased  by  the  mortgagee,  and  in  lieu  thereof  a 
true  credit  of  $1000  was  indorsed  on  the  note.  In  stating 
the  account  the  master  allowed  the  defendants  for  the  true 
amount  actually  paid,  but  refused  to  allow  the  $1200  claimed 
by  the  defendants,  and  this  is  relied  upon  as  error.  We 
perceive  no  meritorious  ground  upon  which  it  can  be  held 
that  defendants  should  be  allowed  for  more  than  was  actually 
paid  upon  the  note.  An  indorsement  of  money  received,  upon 
the  back  of  a  promissory  note,  is  but  a  receipt  for  money 
received,  and  open,  to  explanation,  as  any  other  receipt,  and 
if,  as  a  matter  of  fact,  the  receipt  was  written  for  more  money 
than  was  actually  paid,  complainant  had  the  right  to  estab- 
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lish  that  fact  on  the  trial,  so  that  the  court  might  allow  the 
true  amount  paid.  Indeed,  the  testimony  in  the  record  fully 
explains  the  transaction.  Martha  Eichardson  was  a  niece 
of  the  mortgagee,  and  she  had  purchased  the  mortgaged 
premises  of  her  son,  Levi  Eichardson.  The  mortgagee  being 
a  very  old  man,  without  wife  or  children,  intended,  no  doubt, 
to  make  a  gift  of  $1200  to  his  niece,  to  take  effect  in  the 
future.  This  is  evident  from  the  indorsement  made  by  the 
mortgagee  himself  on  the  back  of  the  mortgage,  on  the  same 
day  Moore  made  the  indorsement  on  the  note.  It  is  as  fol- 
lows :  "I  hereby  agree  to  allow  Martha  Eichardson,  wife  of 
Amasa  Eichardson,  a  niece  of  mine,  $1200  in  my  will,  and  if 
her  equal  share  should  not  amount  to  that  sum,  to  take  the 
amount  out  of  the  whole  pile. "  Here  was  a  clear  intent  to 
make  a  gift  in  the  future  by  will,  but  so  long  as  the  proposed 
gift  was  unexecuted,  and  based  upon  no  consideration,  it  could 
not  be  binding  upon  Hadsall  or  his  executor, — in  other  words, 
the  mortgagee  proposed  to  give  his  niece  $1200  by  will,  part 
of  the  note  secured  by  mortgage,  but  as  the  intention  to  make 
the  gift  was  never  carried  into  execution,  the  proposition  was 
binding  on  no  one. 

It  is  also  contended  that  the  decree  is  erroneous,  because 
no  order  is  made  in  regard  to  Frank  Eichardson,  who  was 
one  of  the  defendants  to  the  bill.  If  this  defendant  had  no 
interest  in  the  subject  matter  of  the  litigation,  the  better 
practice  would  have  been  to  have  dismissed  him  out  of  the 
case  on  the  final  hearing ;  but  if  that  was  not  done,  and  no 
decree  rendered  against  him,  he  is  in  no  position  to  com- 
plain, as  he  has  not  been  injured. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Richard  Cole 

v. 
Henry  Cole. 

Filed  at  Ottawa  May  10,  1883. 

Specific  pebpormance — when  it  will  be  decreed.  This  case  turns  upon 
the  question  whether  the  evidence  is  sufficient  to  establish  the  alleged  con- 
tract sought  to  be  enforced. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Mr.  John  T.  Richards,  for  the  appellant. 

Mr.  J.  W.  Waughop,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant,  Richard  Cole,  in  the  spring  of  1875,  was  the 
owner  of  a  number  of  small  lots  in  Bridgeport,  in  the  city 
of  Chicago,  which  had  cost  him  $200  or  $250  each.  At  that 
time  Henry  Cole,  appellee,  a  cousin,  and  William  Cole,  an 
aged  uncle  of  appellant  and  appellee,  were  both  working  for 
appellant  in  his  cooper  shop.  William  Cole,  the  uncle,  had 
boarded  with  appellant.  Appellant  proposed  to  appellee  that 
if  he  would  board  the  uncle  for  four  years,  he  would  give  him 
the  lot  in  controversy.  Appellee  accepted  the  proposition, 
and  the  uncle  went  to  and  boarded  with  him.  About  two 
years  later,  appellant  further  proposed  to  appellee  to  buy  an 
old  barn  and  move  it  on  the  lot,  and  fix  it  up  for  a  dwelling, 
and  as  the  consideration  proposed  that  appellee  should  board 
the  uncle  for  three  and  one-half  years,  and  should  give  ap- 
pellant a  small  building  he  owned  on  leased  ground,  at  $200. 
This  proposition  was  accepted,  appellant  getting  the  small 
building  and  appellee  the  barn,  which  he  moved  on  his  lot, 
and  fitted  up  for   a  dwelling.     Appellee  performed  the  con- 
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tract  by  boarding  the  uncle  for  the  full  period  of  seven  and 
one-half  years.  He  took  possession,  moved  into  the  house 
constructed  of  the  barn,  fenced  the  lot,  and  planted  out  trees, 
etc.  After  the  first  agreement  was  made,  the  uncle  worked 
for  appellant,  who  deducted  the  expenses  of  boarding  and 
washing  from  the  wages  of  the  uncle.  Appellee  paid  all 
taxes,  assessments  and  insurance  on  the  property.  None  of 
these  agreements  were  reduced  to  writing.  On  this  state  of 
facts  the  Superior  Court  of  Cook  county  decreed  a  specific 
performance  of  the  agreement,  and  defendant  below  appeals, 
and  urges  a  reversal. 

Appellant  claims  that  the  agreement  was  to  convey  one- 
half  of  the  lot  to  appellee,  and  the  other  half  to  William 
Cole,  the  uncle,  or  rather  to  them  as  tenants  in  common, 
whilst  appellee  contends  it  was  to  be  conveyed  to  him.  This 
is  the  only  contest  in  the  case. 

No  question  is  made  that  appellee  has  fully  performed  the 
contract.  At  the  rate  of  $3.50  per  week,  which  the  evidence 
shows  was  low,  with  the  cottage  appellee  let  appellant  have, 
he  has  paid  him  about  $1600,  whilst  the  evidence  shows 
the  lot,  without  improvements,  was  not  worth,  at  any  time, 
exceeding  one-third  of  the  sum  paid.  We  say  paid,  because 
William  Cole,  the  uncle,  worked  for  appellant,  who  deducted 
the  price  of  his  board  from  his  wages.  Nor  do  we  see  any 
the  slightest  duty  or  obligation  resting  on  appellee,  more  than 
appellant,  to  purchase  and  improve  this  lot,  and  donate  one- 
half  of  it  to  the  uncle.  The  ties  of  blood  were  equal  upon 
both  nephews,  nor  is  other  duty  shown  to  rest  upon  appellee. 
Then,  this  being  true,  we  can  perceive  no  special  motive  to 
induce  appellee  to  make  such  a  contract.  The  probabilities 
that  he  did  are  all  decidedly  against  the  presumption  he  did, 
and  to  overcome  it  there  should  be  clear  and  satisfactory 
evidence.  There  is  nothing  to  show  that  William  Cole  paid, 
or  in  any  manner  contributed,  a  dollar  to  the  purchase  or 
improvement  of  the  lot. 
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Both  parties  testify  positively,  and  equally  so,  to  their 
version  of  the  transaction.  Appellee's  testimony  is  corrobo- 
rated by  the  three  Hopkins,  who  swear  that  William  Cole  told 
them  he  was  working  to  enable  appellee  to  get  a  home,  and 
they  saw  him  often,  and  he  never  claimed  any  interest  in  the 
property.  In  what  manner  he  was  aiding  appellee  is  not 
apparent,  as  appellant  deducted  his  board  from  William 
Cole's  wages,  and  appellee  received  no  benefit  from  his 
labor.  The  evidence  of  William  Cole  is  confused,  and  favors 
appellee's  theory  as  much,  or  more,  than  that  of  appellant. 
He  says  he  paid  nothing  for  the  property.  He  says  the 
agreement  was  that  appellee  was  to  board  him  for  the  lot. 
He,  however,  claims  he  was  to  have  half  of  the  lot  during  his 
life,  and  appellee  was  to  have  it  after  his  death.  According 
to  his  version  he  seems  to  suppose  appellee  was  to  give  him 
a  life  interest  in  the  half  of  the  lot  for  the  privilege  of  board- 
ing him  seven  and  a  half  years  for  nothing,  whilst  he  was 
paying  appellant  for  the  board. 

We  are  strongly  impressed  that  appellant  has  made  no 
case  for  one-half  of  the  lot  to  William  Cole  or  himself.  On 
that  branch  of  the  case  the  evidence  is  in  direct  conflict,  and 
when  the  inherent  improbability  that  any  man  considered 
capable  of  transacting  his  own  business  would  make  such 
an  unequal  and  unjust  contract  is  considered,  it  produces 
a  decided  preponderance  in  favor  of  appellee's  version  of  the 
transaction.  We  are  wholly  unable  to  believe  that  appellee 
ever  made  such  an  agreement  as  that  claimed  by  appellant. 
It  is  too  unreasonable  for  intelligent  belief. 

The  entire  record  considered,  we  are  unable  to  perceive 
any  error  in  the  decree,  and  it  must  be  affirmed. 

Decree  affirmed. 
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John  Smith  et  al. 

v. 

John  T.  Long. 

Filed  at  Ottawa  May  10,  1883. 

1.  Practice  in  the  Supreme  Court — as  to  rulings  in  chancery  in 
the  admission  or  rejection  of  evidence.  In  chancery  cases,  the  practice  is 
not  to  reverse  for  erroneous  rulings  in  the  admission  or  exclusion  of  evidence, 
unless  it  is  seen,  after  an  inspection  of  the  entire  record,  that  different  rulings 
might  have  induced  a  different  decree. 

2.  Where  the  entire  record  is  before  this  court,  embracing  not  only  the 
evidence  admitted,  but  also  that  excluded,  unless  it  can  see  on  such  record 
that  there  is  error  in  the  decree  below  it  will  be  affirmed. 

3.  Witness—  competency — of  husband  and  wife,  for  and  against  each 
other.  Husband  and  wife  are  competent  witnesses  for  and  against  each  other 
only  in  the  cases  mentioned  in  the  exceptions  to  section  5  of  the  act  relating 
to  evidence.  The  words,  "except  in  cases  where  the  wife  would,  if  unmar- 
ried, be  plaintiff  or  defendant,"  do  not  have  reference  to  cases  where  the 
wife  is  subsequently  divorced,  or  where  her  husband  has  died,  but  simply 
to  cases  where  the  proposed  witness  has  never  been  married, — where  the 
controversy  does  not  concern  a  right  resulting  from  marriage. 

4.  On  bill  by  a  husband  and  wife  to  set  aside  their  contract  of  sale  and 
conveyance  of  the  husband's  interest  as  heir  in  his  grandfather's  estate,  both 
real  and  personal,  on  the  ground  of  fraud,  the  wife  is  not  a  competent  wit- 
ness for  her  husband. 

5.  Same — attorney  at  law — when  competent  to  testify  as  to  facts.  An 
attorney  who  is  merely  employed  to  draw  up  the  necessary  papers  to  con- 
summate a  contract  to  which  the  parties  had  agreed,  no  legal  advice  being 
asked  or  required,  is  not  privileged,  and  may  testify  as  to  what  comes  to  his 
knowledge  in  connection  with  the  transaction. 

6.  Kescission  of  contract — placing  the  party  in  statu  quo — excep- 
tions to  the  rule.  It  is  incumbent  on  a  party  seeking  the  rescission  of  an 
executed  contract,  to  return,  or  offer  to  return,  what  he  has  received.  He 
must  place  the  opposite  party  in  statu  quo.  There  are  exceptions  to  this 
rule,  as,  when  that  received  is  entirely  worthless,  or  when,  by  reason  of 
peculiar  circumstances  not  chargeable  to  the  fault  of  the  party  seeking  to 
rescind,  restoration  of  that  received  is  impossible. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
Abthur  A.  Smith,  Judge,  presiding. 
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Brief  for  the  Appellants. 

Mr.  J.  L.  Deyden,  and  Mr.  L.  B.  Cake,  for  the  appellants : 

Louise  Smith,  wife  of  complainant  John  Smith,  and  a 
proper  party  to  the  suit,  was  a  competent  witness,  under  the 
first  exception  in  section  5,  chapter  51,  of  the  Eevised  Stat- 
utes, "where  the  wife  would,  if  unmarried,  be  plaintiff  or 
defendant."  The  fair  construction  of  this  clause  is,  if  the 
husband  were  taken  out  of  the  way  she  should  have  such  an 
interest  in  the  subject  matter  of  the  suit  as  she  could  sue  for 
or  defend.  If  she  was  a  proper  party,  the  section  referred 
to  makes  her  a  competent  witness.  Hackett-Y.  Bonhill,  16 
Wis.  496  ;  Barnes  v.  Martin,  15  id.  264 ;  Kavanaugh  v.  Jaynes- 
ville,  24  id.  618. 

This  section  has  removed  all  disqualification  on  the  ground 
of  interest,  and  rendered  every  proper  and  necessary  party 
to  the  suit  a  competent  witness.  Little  v.  Little,  13  Gray, 
264 ;  Schaffer  v.  Renter,  37  Barb.  44 ;  Marsh  v.  Potter,  30  id. 
506 ;  Chamberlin  v.  People,  23  N.  Y.  85. 

The  deposition  of  J.  B.  Johnson  was  improperly  excluded. 
The  employment  of  a  scrivener  or  conveyancer,  although  an 
attorney,  is  not  sufficient  to  exclude  his  testimony.  He  must 
be  employed  as  an  attorney.  De  Wolf  v.  Strader,  26  111.  225  ; 
Hatton  v.  Robinson,  14  Pick.  416. 

There  must  be  an  employment,  either  with  reference  to 
some  suit  or  judicial  proceeding,  existing  or  anticipated, 
(Whiting  v.  Barney,  30  N.  Y.  330,  Berd  v.  Lovelace,  Cary's 
Rep.  88,  Austin  v.  Vesey,  id.  89,  Kilway  v.  Kilivay,  id.  126,) 
or  advice  sought  and  paid  for  with  a  view  to  regulate  the 
future  conduct  in  regard  to  pending  or  expected  litigation. 
Thompson  v.  Kilborn,  28  Vt.  750;  Alderman  v.  The  People, 
4  Mich.  414. 

There  must  be  either  a  retainer,  offer  to  retain,  or  attor- 
ney's fee  paid,  to  consummate  the  relation.  De  Wolf  v. 
Strader,  26  111.  225. 

The  privilege  does  not  extend  to  communications  made  in 
the  presence  of  all  the  parties  to  the  suit,  nor  to  third  per- 
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sons  in  the  presence  of  the  attorney.  Britton  v.  Lorenz,  45 
N.  Y.  51 ;  Whiting  v.  Barney,  30  id.  342 ;  Griffith  v.  Davis, 
5  B.  &  A.  502 ;  Shore  v.  Bedford,  5  M.  &  G.  271 ;  Coveny  v. 
Tannahill,  1  Hill,  33. 

Messrs.  Pobter  &  Porter,  and  Messrs.  Stewart  &  Grier, 
for  the  appellee : 

The  chancellor,  in  rendering  his  decree,  only  considers 
legal  and  pertinent  evidence,  and  the  hearing  of  incompetent 
evidence  is  no  ground  for  reversal.  Swift  et  al.  v.  Castle,  23 
111.  214. 

Louise  Smith  was  not  a  competent  witness  for  her  hus- 
band. Mitchinson  v.  Cross,  58  111.  366 ;  Gravel  Road  Co.  v. 
Madaus,  102  id.  117. 

Kejection  of  competent  testimony  is  no  ground  of  reversal, 
if  the  record  shows  its  admission  would  not  have  changed 
the  result.  Rowley  v.  Hughes,  40  111.  316;  Ryan  v.  Brant, 
42  id.  78. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery  to  set  aside  a  sale  of  the  inter- 
est of  John  Smith  in  the  estate  of  his  grandfather,  Garland 
Eay,  deceased,  and  a  deed  made  pursuant  thereto,  to  John 
Long,  on  the  ground  of  fraud.  The  circuit  court,  after  hear- 
ing the  evidence,  decreed  that  the  bill  be  dismissed,  and  this 
appeal  is  brought  to  reverse  that  decree. 

Several  errors  are  alleged  in  the  rulings  occurring  during 
the  progress  of  the  trial,  but  none  of  them  are  of  controlling 
importance. 

"In  chancery  cases  the  practice  is,  not  to  reverse  for  erro- 
neous rulings  in  the  admitting  or  excluding  of  evidence,  unless 
it  is  seen,  after  an  inspection  of  the  entire  record,  that  differ- 
ent rulings  might  have  induced  a  different  decree."  (WiUe- 
min  v.  Dunn  et  al.  93  111.  520.)  The  entire  record  is  before 
us,  embracing  not  only  the  evidence  admitted,  but  also  that 
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excluded,  and  unless  we  can  see  on  this  record  there  is  error 
in  the  decree  below,  it  must  be  affirmed.  Swift  et  al.  v. 
Castle,  23  111.  209. 

We  incline  to  the  opinion  that  the  deposition  of  Smith's 
wife  was  properly  excluded,  and  that  of  Johnson,  the  attor- 
ney, should  have  been  admitted.  We  have  held,  under  the 
act  of  February  14,  1867,  husband  or  wife  are  competent 
witnesses  for  or  against  each  other,  only  in  the  cases  men- 
tioned in  the  exceptions  to  section  5  of  that  act.  (Mitch- 
inson  v.  Cross,  58  111.  366 ;  Gravel  Road  Co.  v.  Madaus,  102 
id.  417.)  We  do  not  understand  the  language  in  those  excep- 
tions, "except  in  cases  where  the  wife  would,  if  unmarried, 
be  plaintiff  or  defendant, "  as  having  reference  to  eases  where 
the  wife  has  been  married,  but  is  subsequently  divorced,  or 
her  husband  has  died,  as  contended  by  counsel  for  appel- 
lant, but  simply  to  cases  where  she  has  never  been  married, — 
where  the  controversy  does  not  concern  a  right  resulting  from 
marriage, — and  it  is  plain  this  is  not  such  a  case.  Nor  does 
it  concern  her  separate  property,  in  any  correct  sense  of  that 
term,  or  fall  within  any  of  the  other  exceptions. 

With  regard  to  the  deposition  of  the  attorney,  Johnson,  the 
evidence  shows  only  that  the  firm  of  which  he  was  a  mem- 
ber were  employed  as  scriveners  to  draw  up  the  papers  requi- 
site to  consummate  the  contract  to  which  the  parties  had 
agreed.  There  was  no  controversy, — both  parties  were  pres- 
ent,— no  litigation  was  anticipated,  and,  of  course,  no  advice 
was,  or  could  have  been,  sought,  with  reference  to  litigation. 
The  facts,  as  mutually  understood,  were  submitted,  and  the 
attorneys  were  required  to  draw  the  papers  in  conformity 
therewith,  and  for  this  service  Long  paid  them.  DeWolfy. 
Strader  et  al.  26  111.  225,  is  directly  in  point.  It  was  there 
held,  an  attorney  who  is  requested  to  prepare  a  deed  or  mort- 
gage, no  legal  advice  being  required,  is  not  privileged,  and 
may  testify  as  to  what  came  to  his  knowledge  in  connection 
with  such  transaction. 
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But  we  think  this  deposition  is  of  but  little  weight  in  what 
we  regard  as  the  vital  issue  here,  and  circumstances  are  shown 
in  regard  to  the  conduct  of  the  witness  in  connection  with 
this  case  materially  impairing  the  respect  to  which  his  evi- 
dence would  otherwise  be  entitled.  If  we  add  the  depositions 
of  Mrs.  Smith  and  Johnson,  both,  to  the  evidence  of  appel- 
lant, we  are  still  unable  to  say  the  preponderance  is  so  clearly 
on  that  side  that  the  decree  below  should,  for  that  cause,  be 
reversed.  In  cases  of  this  kind  it  is  incumbent  on  the  party 
seeking  a  rescission,  to  return,  or  offer  to  return,  what  he  has 
received.  He  must  place  the  opposite  party  in  statu  quo. 
(Edmunds  v.  Myers  et  al.  16  111.  207;  Underwood  v.  West,  52 
id.  397.)  There  are  exceptions  to  this  rule,  as,  where  that 
received  is  entirely  worthless,  or  by  reason  of  peculiar  circum- 
stances not  chargeable  to  the  fault  of  the  party  seeking  rescis- 
sion, restoration  of  that  received  is  impossible ;  but  none  of 
these  are  applicable  here,  that  received  being  money,  which 
may  always  be  restored. 

It  is  alleged  in  the  bill  that  Smith  sold  his  interest  in  the 
estate  for  $1000, — of  which  $400  was  for  the  real  estate,  and 
$600  for  the  personal  estate, — and  this  amount,  only,  is 
offered  to  be  returned.  The  answer  denies  that  this  is  the 
true  amount,  and  alleges  that  the  price  paid  was  $1400, — 
of  which  $400  was  for  the  real  estate,  and  $1000  was  paid 
for  the  personal  estate.  Smith  testifies  that  the  amount 
he  received  was  $1000,  while  Long  as  positively  testifies  the 
amount  he  paid  Smith  was  $1400.  Each  proves  declarations 
of  the  other  party  to  sustain  his  side  of  the  case. 

The  estate  was  in  Warren  county,  in  this  State,  and  Long 
resided  there.  Smith  lived  at  Braddyville,  in  Paige  county, 
Iowa,  and  the  trade  was  closed  between  them  at  Clarinda,  the 
county  seat  of  that  county.  Long  left  his  home  in  Warren 
county  on  the  evening  of  the  30th  of  May,  1881,  arrived  at 
Braddyville  next  morning,  (31st  of  May,)  agreed  upon  terms 
of  purchase  and  sale  with  Smith.     That  afternoon  he  and 
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Smith  went  to  Clarinda,  had  the  papers  with  reference  to  the 
sale  drawn,  and  he  paid  the  money  to  Smith.  He  paid  Smith, 
through  a  bank  at  Clarinda,  $1 000,  in  this  way :  He  had  with 
him  a  letter  of  credit  for  $500,  and  a  draft  on  New  York  for 
$300.  The  letter  of  credit  was  from  the  First  National  Bank 
of  Monmouth,  and  the  draft  was  drawn  by  a  bank  at  Kose- 
ville,  in  Warren  county.  Smith  got  the  cash  from  the  bank 
at  Clarinda,  on  the  letter  of  credit  and  the  draft ;  then  Long 
made  his  note  to  Smith  for  $200,  payable  in  ten  days,  left 
that  in  the  bank  at  Clarinda,  and  it  was  paid  by  or  before 
maturity,  through  the  First  National  Bank,  at  Monmouth,  and 
Smith  received  his  money.  There  is  no  controversy  what- 
ever that  Smith  was  paid  $1000  in  this  way.  The  dispute 
relates  to  the  payment  of  the  other  $400  which  Long  claims 
to  have  paid.  Long  testifies  that  he  paid  that  amount  to 
Smith  on  the  steps  of  the  bank  in  Clarinda,  before  they 
entered  the  bank,  no  one  being  present.  He  says  while  the 
papers  were  being  drawn  he  and  Smith  went  to  the  bank ;  that 
the  doors  were  temporarily  closed ;  that  they  then  sat  down 
on  the  steps  of  the  bank,  and  he  counted  out  to  Smith,  from 
his  pocket-book,  four  one  hundred  dollar  bills ;  that  then. some 
one  opened  the  doors  of  the  bank,  and  they  entered,  and  then 
the  other  payments  alluded  to  before  were  made.  Long 
is  corroborated  circumstantially,  apart  from  proof  of  admis- 
sions of  Smith  that  he  was  to  receive,  and  had  received, 
$1400  in  this  way.  The  cashier  of  the  bank  at  Monmouth 
testifies,  that  either  the  day  Long  started  to  Iowa,  or  the 
day  before,  he  gave  him  the  letter  of  credit  for  $500,  and 
he  also  then  gave  him  four  one  hundred  dollar  bills  for 
smaller  bills.  Long  testifies  that  he  took  these  four  one 
hundred  dollar  bills  with  him  to  Iowa,  and  there  is  no  evi- 
dence tending  to  show  that  he  disposed  of  them  before  going 
there.  The  evidence  shows  that  after  Long  and  Smith  left 
the  bank  they  returned  to  the  attorney's  office.  Long  then 
paid  the  attorney's  fees.     He  and  Smith  left  the  orifice,  and 
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had  proceeded  some  distance  in  the  town,  when  Long  dis- 
covered he  had  lost  his  pocket-book.  Smith  says,  upon 
making  this  discovery  Long  asked  him  if  he  was  unable  to 
rind  it,  if  he  (Smith)  would  loan  him  money  enough  to  go 
home  on.  Long  returned  to  the  attorney's  office,  and  John- 
son handed  him  his  pocket-book,  requesting  him  to  examine 
it  and  see  if  all  was  there,  which  he  did,  and  said  there  was 
between  $20  and  $30.  This  is  the  evidence  of  both  Long 
and  Johnson. 

Long  testifies  that  the  four  one  hundred  dollar  bills  that  he 
got  from  the  bank  in  Monmouth  were  the  same  that  he  paid 
to  Smith  on  the  steps  of  the  bank  at  Clarinda.  Of  course 
the  circumstances  are  not  conclusive,  but  they  are  strongly 
corroborative,  there  being  so  short  a  time  after  he  got  the 
bills  until  he  was  evidently  without  them,  and  no  other  trans- 
action being  shown  in  which  he  could  have  expended  them. 
There  is  no  reason  to  believe  that  Long,  at  that  time,  sup- 
posed Smith  would  become  dissatisfied  with  the  trade  and 
seek  to  repudiate  it,  and  hence  if  he  had  had  the  $400  in 
bills,  the  inference  is  strong  that  he  would  not  have  given 
his  note  for  the  $200.  Long  testifies  that  when  he  was  buy- 
ing tickets  for  Clarinda,  at  Crooks,  which  seems  to  be  a  sta- 
tion near  Braddyville,  Smith  told  Good,  the  station  agent, 
about  the  sale,  and  that  he  was  receiving  $1400.  Good  fully 
corroborates  him  in  this.  A  number  of  other  witnesses  swear 
to  admissions  of  Smith  that  he  was  to  receive,  or  had  received, 
$1400  from  Long. 

It  is  proper  to  say  that  a  number  of  the  witnesses,  on  the 
other  hand,  testify  that  Long  admitted  that  he  had  bought 
Smith's  interest  for  $1000.  It  is  not  improbable  that  some 
of  these  witnesses  may  have  misapprehended  either  what 
Long  said,  or  what  he  meant,  in  this  way :  He  says  he  was 
to  pay  $1000  for  the  personal  estate  only.  He  may  have 
been  talking  of  that  estate,  and  the  witnesses  failed  to  catch 
the  word  "personal,"  or  he  may  have  spoken  of  the  estate  in 
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the  hands  of  the  administrator,  and  called  it  "the  estate," 
and  the  witnesses  have  misapprehended  the  meaning.  The 
same  can  not  be  said  of  the  witnesses  who  speak  of  Smith's 
receiving  $1400  from  Long.  There  was  no  other  transaction 
to  which  the  extra  $400  could,  by  any  possibility,  have  refer- 
ence. Undoubtedly  there  is  some  of  the  evidence  that  can 
not  be  reconciled  upon  any  hypothesis.  Somebody  has  com- 
mitted perjury,  but  it  is  impossible  for  us  to  say  that  we  are 
clearly  satisfied  this  was  by  Long,  and  on  his  behalf. 

The  burden  of  making  out  a  case  was  upon  Smith.  We 
are  not  satisfied  that  the  court  below  clearly  erred  in  holding 
that  he  had  not  done  so. 

The  decree  is  affirmed. 

Decree  affirmed. 


John  H.  Atkins 
v, 
Thomas  Huston  et  al. 

Filed  at  Ottawa  May  10,  1883. 

1.  Permanent  survey  of  land — setting  aside  surveyor's  report  and 
appointing  new  commission,  after  verdict — trial  de  novo.  Under  the  act 
of  March  29,  1869,  "to  provide  for  the  permanent  survey  of  lands,"  when  a 
trial  is  had  by  jury,  on  objection  to  the  report  of  the  surveyors,  resulting  in 
a  verdict  against  the  report,  and  in  favor  of  the  objector,  and  the  court, 
though  overruling  a  motion  for  a  new  trial,  sets  aside  the  report  and  the  com- 
mission, and  appoints  a  new  one,  this  is,  in  effect,  a  setting  aside  of  the  ver- 
dict, and  thereafter  the  proceeding  is  one  de  novo,  and  all  things  done  under 
the  first  commission,  including  the  verdict  of  the  jury,  falls  through  and 
comes  to  naught.  This  having  been  done,  the  verdict  returned  under  the 
first  commission  could  not  be  regarded  as  an  adjudication  upon  the  question 
at  issue  so  as  to  conclude  the  parties. 

2.  Same — evidence  on  second  trial.  Where  a  trial  is  had  on  objections 
to  the  report  of  a  commission  of  surveys  to  establish  corners  and  disputed 
lines,  and  a  finding  is  given  against  the  correctness  of  such  report,  which  is 
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set  aside  and  a  new  commission  appointed,  and  objections  are  filed  to  the 
second  report,  on  the  second  trial  it  is  error  to  admit  in  evidence  the  verdict 
of  the  jury  and  all  the  papers  and  proceedings  in  the  first  trial,  even  though 
both  reports  fix  the  corners  and  lines  substantially  the  same. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Henderson  county. 

Mr.  J.  M.  Kirkpatrick,  for  the  appellant. 

Messrs.  Stewart  &  Grier,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  proceeding  was  an  application,  by  petition,  of  John 
H.  Atkins,  under  the  act  of  March  25,  1869,  "to  provide  for 
the  permanent  survey  of  lands, "  to  the  circuit  court  of  Hen- 
derson county,  to  have  the  boundaries  of  certain  land  of  his 
permanently  established.  In  pursuance  of  the  act  the  court 
appointed  a  commission  of  surveyors,  who  acted,  and  made 
report  of  their  survey,  establishing  the  corners  and  bounda- 
ries, to  which  report  appellees  filed  objections,  whereupon  a 
trial  was  had  by  a  jury,  resulting  in  a  verdict  against  the 
petitioner.  The  court  overruled  a  motion  for  a  new  trial, 
and  in  the  same  order  overruling  such  motion  set  aside  the 
report  made  by  the  commission,  and  set  aside  the  commis- 
sion, and  appointed  a  new  commission  to  make  survey  of  the 
lines,  boundaries  and  corners  in  dispute.  This  second  com- 
mission made  report  of  their  survey  to  the  court,  to  which 
report  appellees  filed  objections,  and  thereupon  a  second  trial 
by  a  jury  was  had,  which  resulted  in  a  verdict  in  favor  of 
appellees,  and,  after  overruling  a  motion  for  a  new  trial,  the 
court  entered  judgment  upon  the  verdict  in  favor  of  appellees, 
and  dismissed  the  petition.  Upon  appeal  to  the  Appellate 
Court  for  the  Second  District  the  judgment  was  affirmed,  and 
the  petitioner  appeals  to  this  court. 
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Upon  the  second  trial  the  verdict  of  the  jury  and  all  the 
papers  and  proceedings  in  the  first  trial  were  introduced  in 
evidence,  against  the  objection  of  appellant.  In  this,  we  are 
of  opinion,  there  was  error.  The  second  trial  should  have 
been  by  itself,  in  entire  independence  of  the  former  trial,  and 
the  verdict  of  the  jury  and  proceedings  on  that  trial  should 
not  have  been  admitted  in  evidence  to  influence  the  jury's 
decision  in  the  last  trial.  The  justification  which  is  offered 
for  the  court's  ruling  is,  that  the  second  commission  reported 
the  same  line  which  was  reported  by  the  first  commission, 
and  as  the  verdict  of  the  first  jury  found  that  line  not  to  be 
the  correct  line,  that  verdict,  as  an  adjudication  upon  the 
question,  estopped  appellant  from  again  trying  an  issue  upon 
the  correctness  of  that  line,  and  that  hence  the  proceedings 
of  the  first  trial  were  properly  admitted  to  show  a  former 
adjudication  of  the  question.  We  do  not  think  it  appeared 
that  the  line  reported  by  the  second  commission  was,  in  fact, 
the  same  line  as  that  reported  by  the  first  commission.  It 
is  admitted  that  the  corner  established  by  the  second  com- 
mission at  the  south-east  corner  of  section  25,  one  of  the 
corners  to  be  established,  is  five  links  east  and  five  links 
south  of  the  corner  established  at  that  place  by  the  first  com- 
mission. The  answer  is,  that  the  lines  were  practically  the 
same.  We  can  not  accept  this  as  warrant  for  introducing  in 
evidence  the  proceedings  of  the  first  trial,  and  we  are  inclined 
to  think  that  the  first  verdict  was  not  an  adjudication  which 
should  conclude  appellant  at  all.  Although  the  court,  upon 
the  rendition  of  the  first  verdict,  overruled  a  motion  for  a 
new  trial,  yet  afterward,  in  the  same  order  overruling  such 
motion,  it  set  aside  the  report  of  the  first  commission,  set 
aside  the  commission,  and  appointed  a  new  commission. 
We  think  all  this  was,  in  effect,  setting  aside  the  first  verdict. 

The  act  is  an  anomalous  one,  and  it  makes  no  provision 
for  any  trial  by  jury.  But  we  held,  in  Townsend  v.  Eadciiffe, 
63  111.  9,  in  respect  to  this  proceeding,  that  if  objections  were 
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made  to  the  commission's  report  of  survey,  denying  its  cor- 
rectness, an  issue  of  fact  would  be  thus  formed,  upon  which 
any  party  to  the  record  would  have  the  right  of  a  trial  by 
jury.  And  when  this  same  case  was  before  us  once  before, 
(Huston  v.  Atkins,  74  111.  474,)  we  reversed  the  judgment 
because  of  the  denial  of  a  trial  by  jury.  The  act  provides 
that  the  court  shall  hear  and  determine  the  objections  to  the 
report,  and  enter  an  order  or  judgment  either  approving  or 
rejecting  the  report,  or  modifying  and  amending  the  same, 
according  to  the  rights  and  interests  of  the  parties,  or  may 
refer  the  same  back  to  the  commission  to  correct  their  report 
and  survey  in  conformity  with  the  judgment  of  the  court,  or 
the  court  may,  for  good  reason,  set  aside  the  commission  and 
appoint  a  new  commission,  who  shall  proceed  de  novo,  and 
survey  and  determine  the  boundaries  and  corners  of  the  lands 
in  question. 

We  incline  to  the  opinion  that  by  the  setting  aside  of  the 
report  of  the  first  commission,  and  setting  aside  the  com- 
mission, and  appointing  a  new  commission,  the  proceeding 
thenceforth,  as  respected  the  commission,  was  one  de  novo, 
and  all  that  had  been  done  under  the  first  commission,  in- 
cluding the  verdict  of  the  jury,  fell  through,  and  came  to 
naught. 

The  judgment  of  the  Appellate  Court  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 

Mr.  Justice  Craig  took  no  part  in  the  decision  of  this  case. 
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David  M.  Thornley 

v. 
Clifton  H.  Moore. 

Filed  at  Springfield  May  9,  1883. 

1.  Redemption  from  judicial  sale — by  judgment  creditor — right  lim- 
ited to  cases  provided  for  in  the  statute.  While  the  law  authorizing  redemp- 
tions from  foreclosure  and  execution  sales  is  remedial  in  its  character,  and 
should  not,  therefore,  be  defeated  on  merely  technical  grounds  in  cases  fairly 
brought  within  its  provisions,  yet  the  right  of  redemption  from  such  sales  is 
purely  statutory,  and  courts  are  not  warranted  in  extending  such  right  to  a 
class  of  cases  which  the  legislature  has  not  seen  proper  to  provide  for. 

2.  Same — what  judgment  creditors  may  redeem.  Under  the  statute  it 
is  clear  that  none  but  judgment  creditors  in  courts  of  record  can  exercise  the 
right  to  redeem  as  judgment  creditors. 

3.  Same— redemption  under  transcript  of  justice's  judgment  filed  in 
circuit  court.  A  party  died  after  having  recovered  a  judgment  before  a  jus- 
tice of  the  peace,  and  the  return  of  an  execution  thereon,  and  after  his  death 
a  decree  of  foreclosure  of  a  mortgage  which  had  been  given  by  him  was  ren- 
dered and  a  sale  made,  when  his  administrator  caused  a  transcript  of  the 
justice's  judgment  to  be  filed  in  the  office  of  the  clerk  of  the  circuit  court, 
and  his  letters  of  administration,  and  sued  out  an  execution  upon  such  judg- 
ment, and  he  then  assigned  the  judgment  to  one,  who,  after  the  expiration  of 
twelve,  and  before  the  expiration  of  fifteen,  months,  paid  to  the  sheriff  levy- 
ing the  execution  the  amount  necessary  to  redeem  from  the  foreclosure  sale, 
which  the  sheriff  tendered  to  the  purchaser  under  such  sale,  who  refused  to 
receive  the  same:  Held,  that  there  was  no  valid  redemption  made,  and  that 
the  court  did  not  err  in  awarding  to  such  purchaser  a  writ  of  possession  after 
he  had  taken  out  his  deed. 

4.  Transcript  op  justice's  judgment — at  whose  instance  it  may  be 
certified  to  circuit  court.  Under  section  95,  chapter  79,  of  the  Kevised 
Statutes,  entitled  "Justices  and  Constables, "  a  justice  of  the  peace  has  no 
authority,  on  his  own  motion,  to  certify  to  the  clerk  of  the  circuit  court  a 
transcript  of  a  judgment  and  proceedings  before  him,  for  the  purpose  of 
making  the  same  a  judgment  in  the  circuit  court.  This  can  only  be  done  at 
the  instance  of  the  plaintiff  in  the  judgment.  It  can  not  be  done  at  the 
request  of  the  administrator  of  the  deceased  plaintiff,  as  he  is  not  the  plain- 
tiff in  the  judgment. 

5.  Judgment  in  justice's  court — death  of  the  plaintiff— how  the 
judgment  may  be  enforced.  On  the  death  of  a  plaintiff  in  a  judgment  before 
a  justice  of  the  peace,  the  judgment  becomes  wholly  inoperative  as  such,  for 
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want  of  a  party  plaintiff  to  enforce  it.  His  administrator  can  not  enforce  it 
before  the  justice  by  execution.  The  only  mode  of  enforcing  it  is  to  bring 
a  new  action  on  it  in  the  circuit  court,  in  the  name  of  the  administrator,  or 
before  a  justice  of  the  peace,  and  taking  a  transcript  on  return  of  no  property 
found. 

6.  Ekkor — who  may  complain — of  debtor  who  has  failed  to  redeem. 
Where  a  party's  land  has  been  sold  under  decree  of  foreclosure,  and  the 
time  of  redemption  has  passed  as  to  him,  he  is  in  no  position  to  complain 
of  an  error  of  the  court  in  awarding  a  writ  of  assistance  to  the  purchaser 
under  the  decree,  even  if  a  legal  redemption  may  have  been  made  by  a  judg- 
ment creditor,  who  alone  has  the  right  to  complain  of  being  kept  out  of  pos- 
session. The  debtor  might  perhaps  have  made  an  application  to  the  court 
for  an  order  directing  the  master  to  sell  the  premises  again,  if  the  redemp- 
tion was  legal,  and  on  refusal  to  make  such  order,  have  taken  advantage  of  the 
error  in  this  court. 

7.  Where  the  defendant  in  a  decree  of  foreclosure  fails  to  redeem  within 
twelve  months  after  a  sale  of  the  mortgaged  premises,  he  ceases  to  have  any 
interest  in  or  concern  with  the  land  itself,  whatever  interest  he  may  have  had 
in  his  creditor's  redeeming. 

8.  Officer — refusal  to  make  sale  of  land  after  redemption  by  judg- 
ment creditor — liability  on  official  bond.  If  a  master  or  sheriff,  after  a 
redemption  has  been  properly  made  by  a  judgment  creditor,  refuses  or 
neglects  to  proceed  and  sell  the  premises  again,  as  required  by  the  statute, 
he  and  his  sureties  will  be  liable  on  his  official  bond  to  any  one  who  may 
be  injured  thereby. 

Appeal  from  the  Circuit  Court  of  De  Witt  county ;  the  Hon. 
Lyman  Lacey,  Judge,  presiding. 

At  the  March  term,  1880,  of  the  DeWitt  circuit  court, 
Emily  A.  Eastman  obtained  a  decree  for  the  foreclosure  of  a 
trust  deed  given  by  David  M.  Thornley  and  wife  on  the  land 
which  is  the  subject  of  controversy  in  this  suit.  The  prem- 
ises were  sold  under  the  decree  on  the  1st  of  May,  1880,  to 
Clifton  H.  Moore,  the  appellee,  who  received  a  master's  deed 
therefor  the  4th  of  August,  1881.  Prior  to  these  transac- 
tions, to-wit,  on  the  7th  of  June,  1875,  Edward  Porter,  now 
deceased,  recovered  a  judgment  against  Thornley,  before  a 
justice  of  the  peace,  for  $21.70,  and  costs  of  suit,  upon  which 
several  executions  were  issued  in  the  lifetime  of  Porter,  which 
were  returned  "no  property  found."  Porter  died  the  1st  of 
32—106  III. 
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March,  1879,  and  letters  of  administration  on  his  estate  were 
issued  to  Lucy  E.  Porter  on  the  17th  of  the  same  month.  On 
the  31st  of  May,  1880,  a  transcript  of  the  judgment  before 
the  justice  was  filed  and  recorded  in  the  office  of  the  clerk  of 
the  circuit  court  of  De  Witt  county.  On  the  29th  of  July, 
1881,  Lucy  E.  Porter,  as  administratrix,  filed  in  the  same 
office  her  letters  of  administration  for  record,  as  provided  by 
the  37th  section  of  chapter  77  of  the  Eevised  Statutes,  and 
thereupon  sued  out  an  execution  upon  said  judgment,  which, 
on  the  following  day,  was  levied  by  the  sheriff  of  the  county 
upon  the  premises  in  controversy.  This  having  been  done, 
the  administratrix  assigned  and  transferred  to  J.  T.  Snell 
said  judgment,  who,  for  the  purpose  of  redeeming  from  the 
sale  under  the  decree  of  foreclosure,  on  the  same  clay  paid 
to  the  sheriff,  for  the  use  of  appellee,  $1132.20,  the  amount 
necessary  for  such  purpose,  if,  under  the  circumstances 
stated,  the  right  to  redeem  existed.  This  sum  was  tendered 
by  the  sheriff  to  appellee,  who  declined  to  receive  it,  on  the 
ground  that  Snell  had  no  right,  under  the  law,  to  redeem ; 
and  the  circuit  court  being  of  this  opinion,  on  the  application 
of  appellee  entered  an  order  awarding  a  writ  of  assistance  in 
the  foreclosure  proceeding,  to  put  him  in  possession  of  the 
premises,  to  reverse  which  order  this  appeal  is  prosecuted. 

Messrs.  Tipton  &  Eyan,  and  Messrs.  Lemon  &  Burroughs, 
for  the  appellant : 

The  statute  provides  that  the  death  of  a  sole  plaintiff  shall 
not  abate  a  suit  when  the  cause  of  action  survives.  (Eev. 
Stat.  p.  94,  sec.  10.)  It  also  provides  for  the  filing  of  a 
transcript  of  a  judgment  of  a  justice  of  the  peace  in  the  office 
of  the  clerk  of  the  circuit  court,  which  gives  it  the  force  and 
effect  of  a  judgment  of  a  court  of  record.  (Hurd's  Stat. 
1881,  p.  683,  sec.  95.)  It  further  provides  that  "the  collec- 
tion of  a  judgment  or  decree  of  a  court  of  record  shall  not 
be  delayed  or  hindered,  or  the  lien  created  by  law  abate,  by 
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reason  of  the  death  of  any  person  in  whose  favor  the  judg- 
ment or  decree  shall  be,  but  the  executor  *  *  *  may 
cause  his  letters  *  *  *  to  be  recorded  in  such  court, 
after  which  execution  may  issue,"  etc.     Ibid.  660,  sec.  37. 

The  filing  of  the  transcript  is  a  mere  ministerial  act,  and 
the  recording  of  it  should  no  more  invalidate  the  judgment 
than  would  the  recording  of  a  deed  after  the  grantee's  death. 
The  judgment  before  the  justice  is  just  as  much  a  judgment 
after  the  plaintiff  dies  as  before.  In  Phillips  v.  Demoss,  14 
111.  410,  this  court  sustained  a  redemption  made  on  a  trans- 
cript against  the  false  return  of  a  constable.  Hay  v.  Hayes, 
56  111.  342. 

The  statute  authorizing  redemption  is  remedial  in  its  char- 
acter. It  is  the  policy  of  the  law  to  sustain  redemptions, 
that  the  property  of  the  debtor  may  discharge  as  many  of  his 
debts  as  possible.  It  may  be  made  by  any  assignee  of  a 
judgment.     Sweezy  v.  Chandler  et  al.  11  111.  445. 

The  statute  being  so  remedial,  the  courts  will  construe  it 
liberally  to  advance  the  remedy.  Robertson  et  al,  v.  Dennis, 
20  111.  313. 

Messrs.  Moore  &  Warner,  for  the  appellee : 

The  right  to  sue  out  a  transcript  of  a  justice's  judgment  is 
purely  statutory,  and  is  not  authorized  after  the  death  of  the 
plaintiff.  The  statute  does  not  provide  for  the  revival  of  a 
judgment  before  a  justice  of  the  peace.  Section  10,  chapter  1, 
refers  only  to  suits  before  reduced  to  judgment,  and  section 
37,  chapter  77,  refers  only  to  judgments  in  courts  of  record. 

No  valid  lien  proceedings  can  be  had,  in  any  case,  after  the 
death  of  a  sole  plaintiff,  until  his  representatives  have  been 
made  parties.  (Barbour  v.  White,  37  111.  172 ;  Risley  v.  Fel- 
lows, 5  Gilm.  533.)  And  this  transcript,  a  lien  proceeding, 
having  been  issued  and  recorded  in  the  office  of  the  clerk  of 
the  circuit  court  without  the  administratrix  having  first  been 
made  a  party,  is  void. 
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If  the  execution  is  issued  on  a  void  judgment  it  is  no  lien. 
White  v.  Jones,  38  111.  159. 

Action  taken  by  a  court,  without  jurisdiction  of  the  person, 
is  void.      White  v.  Jones,  38  111.  163. 

An  execution  can  not  issue  on  a  judgment  after  the  death 
of  the  plaintiff,  and  if  issued  in  his  name,  will  be  quashed 
on  motion.  Harwood  v.  Murphy,  1  Green,  193 ;  Hicks  v. 
Moore,  1  Miss.  193;  Moore  v.  Bell,  13  Ala.  459;  Bellinger  v. 
Ford,  14  Barb.  250;   Trail  v.  Snouffer,  6  Md.  308. 

The  proceedings  upon  an  execution  sued  out  after  the 
death  of  one  of  the  parties,  without  first  reviving  the  judg- 
ment for  or  against  the  proper  representatives,  are  absolutely 
void,  whether  their  validity  be  drawn  in  question  directly  or 
collaterally,  and  they  may  be  attacked  by  any  one.  Swiggart 
v.  TIarber,  4  Scam.  371 ;  Risley  v.  Fellows,  5  Gilm.  531 ; 
Brown  v.  Parker,  15  111.  307;  Scammon  v.  Swartwout,  35  id. 
327;  Lewis  v.  Lindley,  28  id.  148;  Durham  v.  Heaton,  28  id. 
264 ;  Barbour  v.  White,  37  id.  165  ;  Fitts  v.  Davis,  42  id.  391 ; 
Cor  an  &  Co.  v.  Pittenger,  92  id.  241 ;  Lessees  of  Massie's  Heirs 
v.  Long  et  al.  2  Ohio,  287 ;  Lessees  of  McCartney  v.  Reed,  5 
id.  221. 

The  right  to  redeem  is  purely  statutory,  and  must  be  exer- 
cised in  the  manner  pointed  out  by  the  statute.  Durley  v. 
Davis,  69  111.  133,  and  cases  cited. 

Thornley,  the  judgment  debtor  and  appellant,  having 
allowed  one  year  to  elapse  after  the  sale  under  the  decree 
without  offering  to  redeem,  has  lost  all  of  his  rights,  and  has 
no  standing  in  this  court.  Blair  v.  Chamberlain,  39  111.  521 ; 
Massey  v.  Westcott,  40  id.  160;  Westv.Krebaum,  88  id.  263; 
Bower,  Exr.  v.  Ohio  and  Mississippi  R.  R.  Co.  92  id.  223. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Two  questions  are  presented  by  the  record  for  determina- 
tion :  First,  do  the  facts  show  a  valid  redemption  from  the 
master's  sale ;  and  second,  assuming  they  do,  and  that  the 


1883.]  Thornley  v.  Moore.  501 

Opinion  of  the  Court. 

court  therefore  improperly  awarded  to  appellee  the  writ  of 
assistance,  is  the  error  one  of  which  appellant  can  complain. 
While  the  law  authorizing  redemptions  from  judicial  and 
execution  sales  is  remedial  in  its  character,  and  should  not, 
therefore,  be  defeated  on  mere  technical  grounds  in  cases 
fairly  brought  within  its  provisions,  yet  the  right  of  redemp- 
tion from  such  sales  is  purely  statutory,  and  courts  are  not 
warranted  in  extending  such  right  to  a  class  of  cases  which 
the  legislature,  in  its  wisdom,  has  not  seen  proper  to  provide 
for.  (Littler  v.  The  People  ex  rel.  43  111.  188 ;  Dtirley  v. 
Davis,  69  id.  133.)  The  judgment  debtor  is  given  twelve 
months  in  which  to  exercise  this  right,  and  his  judgment 
creditors,  after  his  right  is  barred,  are  given  three  months 
additional  time  in  which  to  exercise  the  same  right.  The 
appellant  in  the  present  case  having  failed  to  redeem  within 
the  twelve  months,  it  is  clear  that,  so  far  as  he  is  concerned, 
he  then  ceased  to  have  any  interest  in  or  concern  with  the 
land  itself,  whatever  interest  he  may  have  had  in  his  cred- 
itors redeeming.  The  payment  of  the  redemption  money  by 
Snell  to  the  sheriff,  for  the  use  of  appellee,  was  within  the 
fifteen  months,  and  the  redemption  was  properly  made,  pro- 
vided Snell  was,  at  the  time,  a  judgment  creditor  within  the 
meaning  of  the  act,  and  this  depends  upon  whether  the  filing 
of  the  transcript  of  the  judgment  and  proceedings  before  the 
justice  with  the  circuit  clerk,  and  causing  the  letters  of  the 
administratrix  to  be  recorded  in  the  office  of  the  clerk  of 
the  circuit  court,  as  heretofore  stated,  had  the  effect  of  mak- 
ing the  justice's  judgment  in  effect  a  judgment  of  the  circuit 
court,  for  it  is  clear  none  but  judgment  creditors  in  courts 
of  record  can  exercise  the  right  of  redemption. 

It  will  be  perceived  by  reference  to  section  95,  of  chapter 
79,  of  the  Eevised  Statutes,  entitled  "Justices  and  Consta- 
bles," that  the  justice  has  no  authority,  on  his  own  motion, 
to  certify  to  the  circuit  clerk  a  transcript  of  a  judgment  and 
proceedings  before  him,  for  the  purpose  of  making  the  same 
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a  judgment  in  the  circuit  court.  This  can  only  be  done  at 
the  instance  of  the  plaintiff  in  the  judgment,  unless  by  judicial 
legislation  a  provision  authorizing  the  administrator  of  the 
plaintiff  to  cause  such  transcript  to  be  certified  to  the  clerk 
is  interpolated  into  the  act,  which  would  be  to  provide  for  a 
case  about  which  the  statute  is  entirely  silent.  This,  we  are 
of  opinion,  the  court  has  no  right  to  do.  At  the  time  of  cer- 
tifying this  transcript  the  administratrix  had  no  power  to 
enforce  it  before  the  justice  by  execution,  even  if  the  defend- 
ant in  the  judgment  had  been  perfectly  silent.  The  only 
mode  of  enforcing  it  there,  would  have  been  to  have  brought 
a  new  action  on  the  judgment,  in  the  administratrix's  name. 
Without  such  action,  and  the  recovery  of  another  judgment, 
it  is  clear  she  could  not  have  had  an  execution  in  her  own 
name.  The  judgment,  by  reason  of  the  death  of  the  plain- 
tiff, had  become  wholly  defective  and  inoperative  as  a  judg- 
ment. It  was  wanting  in  an  essential  element,  namely,  a 
party  plaintiff  to  enforce  it.  We  do  not  think  the  statute 
contemplates  the  certifying  of  a  transcript  of  such  a  judg- 
ment to  the  clerk  of  the  circuit  court,  with  the  view  of  mak- 
ing it  a  judgment  in  the  circuit  court.  The  statute  applies 
only  to  such  judgments  as  might  be  enforced  in  the  justice's 
court,  but  for  the  want  of  personal  estate  in  the  hands  of  the 
defendant,  out  of  which  to  make  the  demand.  The  proper 
course  to  have  pursued  under  the  circumstances  of  this  case, 
would  have  been  for  the  administratrix  to  have  brought  an 
action,  in  her  own  name,  in  the  circuit  court,  or  if  brought 
before  a  justice,  after  the  return  of  an  execution  nulla  bona, 
she  might,  as  plaintiff  in  the  judgment,  have  caused  the 
transcript  of  the  proceedings  to  be  certified  to  the  clerk  of 
the  circuit  court,  and  in  either  case  have  placed  herself  or 
her  assignee  in  a  position  to  properly  redeem  from  the 
master's  sale.  But  the  parties  have  not  seen  proper  to  take 
either  of  these  courses,  and  they  should  abide  the  conse- 
quences. 
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But  even  if  this  view  of  the  matter  was  not  correct,  and 
conceding  the  redemption  was  properly  made,  we  are  of 
opinion  the  appellant  is  not  in  a  position  to  complain  of  the 
error  of  the  court, — conceding  it  to  be  one, — in  awarding  the 
writ  of  assistance.  As  already  stated,  it  is  clear  the  appel- 
lant has  no  right  in  or  concern  with  the  premises  in  question. 
In  contemplation  of  law  it  is  a  matter  of  perfect  indifference 
to  him  whether  appellee  or  Snell  occupies  them,  and  if  the 
redemption  was  legal  the  latter  alone  has  a  right  to  complain 
of  being  kept  out  of  possession.  It  is  true,  as  claimed  by 
appellant,  appellee  was  interested  in  having  the  premises  to 
sell  for  as  much  as  possible,  and  with  this  view  perhaps  he 
might,  assuming  the  redemption  to  have  been  proper,  have 
made  an  application  for  an  order  directing  the  master  to  pro- 
ceed and  sell  the  premises  again,  and  on  the  court's  refusal 
to  make  such  an  order  he  might  have  taken  advantage  of  it 
in  this  court.  However  this  may  be,  it  is  clear  that  if  the 
master  or  sheriff,  after  a  redemption  has  been  properly  made, 
refuses  or  neglects  to  proceed  to  sell  the  premises  again,  as 
required  by  the  statute,  he  and  his  sureties  will  be  liable  on 
his  official  bond  to  any  one  who  may  be  injured  thereby. 

For  the  reasons  stated,  we  are  of  opinion  there  was  no 
error  in  awarding  the  writ  of  assistance,  and  that  the  order 
of  the  circuit  court  should  therefore  be  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scott,  dissenting : 

Dissenting,  as  I  do,  from  the  conclusion  reached  by  a 
majority  of  the  court,  I  wish  to  state  my  views  at  length 
of  the  whole  case. 

Concerning  the  facts  of  this  case  there  is  no  disagreement. 
At  the  master's  sale,  under  a  decree  of  foreclosure,  in  the  case 
of  Emily  A.  Eastman  against  David  M.  Thornley  and  others, 
made  on  the  1st  day  of  May,  1880,  Clifton  H,  Moore  became 
the  purchaser  of  the  land  in  controversy,  and  received  the 
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usual  certificate  of  purchase.  After  the  expiration  of  fifteen 
months  from  the  date  of  the  sale,  the  master  in  chancery 
made  the  purchaser  a  deed  for  the  property,  as  is  done  in 
case  where  there  has  been  no  redemption,  either  by  the 
debtor  himself  or  any  judgment  creditor.  On  the  refusal  of 
the  debtor  to  surrender  the  possession  of  the  premises,  after 
demand  in  writing,  the  purchaser  made  application  to  the 
court  in  which  the  decree  was  rendered,  under  which  the  prop- 
erty was  sold,  for  a  writ  of  assistance,  which  was  awarded. 
From  that  order  of  the  court,  Thornley,  against  whom  the 
writ  of  assistance  was  directed  to  issue,  has  appealed  to  this 
court.  The  defence  made  is,  that  the  property  had  been 
redeemed  from  the  master's  sale,  and  therefore  the  writ  of 
assistance  was  improperly  awarded. 

Prior  to  the  transactions  just  stated,  Edward  Porter,  since 
deceased,  recovered  a  judgment  before  a  justice  of  the  peace, 
against  David  M.  Thornley,  upon  which  an  execution  was 
issued  in  the  lifetime  of  the  plaintiff,  and  returned  "no  prop- 
erty found."  On  the  death  of  Porter,  which  occurred  in 
1879,  letters  of  administration  on  his  estate  were  granted  to 
Lucy  E.  Porter.  A  transcript  of  the  judgment  in  favor  of 
Porter  was  filed  in  the  office  of  the  clerk  of  the  circuit  court. 
On  the  29th  of  July,  1881,  Lucy  E.  Porter,  as  administratrix, 
filed  in  the  same  office  her  letters  of  administration,  which 
were  there  duly  recorded  under  the  provisions  of  the  statute, 
and  thereupon  sued  out  an  execution  on  the  judgment,  in  her 
own  name,  as  the  administratrix  of  the  deceased  plaintiff. 
It  was  under  that  execution  the  redemption  was  effected,  if 
at  all.  After  the  expiration  of  twelve  months,  and  before  the 
expiration  of  fifteen  months,  from  the  date  of  the  master's 
sale,  Snell,  as  assignee  of  the  Porter  judgment,  caused  the 
execution  issued  thereon  to  be  levied  on  the  property,  and 
paid  to  the  sheriff  having  the  execution  a  sum  sufficient  to 
redeem  from  the  master's  sale.     The  redemption  money  was 
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tendered  to  the  holder  of  the  certificate  of  purchase,  but  he 
refused  to  receive  it. 

It  will  be  seen  the  principal  question  is,  whether  there 
was,  in  fact,  a  redemption  of  the  property  that  is  valid  as 
against  the  purchaser  at  the  master's  sale.  No  one  else  is 
complaining  or  resisting  the  redemption.  So  far  as  the  pur- 
chaser at  the  master's  sale  is  concerned,  no  reason  is  per- 
ceived why  the  redemption  is  not  effective,  at  least  until  it  is 
set  aside  in  some  appropriate  way.  Section  95,  chapter  79, 
Eev.  Stat.  1874,  provides  in  relation  to  judgments  before  jus- 
tices of  the  peace,  that  "when  it  shall  appear  by  the  return 
of  an  execution  first  issued  as  aforesaid,  that  the  defendant 
has  not  personal  property  sufficient  to  satisfy  the  judgment 
and  costs  within  the  county  in  which  judgment  was  rendered, 
and  it  is  desired  by  the  plaintiff  to  have  the  same  levied  on 
real  property  in  that  or  any  other  county,  it  shall  be  lawful 
for  the  justice  to  certify  to  the  clerk  of  the  circuit  court  of 
the  county  in  which  such  judgment  was  rendered,  a  trans- 
cript, which  shall  be  filed  by  said  clerk,  and  the  judgment 
shall  thenceforward  have  all  the  effect  of  a  judgment  of  the 
said  court,  and  execution  shall  issue  thereon  out  of  that  court, 
as  in  other  cases."  All  the  statute  requires  to  be  done  in 
such  cases  was  done  in  this  case  by  the  administratrix  of  the 
deceased  plaintiff.  It  is  said  the  administratrix  had  no  au- 
thority, under  this  section  of  the  statute,  to  cause  the  trans- 
cript to  be  filed  in  the  office  of  the  clerk  of  the  circuit  court. 
The  argument  is,  the  right  is  confined  to  the  plaintiff  in  the 
suit,  and  after  his  death  it  can  not  be  done,  and  the  only 
reason  assigned  in  support  of  the  position  taken  is,  that  the 
statute  has  not  so  provided  in  express  terms.  This  is  too 
narrow  a  construction  of  the  statute  on  this  subject.  Only 
general  powers  are  conferred  by  law,  and  that  which  is  nec- 
essary to  make  such  powers  effective  must  be  understood  to 
be  implied  in  the  general  grant, — otherwise  statutes  would 
become  so  voluminous  as  to  be  impracticable  of  application, 
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This  principle  runs  through  all  the  text-books  and  decisions 
on  this  subject.  It  is  apprehended  any  one  interested  in  the 
judgment,  as  plaintiff,  equitable  owner,  or  otherwise,  may 
cause  the  transcript  to  be  filed  in  the  office  of  the  circuit 
clerk,  for  the  purpose  of  obtaining  the  benefit  of  this  section 
of  the  statute.  Narrowing  the  privilege  to  the  plaintiff  alone, 
is  to  render  the  statute  inoperative  in  many  instances,  where 
no  necessity  exists  for  any  such  restricted  construction. 

Ordinarily,  the  personal  representative  may  do  anything 
the  decedent  might  do  if  living,  in  regard  to  the  collection  of 
a  judgment  in  favor  of  the  decedent.  In  this  case  the  ad- 
ministratrix is  charged  by  law  with  the  collection  of  the  judg- 
ment in  favor  of  the  intestate,  and  it  would  seem  she  might 
use  all  the  means  the  law  has  provided  for  that  purpose. 
The  judgment  did  not  cease  to  be  a  judgment  because  of  the 
death  of  the  plaintiff.  It  could  still  be  sued  upon  as  a  valid, 
subsisting  judgment.  Filing  the  transcript  in  the  office  of 
the  clerk  of  the  circuit  court  is  not  a  judicial  act,  and  no 
proceeding  is  to  be  had  in  the  name  of  the  deceased  plaintiff. 
What  reason  exists  why  the  administratrix,  or  any  one  else 
interested  in  the  collection  of  the  judgment,  can  not  cause 
the  transcript  of  the  judgment  to  be  filed  in  the  office  of  the 
clerk  of  the  circuit  court,  notwithstanding  the  death  of  the 
plaintiff?  It  is  simply  using  one  of  the  means  the  statute 
has  provided  for  collecting  the  judgment. 

Assuming,  as  may  be  rightly  done,  the  transcript  of  the 
judgment  before  the  justice  of  the  peace  was  properly  filed 
in  the  office  of  the  circuit  clerk  by  the  administratrix,  the 
statute  from  thenceforward  gives  it  all  the  effect  of  a  judg- 
ment in  the  circuit  court,  and  then  provides  execution  shall 
issue  thereon  out  of  that  court,  "as  in  other  cases."  How 
may  execution  issue  in  "other  cases,"  in  the  event  of  the 
death  of  the  plaintiff?  The  statute  clearly  provides,  (section 
37,  chapter  77,  Eev.  Stat.  1874,)  "the  collection  of  a  judg- 
ment or  decree  of  a  court  of  record  shall  not  be  delayed  or 
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hindered,  or  the  lien  created  by  law  abate,  by  reason  of  the 
death  of  any  person  in  whose  favor  such  judgment  or  decree 
shall  be  ;  but  the  executor  or  administrator,  or,  if  the  decedent 
was  an  executor  or  administrator,  the  administrator  de  bonis 
non,  or  with  the  will  annexed,  may  cause  his  letters  testa- 
mentary or  administrative  to  be  recorded  in  such  court,  after 
which  execution  may  issue  or  proceeding  be  had  in  the  name 
of  the  executor  administrator,  as  such,  in  the  same  manner  as 
if  the  judgment  or  decree  has  been  recovered  in  his  name." 
The  statute  in  this  respect  was  fully  complied  with  in  this 
case.  The  administratrix  of  the  deceased  plaintiff  caused 
her  letters  of  administration  to  be  recorded  in  the  office  of 
the  clerk  of  the  circuit  court  of  the  county  where  the  judg- 
ment had  been  rendered,  and  where  the  transcript  had  been 
filed,  and  thereupon  an  execution  issued  from  that  court 
precisely  "as  in  other  cases"  of  judgment  in  the  circuit  court. 
The  proceeding  was  fully  warranted  by  the  provisions  of  the 
statute,  and  the  land  sold  by  the  master  in  chancery  could 
as  well  be  redeemed  under  such  an  execution  as  upon  an 
execution  issued  upon  any  judgment  in  the  circuit  court. 

It  is  also  made  an  objection  the  transcript  judgment  was 
not  a  lien  on  the  land  at  any  time  before  the  expiration  of 
twelve  months  from  the  date  of  the  master's  sale.  That  is 
wholly  immaterial.  This  court  has  frequently  decided  the 
judgment  under  which  a  judgment  creditor  may  redeem  from 
a  previous  sale  need  not  be  a  lien  on  the  land  to  enable 
such  creditor  to  redeem.     Phillips  v.  Demoss,  14  111.  410. 

The  point  is  also  made  that  Thornley  has  no  such  interest 
as  would  enable  him  to  prosecute  this  appeal.  It  would 
seem  to  be  a  sufficient  answer  to  the  position  taken  that  the 
writ  is  ordered  to  issue  against  him, — that  is,  to  be  executed 
on  him, — and  under  it  the  sheriff  may  seize  him,  and  place 
him  and  his  family  and  their  household  effects  in  the  public 
streets.  It  is  strange,  indeed,  if  the  law  will  forbid  him  to 
inquire  whether  all  that  which  affects  him  and  his  family  so 
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seriously,  was  being  done  according  to  law.  If  there  is  any 
such  rule  of  law,  the  common  mind  will  be  slow  to  appreciate 
its  justness.  But  there  is  another  reason  that  leads  to  the 
same  conclusion.  The  proceeding  may  affect  him  otherwise 
in  a  pecuniary  point  of  view.  The  land  may  now  be  worth 
more  than  both  judgments,  and  he  may  be  in  condition  to 
redeem  from  the  second  sale,  and  thus  save  his  land,  or  at 
least  a  part  of  it.  In  the  views  expressed  in  this  dissenting 
opinion  I  am  authorized  to  say  that  Mr.  Justice  Walker  and 
Mr.  Justice  Sheldon  concur.  We  are  of  opinion  the  order 
awarding  a  writ  of  assistance  should  be  reversed. 


Asahel  Gage 


v. 
Board  of  Directors  of  the  Chicago  Theological  Seminary. 

Filed  at  Ottawa  May  10, 1883. 

Practice — action  of  the  trial  court  in  case  a  judgment  of  reversal  of  the 
Appellate  Court  is  reversed  in  the  Supreme  Court.  A  decree  of  the  circuit 
court  giving  equitable  relief  against  several,  was  reversed  by  the  Appellate 
Court,  and  the  cause  remanded,  with  directions  to  dismiss  the  bill  as  to  one 
of  the  original  defendants,  which  was  accordingly  done;  but  after  this,  on 
writ  of  error  from  this  court,  the  judgment  of  the  Appellate  Court  was  re- 
versed for  want  of  jurisdiction,  and  that  court  directed  to  dismiss  the  writ  of 
error  issued  therefrom,  which  it  did.  The  circuit  court  then,  on  motion, 
vacated  its  order  of  dismissal,  leaving  the  original  decree  stand  as  when  first 
entered:  Held,  no  error,  and  that  on  the  reversal  of  the  order  of  the  Appel- 
late Court  it  was  as  if  it  had  never  been  made,  and  that  complainant  was 
entitled  to  be  restored  to  his  rights  under  the  original  decree. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

Mr.  Augustus  N.  Gage,  for  the  appellant. 

Mr.  David  Fales,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  March  7,  1876,  the  board  of  directors  of  the  Chicago 
Theological  Seminary  obtained  a  decree  in  the  circuit  court 
of  Cook  county,  against  Asahel  Gage  and  others.    In  October. 

1880,  Gage  obtained  a  writ  of  error  from  the  Appellate  Court 
for  the  First  District,  and  on  March  9,  1881,  the  Appellate 
Court  reversed  the  decree  of  the  circuit  court,  and  directed 
the  circuit  court  to  dismiss  the  bill  of  complaint  of  the  board 
of  directors  as  to  Gage.  On  September  29,  1881,  the  cause 
was  re-docketed  in  the  circuit  court,  and  the  bill  was  dis- 
missed as  to  Gage.  November  14,  1881,  the  board  of  direct- 
ors obtained  a  writ  of  error  from  this  court  to  the  judgment 
of  the  Appellate  Court,  and  on  May  12,  1882,  this  court 
reversed  the  judgment  of  the  Appellate  Court,  entered  March 
29,  1881,  remanded  the  cause  to  the  Appellate  Court,  and 
directed  that  court  to  dismiss  the  writ  from  the  Appellate 
Court  to  the  circuit  court,  for  want  of  jurisdiction.  The  cause 
was  thereupon  re-docketed  in  the  Appellate  Court,  and  that 
writ  of  error  was  dismissed  by  the  Appellate  Court,  July  25, 
1882.  A  copy  of  the  order  of  dismissal  was  filed  in  the  cir- 
cuit court,  the  cause  re-docketed  in  that  court,  and,  on  Octo- 
ber 19,  1882,  the  circuit  court,  on  motion,  entered  an  order 
vacating  its  order  of  September  29,  1881,  under  which  the 
bill  was  dismissed  as  to  Gage,  in  obedience  to  the  mandate 
from  the  Appellate  Court  upon  its  order  entered  March  29, 

1881.  Gage  appeals  from  this  last  order  of  vacation  of  the 
circuit  court  of  October  19,  1882,  only,  and  brings  to  this 
court  the  record  of  the  cause  only  so  far  as  said  order  is  in- 
volved. 

The  position  taken  by  appellant,  Gage,  is,  that  the  decree 
of  the  circuit  court  of  September  29,  1881,  dismissing  the 
bill  as  to  him,  was  a  final  decree ;  that  the  circuit  court  had 
no  power,  at  a  subsequent  term,  to  vacate  that  decree,  on 
motion ;  that  the  only  mode  of  annulling  it  was  by  a  review 
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of  the  decree  in  an  appellate  tribunal,  or  by  a  bill  of  review ; 
that  the  writ  of  error  from  the  Appellate  Court  was  not  to 
that  decree,  but  to  the  decree  of  March  7,  1876,  giving  relief 
to  Gage ;  and  that,  besides,  the  Appellate  Court,  on  July  25, 
1882,  made  a  mere  order  of  dismissal  of  that  writ  of  error, 
without  any  directions  to  the  circuit  court. 

Our  statute  is  as  follows :  "When  an  appeal  or  writ  of 
error  shall  be  prosecuted  from  a  judgment,  order  or  decree 
to  the  Supreme  Court  or  Appellate  Court,  and  such  appeal 
or  writ  of  error  is  dismissed,  or  the  judgment,"  order  or  decree 
is  affirmed,  upon  a  copy  of  the  order  of  the  Supreme  Court 
or  Appellate  Court,  as  the  case  may  be,  being  filed  in  the 
office  of  the  clerk  of  the  court  from  which  the  case  was  origi- 
nally removed,  execution  may  issue,  and  other  proceedings 
may  be  had  thereon,  in  all  respects  as  if  no  appeal  or  writ 
of  error  had  been  prosecuted."  (Eev.  Stat.  1874,  p.  797.) 
Without  looking  further,  we  think  that,  under  this  statute, 
there  may  be  found  sufficient  warrant  for  the  action  of  the 
circuit  court  in  vacating,  on  October  19, 1882,  its  former  order 
of  September  29,  1881,  dismissing  Gage  from  the  case.  That 
order  of  September  29  was  entered  in  obedience  to  the  man- 
date of  the  Appellate  Court  upon  its  judgment  of  reversal  of 
the  original  decree  of  the  circuit  court,  upon  a  writ  of  error 
to  that  decree.  But  that  judgment  of  the  Appellate  Court 
was  reversed  by  this  court,  and,  in  obedience  to  direction  of 
this  court,  the  Appellate  Court  dismissed  the  writ  of  error 
to  the  circuit  court,  for  want  of  jurisdiction.  We  do  not  see 
but  that  this  makes  a  case  under  the  statute ;  that  the  writ 
of  error  being  dismissed,  the  case  should  stand  in  all  respects 
as  if  no  writ  of  error  had  been  prosecuted, — that  is,  that  the 
board  of  directors  of  the  Chicago  Theological  Seminary  should 
have  their  original  decree  against  Gage  as  it  was  first  ren- 
dered by  the  circuit  court.  The  order  of  the  circuit  court  of 
September  29,  1881,  dismissing  the  bill  as  to  Gage,  was 
made  under  the  mandate  of  the  Appellate  Court,  which  it 
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could  but  obey ;  and  when  the  order  of  the  Appellate  Court 
was  reversed,  as  being  erroneous,  and  it  was  directed  to  dis- 
miss the  writ  of  error  to  the  circuit  court,  it  was  as  if  the 
order  had  never  been  made.  It  fell,  and  all  that  had  been 
done  in  obedience  to  it,  and  the  board  of  directors  were  en- 
titled to  be  put  back  in  the  same  position  as  if  the  writ  of 
error  from  the  Appellate  Court  had  not  been  sued  out,  and 
as  if  the  erroneous  order  of  the  Appellate  Court  had  not  been 
entered,  and  by  vacating  the  order  of  September  29,  1881, 
the  original  decree  of  March  7,  1876,  was  left  in  full  force. 
As  to  right  of  restoration  to  what  has  been  lost  under  a 
judgment  which  is  reversed,  see  McJilton  v.  Love,  13  111.  494; 
United  States  Bank  v.  Bank  of  Washington,  6  Pet.  8 ;  Free- 
man on  Judgments,  sec.  481. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Chicago  and  Western  Indiana  Eailroad  Company 

v. 

Enos  Ayres. 

Filed  at  Ottawa  May  10,  1883. 

1.  Eminent  domain — damages  to  property  not  taken — of  the  right  in 
respect  thereto.  The  right  to  recover  damages  for  injury  to  private  property 
occasioned  by  the  taking  of  other  property  for  public  use,  if  not  conferred, 
is  secured  by  section  13,  article  2,  of  the  constitution.  Property  taken  for  a 
railroad,  or  damaged  by  the  construction  and  operation  of  a  railroad,  is  taken 
or  damaged  for  a  public  use,  the  public  having  an  interest  in  railway  corpo- 
rations. 

2.  Same — construction  of  railway  tracks  on  a  public  highway — right  of 
adjacent  owners  to  recover  damages  occasioned  thereby — and  of  the  ele- 
ments of  damage.  Where  railway  tracks  are  constructed  in  a  public  high- 
way on  ground  thrown  up  considerably  above  the  common  level,  under 
proper  license,  in  front  of  a  person's  tract  of  land,  whereby  he  is  cut  off  from 
access  to  and  egress  from  the  same,  it  was  held,  in  an  action  by  the  owner 
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against  the  railway  company  to  recover  damages,  that  he  could  not  recover 
for  any  injury  or  damage  he  thereby  sustained  in  common  with  the  public 
generally,  but  might  recover  for  any  damages  he  may  have  sustained  indi- 
vidually in  respect  to  his  private  property,  separate  and  distinct  from  the 
disturbance  of  the  public  easement. 

3.  Under  section  13,  article  2,  of  the  constitution,  a  recovery  may  be  had 
in  all  cases  where  private  property  has  sustained  a  substantial  'damage  by 
the  making  and  using  of  an  improvement  that  is  public  in  its  character,  as,  a 
railway,  and  it  is  not  required  that  the  damage  shall  be  caused  by  trespass,  or 
an  actual  physical  invasion  of  the  owner's  real  estate;  but  if  the  construction 
and  operation  of  a  railroad  or  other  public  improvement  is  the  cause  of  the 
damage,  though  merely  consequential,  the  party  damaged  may  recover. 
Depreciation  in  the  value  of  land  fronting  on  a  highway,  caused  by  obstruct- 
ing access  to  it,  is  a  proper  element  of  damages. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Charles  M.  Osborn,  for  the  appellant : 
There  are  many  injurious  consequences  of  the  construc- 
tion of  a  railroad  on  a  public  street  that  result  to  adjoining 
property,  for  which  the  owner  of  the  property  is  not  entitled 
to  recover.  Stone  v.  Fairbury,  Pontiac  and  Northwestern 
R.  R.  Co.  68  111.  394;  City  of  Shawneetown  v.  Mason,  82  id. 
387 ;  Rigney  v.  City  of  Chicago,  102  id.  64. 

In  an  action  brought  to  recover  for  the  consequential  dam- 
ages to  adjoining  property  from  the  construction  and  opera- 
tion of  a  railroad  in  a  public  street,  the  general  depreciation 
in  the  value  of  the  property  caused  thereby  is  not  the  proper 
measure  of  damages,  but  the  measure  of  damages  should  be 
limited  to  those  injurious  effects  of  the  construction  of  the 
railroad  which  are  specifically  set  forth  in  the  declaration, 
and  to  such  of  those  as  are  actionable.  Chicago,  Burlington 
and  Quincy  R.  R.  Co.  v.  McGinnis,  79  111.  272  ;  Chicago,  Mil- 
waukee and  St.  Paul  R.  R.  Co.  v.  Hall,  90  id.  42 ;  Chicago 
and  Eastern  Illinois  R.  R.  Co.  v.  Hall,  8  Bradw.  624;  Chi- 
cago and  Western  Indiana  R.  R.  Co.  v.  Berg,  10  id.  624. 
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When  the  property  which  is  alleged  to  have  been  damaged 
by  the  construction  of  the  railroad  is  a  vacant,  unimproved 
and  unoccupied  piece  of  land,  the  plaintiff,  as  in  all  other 
cases,  must  prove  that  real,  actual  injury  has  been  done  to 
it,  as  charged  in  the  declaration,  and  the  measure  of  dam- 
ages must  be  the  actual  depreciation  in  the  value  of  the 
property,  caused  by  those  real,  actual  injuries  alone  which 
the  evidence  offered  shows  it  has  suffered  from  the  actionable 
causes  stated  in  the  declaration ;  and  the  general  depreciation 
in  its  value  from  all  causes,  whether  actionable  or  not,  is  an 
improper  measure  of  damages. 

Mr.  H.  0.  McDaid,  for  the  appellee : 

The  construction  and  operation  of  appellant's  railroad 
caused  physical  damages  to  appellee's  property,  for  which  he 
was  entitled  to  recover  a  just  compensation,  under  our  present 
constitution.  Story  v.  New  York  Elevated  R.  R.  Co.  3  Ab- 
bott's N.  C.  478. 

An  action  lies  for  flooding  lands,  (Nevins  v.  Peoria,  41  111. 
511,  Toledo,  Wabash  and  Western  Ry.  Co.  v.  Morrison,  71  id. 
616,)  or  casting  smoke,  ashes  and  cinders  thereon.  (Rigney  v. 
Chicago,  102  111.  64.)  Also,  for  constructing  a  railway  upon 
a  street  where,  as  in  this  case,  the  abutting  proprietor  owned 
the  street,  subject  to  the  public  easement.  Indianapolis, 
Bloomington  and  Western  R.  R.  Co.  v.  Hartley,  67  111.  439. 

As  to  the  meaning  of  "physical  damages,"  and  "direct 
physical  damages, "  see  Stone  v.  Fairbury,  Pontiac  and  North- 
icestern  R.  R.  Co.  68  111.  394 ;  Chicago,  Milwaukee  and  St.  Paul 
R.  R.  Co.  v.  Hall,  90  id.  41 ;  Cleveland  v.  Citizens'  Gas  Light 
Co.  20  N.  J.  Eq.  205 ;   Wahle  v.  Reinback,  76  111.  326. 

The  plaintiff,  by  his  action,  in  effect  consents  that  the 
burden  may  be  imposed  on  his  land  forever.  J.  M.  &  I. 
R.  R.  Co.  v.  Esterle,  13  Bush,  638 ;  Central  Branch  Union 
Pacific  R.  R.  Co.  v.  Andrews,  26  Kan.  711 ;  Decatur  Gas  Co. 
v.  Howell,  92  111.  19. 
33—106  III. 


514  C.  &  W.  I.  R.  R.  Co.  v.  Ayres.  [May 

Opinion  of  the  Court. 

In  cases  of  this  character  it  is  not  competent  to  compel 
proceedings  under  the  Eminent  Domain  act.  Stetson  v.  Chi- 
cago and  Eastern  Illinois  R.  R.  Co.  75  111.  75. 

There  being  no  remedy  under  the  statute  of  eminent 
domain,  the  person  whose  property  is  injured  is  compelled 
to  bring  a  common  law  action.  Cooley's  Const.  Lim.  543 ; 
Eaton  v.  Boston  Ry.  Co.  51  N.  H.  404 ;  City  of  Elgin  v.  Eaton, 
83  111.  536 ;  Grand  Rapids  and  Indiana  R.  R.  Co.  v.  Heisel, 
47  Mich.  393. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant  obtained  permission  from  the  authorities  of  the 
town  of  Lake  for  the  purpose  of  constructing  its  railroad  in 
a  public  road  or  street  of  the  town,  which  was  sixty-six  feet 
in  width.  It  was  designated  as  Wallace  street.  Appellee 
owned  a  tract  of  ground,  originally  ten  acres,  but  by  sales 
reduced  in  quantity  to  about  seven  and  one-half  acres.  It 
fronted  upon,  and  was  bounded  by,  Forty-ninth  street  on  the 
north,  and  Wallace  street  on  the  east,  and  the  road  ran  in 
front  of  this  property  for  a  distance  of  three  hundred  and 
forty-two  feet,  and  then  deflected  on  other  lands.  Wallace 
street,  prior  to  this  time,  was  traveled  and  used  as  a  common 
country  road,  for  general  travel.  In  1879  appellant  con- 
structed a  single  track  along  this  road  in  the  front  of  this 
property,  and  in  1880  the  company  put  in  another  track  by 
the  side  of  the  other,  and  raised  the  road  about  a  foot  and  a 
half,  and  the  edge  of  the  track  in  front  of  appellee's  land  was 
about  five  feet  west  of  the  center  of  the  street,  thus  leaving 
about  twenty-eight  feet  between  the  railroad  track  and  the 
front  of  appellee's  land,  and  the  track  was  about  two  and 
one-half  feet  above  the  common  level.  The  land  of  appellee 
had  been  fenced,  but  the  fences  had  gone  to  decay,  and  it 
was  practically  vacant.  There  was,  however,  a  person  who 
had  built  a  cattle  pen  on  it,  and  used  the  same  for  confining 
his  cattle,  and  he  pastured  them  on  the  land,  and  appellee 
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requested  that  person  to  hold  the  possession  for  him.  In 
August,  1881,  appellee  sold  from  the  north  end  of  his  ten- 
acre  tract  a  strip  one  hundred  and  twenty-four  feet  in  width, 
for  right  of  way,  to  the  Chicago  and  Grand  Trunk  railway, 
and  prior  to  the  commencement  of  this  suit  that  company 
had  laid  a  track,  and  was  operating  it,  on  this  strip,  thus 
cutting  off  appellee's  access  to  Forty-ninth  street.  Thus  he 
was  left  with  about  seven  and  one-half  acres  at  the  time  he 
brought  this  suit,  in  September,  1881.  The  action  was  case, 
and  he  averred  in  his  declaration  that  he  owned  in  fee; 
that  appellant  "wrongfully,  injuriously  and  unjustly  entered 
upon  Wallace  street,  directly  in  front  of  plaintiff's  property, 
and  constructed  railway  tracks  directly  in  front  of  plaintiff's 
property,  and  has  operated  the  same  with  engines,  cars,  etc., 
and  caused  ashes,  dust,  smoke,  cinders,  fire,  sparks,  and  other 
noxious  and  unhealthy  substances,  to  be  thrown  on  the  land, 
etc.,  and  that  by  means  of  the  construction  and  maintenance 
of  the  railroad  tracks  and  obstructions  on  the  street,  access 
to  and  from  appellee's  property  is  cut  off,  and  the  use  of  the 
street  is  destroyed  as  a  public  highway,  and  appellee  is  denied 
the  use  thereof,  and  prevented  the  ordinary  use  thereof  in 
front  of  his  property. "  A  trial  was  had  by  the  court  without 
a  jury,  by  consent.  After  hearing  the  evidence,  the  court 
found  for  the  plaintiff,  assessed  his  damages  at  $3000,  and 
after  overruling  a  motion  for  a  new  trial,  rendered  a  judg- 
ment in  his  favor  for  that  sum.  The  case  was  removed  to 
the  Appellate  Court  for  the  First  District,  where  the  judg- 
ment of  the  circuit  court  was  affirmed,  and  the  case  is 
brought  to  this  court  by  appeal. 

The  right  to  recover  damages  for  the  injury  to  private 
property,  occasioned  by  the  taking  of  other  property  for 
public  use,  if  not  conferred,  is  secured  by  the  13th  section 
of  article  2  of  our  constitution.  It  provides  that  "private 
property  shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation."     It  then  follows,  that  if  this 
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property  was  damaged  for  public  use,  the  constitution  se- 
cures and  requires  compensation  for  the  damages  sustained. 
Whatever  may  have  been  formerly  held,  railroads,  although 
constructed,  owned  and  operated  by  private  capital,  talent 
and  enterprise,  are  chartered  for  public,  and  not  alone  for 
private,  use.  Corporations  are  never  created  for  private 
purposes  alone,  but  to  promote  the  public  welfare.  Whilst 
advancing  the  public  good,  they  are  expected  to  promote  the 
private  interests  of  the  persons  owning  and  operating  them. 
But  the  primary  purpose  is  to  advance  the  public  interest. 
If  it  was  not  for  this  public  character  of  these  railway  cor- 
porations, there  would  not  be  the  shadow  of  a  pretense  that 
the  legislature  could  confer  upon  such  organizations  the 
power  to  exercise  one  of  the  very  highest  attributes  of  sover- 
eignty,— the  power  of  eminent  domain,  to  condemn  property, 
and  take  from  and  deprive  the  owner  of  its  use.  It  would 
be  monstrous  and  unheard  of  to  hold  the  legislature  has  the 
despotic  power  to  condemn  one  man's  private  property,  sim- 
ply to  give  it  to  another  for  his  private  use.  No  person 
acquainted  with  and  attached  to  our  form  of  government  will 
ever  contend  for  so  monstrous  a  doctrine. 

It  then  follows,  that  railways  are  constructed  for  public 
use,  and  the  General  Assembly  being  charged  with  the  pas- 
sage of  all  laws  for  the  common  welfare,  must,  unless  pro- 
hibited by  the  organic  law,  determine  what  measures  are  for 
the  general  welfare  and  public  use.  Had  not  this  principle 
been  invoked,  no  railroad  ever  built  in  this  State  could  ever 
have  condemned  a  foot  of  land  for  right  of  way,  depot  grounds, 
or  other  purposes,  or  condemned  material  for  their  construc- 
tion ;  and  if  the  principle  did  not  exist,  no  condemnation 
could  be  made  in  the  future  by  these  or  other  corporate 
bodies.  This  railway  having  been  constructed,  it  must  be 
presumed  that  it  was  under  a  sufficient  charter,  and  if  so,  we 
must  conclude  it  was  for  the  promotion  of  the  public  interest, 
and  to  subserve  public  demands.     It  then  follows,  that  if 
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appellee's  land  was  damaged  by  the  construction  of  this  road 
it  was  damaged  for  public  use,  and  if  so,  he  is  entitled  to 
recover  just  compensation  commensurate  with  the  extent  of 
the  damages  he  has  sustained.  Nothing  short  of  full  com- 
pensation would  be  just,  and  the  constitution  imperatively 
demands  that  just  compensation  shall  be  made  to  the  in- 
jured party.  What  elements  of  the  injury  shall  be  adopted 
as  the  foundation  of  the  damages  has  been  the  source  of 
some  perplexity  and  doubt,  and  has  led  to  some  confusion  in 
the  reported  cases.  Nor  has  this  court  been  free  from  these 
vexations  and  uncertainties.  Like  the  introduction  of  new 
rules  changing  and  governing  the  rights  of  property  into  the 
fundamental  law  or  a  statute,  their  scope  and  ultimate  oper- 
ation on  the  rights  conferred  or  limited  are  not  always  appar- 
ent when  first  presented  for  determination. 

It  is  urged  that  it  is  not  all  damages  that  are  sustained  by 
reason  of  the  construction  of  a  railway  that  can  be  recovered 
by  a  person  claiming  to  be  injured, — that  such  damages  as 
are  shared  by  the  public  generally  are  of  that  character. 
This  is,  no  doubt,  true,  in  a  limited  sense,  and  is  illustrated 
by  the  facts  in  this  case.  The  public  is  always  injured  by 
the  appropriation  or  the  crossing  of  a  highway  by  a  railway, 
but  no  one  person  can  recover  for  this  general  public  incon- 
venience or  damage,  because  that  was  a  damage  to  a  right 
held  by  the  public  in  common,  and  no  one  individual  can 
recover  for  injury  or  inconvenience  to  the  general  public.  In 
such  a  case  an  individual,  to  recover,  must  show  that  he  has 
sustained  an  injury,  and  been  damaged  specially  and  indi- 
vidually, in  a  manner  not  common  to  the  public,  or  by  the 
injury  to  the  right  or  easement  enjoyed  by  the  public  on 
being  deprived  of  or  incommoded  in  its  use  and  enjoyment 
as  a  public  right  or  easement.  Here  it  would  seem  that  the 
general  public,  if  not  deprived  of  they  are  greatly  injured  in 
the  use  of  the  road  as  a  public  highway  by  the  construction 
and  operation  of  this  railroad  in  the  public  highway,  and 
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for  that  public  damage  or  inconvenience  appellee  had  no 
right  to  recover,  nor  do  we  find  any  claim  on  his  part  to 
so  recover,  nor  was  there  any  evidence  introduced  from  or 
under  which  such  damages  could  have  been  allowed.  We 
must,  therefore,  consider  the  case  freed  from  such  an  ele- 
ment of  damages,  as  it  is  not  in  the  case.  But  the  doctrine 
is  well  recognized  in  this  court,  that  if,  in  the  erection  of 
such  structures,  an  individual  has  sustained  damages  there- 
from individually,  separate  and  distinct  from  the  disturbance 
of  the  public  easement, — an  injury  to  his  private  property 
amounting  to  a  substantial  damage, — he  may  recover  com- 
pensation for  the  damages  thus  sustained.  It  therefore  fol- 
lows, that  as  appellee  has  sustained  this  injury  he  rightfully 
recovered. 

Numerous  cases  have  been  referred  to  on  each  side  to 
sustain  their  several  positions.  It  is  needless  to  say  our 
decisions  have  not  been  harmonious  on  this  question,  but  in 
the  case  of  Rigney  v.  City  of  Chicago,  102  111.  64,  there  was 
a  full  review  of  the  decisions  of  our  courts,  as  well  as  the 
courts  of  Great  Britain,  under  a  statute  containing  a  provi- 
sion similar  to  the  provision  in  our  constitution.  The  con- 
clusion there  reached  was,  that  under  this  constitutional 
provision  a  recovery  may  be  had  in  all  cases  where  private 
property  has  sustained  a  substantial  damage  by  the  making 
and  using  an  improvement  that  is  public  in  its  charac- 
ter,— that  it  does  not  require  that  the  damage  shall  be 
caused  by  a  trespass,  or  an  actual  physical  invasion  of  the 
owner's  real  estate,  but  if  the  construction  and  operation  of 
the  railroad  or  other  improvement  is  the  cause  of  the  dam- 
age, though  consequential,  the  party  damaged  may  recover. 
AVe  regard  that  case  as  conclusive  of  this  question.  The 
case  of  Pittsburgh  and  Fort  Wayne  R.  R.  Co.  v.  Reich,  101 
111.  157,  is  in  point  on  this  question  of  damages,  and  the 
case  of  City  of  Chicago  v.  Union  Building  Association,  102  111. 
$79,  also  reviews  the  authorities,  and  approves  the  doctrine 
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of  Rigney  v.  Chicago,  supra.     These  cases,  therefore,  overrule 
the  doctrines  of  the  earlier  cases. 

From  what  has  been  said  it  will  be  seen  that  the  declara- 
tion contained  an  averment  that  warranted  the  evidence  on 
this  question,  and  the  finding  of  damages  under  the  averment. 
The  allegata  and  probata  agree,  and  the  law  warranted  both. 
There  was,  therefore,  no  error  in  the  admission  of  evidence 
to  show  that  the  building  and  operation  of  the  road,  and  the 
obstruction  of  the  access  to  the  property,  depreciated  its 
value,  and  the  owner  had  thus  sustained  damage  by  the 
structure ;  and  in  this  view  of  the  case  there  was  no  error 
in  the  court  modifying  the  ruling  on  the  question  of  law  it 
was  requested  to  make. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  Ap- 
pellate Court  must  be  affirmed. 

Judgment  affirmed. 


Charles  W.  Brandon  et  al, 

v, 

Josiah  M.  Brown,  Exr. 

Filed  at  Ottawa  May  10,  1883. 

1.  Administration — executor  not  liable  to  account  to  legatees  for  pro- 
ceeds of  sale  of  land  where  they  avoid  the  sale.  An  executor,  under  decree 
of  the  county  court,  sold  real  estate  of  his  testator,  giving  a  deed  warranting 
the  regularity  and  validity  of  the  proceedings  to  sell,  and  received  the  pur- 
chase money,  with  which  he  charged  himself  in  his  reports.  Before  the  dis- 
tribution of  the  money  the  legatees,  repudiating  the  sale,  brought  ejectment, 
and  recovered  the  land  for  want  of  jurisdiction  in  the  county  court  to  make 
the  decree  of  sale,  whereupon  the  executor  refunded  the  price  of  the  land  to 
the  purchaser,  and  refused  to  charge  himself  further  with  the  same  in  his 
reports,  and  the  legatees  sought  to  charge  him  with  this  money,  claiming  he 
was  estopped  to  deny  it  belonged  to  the  estate  by  his  former  reports:  Held, 
the  court  properly  refused  to  make  him  account  for  the  money,  and  that 
there  was  no  estoppel  in  the  case. 
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2.  County  court — has  equitable  jurisdiction.  The  county  court  to  the 
extent  it  has  jurisdiction  (and  this  extends  to  the  settlement  of  estates  of 
deceased  persons)  exercises  equitable  jurisdiction. 

3.  Mistake — may  be  corrected  in  equity.  In  equity,  if  a  person  by  acci- 
dent or  mistake,  in  making  up  his  accounts  with  another,  has  charged  himself 
with  too  much  or  too  little,  the  real  facts  will  govern,  and  the  mistake  will  be 
corrected  as  the  facts  warrant,  and  he  will  be  charged  only  with  what  he  justly 
owes.  And  this  rule  obtains  in  the  accounts  of  administrators,  executors  and 
guardians  made  to  the  county  court,  and  their  reports  will  not  be  held  con- 
clusive on  them. 

4.  Same— former  decision.  In  the  matter  of  Steele,  Guardian,  65  111. 
32G,  the  guardian  was  held,  upon  the  facts  in  that  case,  not  to  be  concluded 
by  his  report  as  to  moneys  with  which  he  was  therein  charged, — but  the  court 
added:  "If  a  report  was  fair  upon  the  face,  without  any  apparent  mistake, 
we  do  not  wish  to  be  understood  as  holding  that  parol  evidence  would  then 
be  admitted  to  contradict  or  explain  it."  It  was  considered  this  limitation 
was  well  enough  on  the  facts  before  the  court,  but  it  is  not  to  be  taken  as  an 
implication  that  the  court  would,  had  the  facts  called  for  a  decision,  have 
decided  that  parol  evidence  was  not  admissible  to  show  error,  by  reason  of 
accident  or  mistake,  in  a  report  fair  on  its  face.  Directly  the  reverse  is 
the  law. 

5.  Judicial  sales — doctrine  of  caveat  emptor  is  applied  to  protect 
those  making  sales.  The  doctrine  of  caveat  emptor  is  applied  to  judicial 
sales  for  the  protection  of  those  conducting  them,  and  not  for  the  benefit  of 
heirs  and  legatees  repudiating  them. 

6.  Same — minor  repudiating,  required  to  refund  what  he  has  received 
from  the  sale.  This  court  has  repeatedly  decided  that  when  a  minor  dis- 
affirms a  judicial  sale  by  bill  in  equity,  he  must  return,  or  offer  to  return, 
what  he  has  received,  if  it  be  in  his  power.  Repudiating  by  action  of  eject- 
ment is  in  effect  the  same  as  by  bill  in  equity,  and  no  court  exercising  equi- 
table powers  will  allow  a  party  to  do  this  and  also  receive  the  proceeds  of 
such  sale  not  yet  paid  over  to  him. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Will  county ;   the  Hon.  Josiah  McBoberts,  Judge,  presiding. 

Messrs.  Hill  &  Dibell,  for  the  appellants : 
The  rule  of  caveat  emptor  applies  to  executors'  and  admin- 
istrators' sales  of  real  estate  to  pay  debts,  and  in  case  the 
sale  is  void,  the  purchaser,  except  in  cases  of  fraud  or  war- 
ranty, is   absolutely  without   remedy,  in  law  or  equity,  to 
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recover  the  purchase  money  paid.  0 wings  v.  Thompson,  3 
Scam.  509;  Bingham  v.  Maxcy,  15  111.  295;  McManus  v. 
Keith,  49  id.  389;  Bassett  v.  Lockard,  60  id.  164;  Bishop  v. 
O'Connor,  69  id.  431 ;  Holmes  v.  Shaver,  78  id.  578 ;  Bond 
v.  Ramsey,  89  id.  29. 

But  if  the  heirs  or  devisees  of  the  land  sold  resort  to  a 
court  of  equity  for  relief  against  the  purchaser  at  such  void 
sale,  relief  will  be  given  only  upon  condition  of  refunding  the 
purchase  money  and  taxes,  and  this  upon  the  principle  that 
he  who  seeks  equity  must  do  equity.  Chambers  v.  Jones,  72 
111.  273  ;  Kinney  v.  Knoebel,  51  id.  112 ;  Reynolds  v.  McCurry, 
100  id.  356. 

Covenants  of  warranty  of  title,  or  against  his  own  acts  or 
omissions,  in  executor's  or  administrator's  deeds,  do  not  bind 
the  estate,  but  do  bind  the  executor  or  administrator  person- 
ally. Sumner  v.  Williams,  8  Mass.  162 ;  Mitcliell  v.  Haven, 
4  Conn.  295 ;  Belden  v.  Seymour,  8  id.  24 ;  Mason  v.  Ham, 
36  Me.  573 ;  Vincent  v.  Morrison,  Breese,  227 ;  Mason  v. 
Caldwell,  5  Gilm.  195;  Bishop  v.  O'Connor,  69  111.  434; 
Young  v.  Loram,  11  id.  641. 

Minors  and  married  women  are  not  estopped  by  receipt  of 
the  purchase  money  from  afterward  recovering  the  real  estate 
for  which  the  money  was  paid/  Nothing  short  of  actual 
fraud  will  so  estop  them.  Bigelow  on  Estoppel,  443-447 ; 
Davidson  v.  Young,  38  111.  147 ;  Schnell  v.  City  of  Chicago, 
id.  384;  Rogers  v.  Higgins,  48  id.  217;  Dorlarque  v.  Cress, 
71  id.  381 ;  Oglesby  v.  Coal  Co.  79  id.  164. 

An  executor  or  administrator  of  property,  into  possession 
of  which  he  has  been  let  under  the  will  or  letters  of  adminis- 
tration, is,  like  a  tenant,  estopped  from  denying  that  it  is  the 
property  of  the  estate.  Bigelow  on  Estoppel,  (2d  ed.)  389 ; 
Willenborg  v.  Murphy,  36  111.  344;  Phillips  v.  Rogers,  12 
Mete.  405. 

The  reports  of  guardians,  supervisors,  treasurers,  and  others 
acting  in  a  like  fiduciary  capacity,  are  binding  and  conclu- 
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sive,  not  only  upon  them,  but  also  upon  their  sureties,  even 
in  cases  where  the  money  was  not  in  fact  received  as  stated 
in  the  report.  Fogarty  v.  Ream,  100  111.  375 ;  City  of  Chi- 
cago v.  Gage,  95  id.  629 ;  Roper  v.  Sangamon  Lodge,  91  id. 
518. 

Money  or  property  received  by  the  executor  in  his  capacity 
as  executor  will  be  treated  and  distributed  as  assets  of  the 
estate,  although  such  money  or  property  did  not  belong  to 
the  testator,  and  never  was  in  his  possession  or  control. 
3  Williams  on  Executors,  (Perkins,)  1755 ;  Loring  v.  Cun- 
ningham, 9  Cush.  87 ;  Goltra  v.  People,  53  111.  224 ;  People  v. 
Phelps,  78  id.  148 ;    Willenborg  v.  Murphy,  36  id.  344. 

Mr.  G.  D.  A.  Parks,  for  the  appellee : 

The  probate  court  possesses  original,  plenary,  and,  except 
in  certain  cases,  exclusive  jurisdiction  in  the  settlement  of 
the  accounts  of  executors  and  administrators.  Const,  art.  6, 
sec.  18 ;  Propst  v.  Meadows,  13  111.  169 ;  Freeland,  Exr.  v. 
Dazey  et  al.  25  id.  296 ;  Reward  v.  Slagle,  52  id.  340 ;  Heus- 
tis  v.  Johnson,  84  id.  61 ;  Moline  Water  Power  Co.  v.  Webster, 
26  id.  239 ;  Hales  et  al.  v.  Holland,  92  id.  498 ;  Tryon  v. 
Farnsworth,  30  Wis.  581 ;  In  re  Steele  et  al.  65  111.  324;  Wil- 
son v.  Kirby,  88  id.  573  ;  Upton  v.  Badeau,  3  Bradf.  13  ;  Poole 
v.  Munday,  103  Mass.  174;  Pitkin  v.  Pitkin,  7  Conn.  315. 

Because  the  judgment  of  the  probate  court,  in  such  a  case, 
is  not  a  general  judgment  quod  recuperet,  is  no  reason  for  say- 
ing it  is  not  a  "judicial  determination"  fixing  the  general 
liability,  of  the  executor  to  the  estate.  Wells  v.  Hogan,  Breese, 
338;  Hough  v.  People,  66  111.  178;  Ralston  v.  Wood,  15  id. 
169;  Mitchell  v.  Mayo,  16  id.  84;  Fogarty  v.  Ream,  100  id. 
374. 

He  who  seeks  equity  must  do  equity.  Under  this  rule 
no  vendor  of  real  estate  by  a  void  or  voidable  sale,  whether 
executed  by  himself  in  person  or  through  the  agency  of  a 
trustee  or  other  representative,  can  disaffirm  the  sale,  and 
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afterwards  have  the  aid  of  a  court  to  recover  also  the  pur- 
chase money  of  the  same  land.  Venn  v.  Heisey,  19  111.  298  ; 
Chambers  v.  Jones,  72  id.  275 ;  Paddleford  v.  Pierce,  72  id. 
500 ;  Walker  v.  Mulvean,  76  id.  18 ;  Wickiser  v.  Cook,  85  id. 
68;  Reynolds  v.  McCurry,  100  id.  361;  Blgdgett  v.  Hitt,  29 
Wis.  190 ;  Mohr  v.  Tulip,  4c4:  id.  280 ;  Findley  v.  Richardson, 
46  Iowa,  103 ;  Dowell  v.  Good,  25  Ohio  St.  390 ;  Bedford  v. 
Mercer,  20  Iowa,  124;  State  v.  Stanley,  14  Ind.  409;  Borer 
on  Judicial  Sales,  sec.  460 ;  Bigelow  on  Estoppel,  578 ;  2 
Smith's  Leading  Cases,  736,  742 ;  2  Story's  Eq.  Jur.  sees. 
1262,  1263;  Smith  v.  Warden,  7  Harris,  (Pa.)  430. 

It  is  but  begging  the  question  to  affirm  that  the  purchase 
money,  on  being  received  by  the  executor,  became,  ipso  facto, 
assets  of  the  estate.  That  depended  upon  the  future  action 
of  appellants  in  affirming  or  disaffirming  the  sale.  Johnson 
v.  Corbett,  11  Paige,  265;  King  v.  Whitton,  15  Wis.  658; 
In  re  Steele,  65  111.  227. 

An  estoppel  in  pais  can  only  be  set  up  as  a  means  to  pre- 
vent injustice, — not  as  a  reward.  Thomas  v.  Bowman,  29  111. 
429. 

Upon  the  general  subject  of  how  far  the  doctrine  of  caveat 
emptor  is  qualified  by  equitable  rules,  even  as  between  the 
heirs  and  the  purchasers  in  void  judicial  sales,  I  refer  to 
Worthington  v.  McRoberts,  9  Ala.  297 ;  Mitchell  v.  McMullen, 
59  Mo.  252 ;  Connor  v.  Eddy,  25  id.  75 ;  Campbell  v.  Brown, 
6  How.  (Miss.)  230 ;  Langham  v.  Thompson,  6  S.  &  M.  259 ; 
Shields  v.  Allen,  77  N.  C.  375  ;  Claiborne  v.  Yeoman,  15  Texas, 
44;  Burdett  v.  Silsbee,  id.  604;  Longworth  v.  Wolfington,  6 
Ohio,  9 ;  Sharkey  v.  Bankston,  30  La.  Ann.  891. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Sale  of  certain  real  estate  was  attempted  to  be  made  by  an 
executor  for  the  purpose  of  paying  debts  of  the  testator,  pur- 
suant to  a  decree  of  a  county  court.  The  executor  made  a 
deed  to  the  party  purchasing,  and  therein  covenanted  as  to 
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the  regularity,  etc.,  of  his  own  acts.  The  purchase  money 
was  all  paid  to  the  executor,  and  for  several  terms,  in  his 
report  to  the  county  court,  he  charged  himself  with  the 
amount.  Subsequently,  and  before  he  had  paid  the  money 
to  the  devisees, — it  not  having  been  used  for  the  payment  of 
debts, — the  legatees  brought  ejectment  for  the  real  estate  so 
sold,  and  recovered  it  from  the  purchaser,  on  the  ground  that 
the  county  court  rendering  the  decree  did  not  have  jurisdic- 
tion over  their  persons.  After  this  recovery  the  executor 
refunded  the  amount  of  the  purchase  money  to  the  purchaser 
of  the  real  estate,  and  refused  farther  to  charge  himself 
therewith  in  his  reports  to  the  county  court.  The  question 
now  to  be  determined  is,  simply,  whether  these  devisees,  hav- 
ing repudiated  the  sale  by  their  action  of  ejectment,  are, 
nevertheless,  entitled  to  hold  the  executor  responsible  for  the 
amount  thereof. 

It  is  plain  there  is  no  justice  in  such  a  claim,  for  the  de- 
visees have  already  got  all  that  ever  belonged  to  them,  and 
nothing,  therefore,  but  an  arbitrary  and  inflexible  rule  of  law 
could  ever  be  appealed  to  for  its  sanction.  Counsel  for  ap- 
pellants insist  there  is  here  such  a  rule — that  the  executor  is 
estopped,  by  his  reports  admitting  the  amount  in  his  hands, 
to  show  that  it  was  improperly  there.  There  is  clearly  no 
estoppel  to  be  invoked.  Nothing  is  shown  to  have  been  done 
by  the  devisees,  on  the  faith  of  those  reports,  which  would  not 
otherwise  have  been  done,  and  the  position  of  no  one  has 
been  changed  or  affected  thereby.  The  cases  cited  by  coun- 
sel, where  parties  have  been  held  bound  by  reports  made  by 
them  as  admissions  of  fact,  are  not  at  all  analogous.  The 
county  court,  to  the  extent  it  has  jurisdiction,  (and  this  un- 
questionably extends  to  the  settlement  of  estates  of  deceased 
persons,)  exercises  equitable  as  well  as  legal  powers.  [Dixon 
v.  Buell,  21  111.  203.)  And  in  equity,  if  a  party,  by  accident 
or  mistake,  has  charged  himself  with  too  much  or  too  little, 
the  real  facts  will  govern,  the  mistake  will  be  corrected  as 


1883.]  Bkandon  et  al.  v.  Brown,  Exr.  525 

Opinion  of  the  Court. 

the  facts  warrant,  and  he  will  be  charged  only  with  what  he 
justly  owes. 

In  In  re  William  Steele,  Guardian,  65  111.  326,  the  guardian, 
in  his  report,  had  charged  himself  with  too  much.  It  was 
said :  "In  the  allowance  of  claims  against  estates  the  county 
court  has  equitable  jurisdiction,  and  may  adopt  the  forms  of 
proceedings  in  equity.  (Dixon  v.  Buell,  21  111.  203.)  It  may, 
likewise,  possess  a  similar  jurisdiction,  and  adopt  the  same 
mode  of  procedure  in  the  adjustment  of  the  accounts  of 
guardians."  And,  after  some  discussion  of  the  facts,  it  was 
added :  "As  there  is  a  probable,  if  not  an  evident,  mistake 
in  the  report,  it  should  not  be  held  conclusive  upon  the  guard- 
ian. Upon  the  principles  of  equity,  they  should  have  been 
permitted  to  correct  it  by  satisfactory  proof. "  It  is  true  the 
court,  in  subsequent  language,  limit  the  decision  of  the  facts 
before  it,  saying:  "If  a  report  was  fair  upon  the  face, 
without  any  apparent  mistake,  we  do  not  wish  to  be  under- 
stood as  holding  that  parol  evidence  would  then  be  admitted 
to  contradict  or  explain  it. "  This  limitation  was  well  enough, 
inasmuch  as  it  was  not  required  that  the  court  should  go 
beyond  the  facts  actually  before  it,  but  it  is  not  to  be  taken 
as  an  implication  that  the  court  would,  had  the  facts  called 
for  a  decision,  have  decided  that  parol  evidence  was  not  ad- 
missible to  show  error,  by  reason  of  accident  or  mistake,  in  a 
report  fair  upon  its  face.     Directly  the  reverse  is  the  law. 

It  is  said  in  1  Story's  Equity  Jurisprudence,  (sec.  91,)  in 
specifying  cases  wherein  executors  and  administrators  are 
entitled  to  relief  in  equity :  "Thus,  if  he,"  (i.  e.f  the  executor 
or  administrator,)  "should  receive  money  supposed  to  be  due 
from  a  debtor  to  the  estate,  and  it  should  turn  out  that  the 
debt  had  been  previously  paid,  and  before  the  discovery  he 
had  paid  away  the  money  to  creditors  of  the  estate,  in  such 
a  case  the  supposed  debtor  may  recover  back  the  money,  in 
equity,  from  the  executor,  and  the  latter  may,  in  the  same 
manner,  recover  it  back  from  the  creditors  to  whom  he  paid 
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it.  In  like  manner,  if  an  executor  should  recover  a  judg- 
ment, and  receive  the  amount,  and  apply  it  in  discharge  of 
debts,  and  then  the  judgment  should  be  reversed,  he  is  com- 
pellable to  refund  the  money,  and  may  recover  it  back  from 
the  creditors."  See,  also,  Bispham's  Principles  of  Equity, 
p.  189,  sec.  183. 

In  Sellew's  Appeal,  36  Conn.  186,  it  was  held,  where  a  mis- 
take has  been  made  in  the  settlement  of  the  account,  and 
property  with  which  the  executor  is  charged  proves,  in  fact, 
to  have  been  lost  or  destroyed  when  supposed  to  have  been 
in  existence,  or  is  subsequently  taken  from  the  executor  by 
a  paramount  title  when  it  was  supposed  to  belong  to  the 
estate,  the  equity  power  of  the  court  of  probate  is  sufficient 
for  the  correction  of  the  mistake. 

But  counsel  again  insist*  the  executor  properly  charged 
himself  with  this  amount, — that  the  doctrine  of  caveat  emptor 
applied  to  the  sale,  and  that  therefore  the  purchase  money 
became  and  remained  a  permanent  part  of  the  funds  of  the 
estate.  The  doctrine  of  caveat  emptor  is  applied  to  judicial 
sales  for  the  protection  of  those  conducting  them,  and  not 
for  the  benefit  of  heirs  and  legatees  repudiating  them.  Had 
the  money  here  been  paid  to  the  legatees,  and  they,  while  yet 
minors,  wasted  and  squandered  it,  they  could  not  have  been 
compelled  to  return  it  in  order  to  set  aside  the  sale.  But 
here  the  money  has  never  been  paid  out  by  the  executor. 
The  devisee  has  repudiated  and  disaffirmed  the  sale,  and 
been  placed  in  the  possession  of  his  property,  and  is  asking 
that  the  executor  also  pay  to  him  what  the  purchaser  paid 
on  the  sale.  As  to  this  money  he  assumes  the  affirmative, 
and  must,  therefore,  make  out  a  case  legally  and  equitably 
entitling  him  to  have  it.  Suppose  these  devisees  had  filed 
their  bill  in  equity,  asking  both  that  the  sale  be  set  aside 
and  that  they  be  paid  what  the  purchaser  had  paid  on  the 
sale.  Of  course  no  one  would  pretend  they  could  recover. 
We  have  repeatedly  decided  that  when  a  minor  disaffirms  a 
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judicial  sale  by  bill  in  equity,  he  must  return,  or  offer  to 
return,  what  he  has  received,  if  it  be  in  his  power.  Where 
he  has,  during  minority,  wasted  or  squandered  it,  this  is  not 
required,  but  if  the  money  is  where  it  can  be  controlled  by 
the  court,  it  can  not  be  retained  by  the  party  repudiating  and 
disaffirming  the  sale.  Penn  v.  Heisey,  19  111.  298 ;  Cham- 
bers et  al.  v.  Jones,  72  id.  275 ;  Padfield  v.  Pierce,  id.  500 ; 
Walker  v.  Mulvean,  76  id.  18;  Wickiser  v.  Cook,  85  id.  68; 
Reynolds  v.  McCurry,  100  id.  361 ;  Kinney  v.  Kncebel,  51  id. 
126;  Smith  v.  Kncebel,  82  id.  404.  The  only  difference 
between  the  supposed  case  and  that  before  us  is,  there  the 
party  seeks,  by  bill  in  equity,  to  set  aside  the  sale,  while  here 
he  has,  by  ejectment,  repudiated,  and  had  the  sale  set  aside, 
in  effect,  and  is  seeking,  also,  to  have  the  purchase  money 
paid  him  through  the  aid  of  a  court  exercising,  as  to  the 
particular  question,  equitable  powers.  The  want  of  equity  is 
just  as  obvious  here  as  in  the  supposed  case. 

In  England  v.  Clark,  4  Scam.  486,  assumpsit  was  brought 
by  the  purchaser  of  a  horse  at  a  constable's  sale,  to  recover  of 
the  plaintiff  in  execution  the  price  he  had  paid,  the  horse 
having  been  subsequently  recovered  from  him  by  a  stranger, 
and  it  was  held  that  the  doctrine  of  caveat  emptor  applied,  and 
that  the  action  would  not  lie.  It  is,  however,  intimated  in 
the  prevailing  opinion,  notwithstanding  the  doctrine  of  caveat 
emptor,  that  the  purchaser  might  be  entitled  to  relief,  either 
by  bill  in  equity  or  by  action  of  assumpsit  against  the  con- 
stable or  the  defendant  in  execution ;  and  Wilson,  Ch.  J., 
in  a  separate  opinion,  says :  "If  the  mistake  as  to  the  own- 
ership of  the  horse  had  been  discovered  before  the  officer  had 
paid  over  the  money,  it  appears  to  be  well  settled  that  upon 
an  application  to  the  court  it  could  arrest  the  money  in  his 
hands  for  the  benefit  of  the  purchaser,  and  permit  the  officer 
to  amend  his  return  upon  the  execution  so  as  to  renew  the 
levy  upon  the  property  of  the  debtor. "  And  the  same  doc- 
trine is  declared  to  be  applicable  to  a  case  in  some  respects 
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like  the  present,  in  Mockbee  v.  Gardner,  2  Harr.  &  Gill,  176, 
although  the  point  was  not  necessary  to  be  decided  there. 
Archer,  J.,  in  that  case,  after  alluding  to  the  doctrine  of 
caveat  emptor,  as  applicable  to  executors  and  administrators, 
adds :  "But  while  this  exception  from  the  general  principle 
exists  in  their  favor,  we  by  no  means  intend  to  assert  that 
they  would  not  be  answerable,  in  case  of  a  failure  of  title, 
while  the  purchase  money  for  the  property  sold  remained  in 
their  hands,  undistributed  and  unadministered.  In  such  a 
case  there  would  exist  no  well  founded  reason  why  they 
should  not  refund  to  a  purchaser.  Such  a  modified  liability 
would  subject  them  to  no  danger  of  pecuniary  loss,  and  as 
long  as  the  fund  remained  in  their  hands  they  might  well  be 
considered  as  liable,  with  other  vendors,  to  the  general  doc- 
trine of  implied  warranty  of  title." 

Undoubtedly  the  executor  here  was  under  no  obligation  to 
make  a  covenant,  and  be  bound  thereby  himself,  alone,  and 
in  no  case  would  a  court  of  equity  permit  a  burden  in  this 
way  to  be  fastened  upon  an  estate.  But  it  is  not  unreason- 
able to  assume  that  the  covenant  influenced,  to  some  extent, 
the  purchase.  It  was  made  for  the  benefit  of  the  estate,  and 
it  is  broken  in  consequence  of  the  act  of  these  devisees  in 
disaffirming  the  sale.  They  lose  nothing  by  his  taking  the 
money  and  discharging  his  covenant,  especially  as  this,  as 
we  have  seen,  under  all  the  circumstances,  is  but  the  just  and 
equitable  disposition  of  that  money.  As  matter  of  natural 
right,  the  purchaser,  having  lost  the  land,  should  have  back 
his  money,  there  being  no  intervening  conflicting  rights.  It 
certainly  makes  it  no  worse  that  in  paying  it  back  the  execu- 
tor discharges  a  covenant  he  unnecessarily  made  in  the  deed 
which  has  been  disaffirmed. 

We  do  not  see  any  objection  to  the  ruling  below,  and  the 
judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 
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Chauncey  Kilmer 

v. 

The  People  ex  rel.  William  T.  Johnson. 

Filed  at  Ottawa  May  10,  1883. 

1.  Judgment — confirmation  of  assessment,  whether  final  or  not.  The 
confirmation  of  a  special  assessment,  for  some  purposes  is  a  final  judgment, 
as  an  appeal  or  writ  of  error  lies  to  review  it;  but  upon  application  for  judg- 
ment against  the  land  upon  which  the  assessment  has  been  made,  the  previ- 
ous judgment  of  confirmation  must  be  regarded  as  but  a  part  of  one  and  the 
same  proceeding,  and  the  court  never  loses  jurisdiction  until  the  proceeding 
is  for  some  cause  discontinued,  or  culminates  in  a  judgment  against  the  land. 

2.  Amendment — after  the  term,  without  notice.  Where  the  affidavit  of 
the  commissioners  making  a  special  assessment  showing  a  compliance  with 
the  law,  required  to  be  filed  before  judgment  of  confirmation,  showing  notice 
to  the  owners  of  property  assessed,  failed  to  show  the  term  of  court  at  which 
the  assessment  roll  would  be  returned  for  confirmation,  and  the  assessment 
was  confirmed  without  discovery  of  the  inadvertent  omission  to  fill  the  blank 
as  to  the  term,  it  was  held,  that  the  court,  on  application  for  judgment 
against  the  land  at  a  succeeding  term,  might  allow  the  affidavit  to  be  amended 
without  notice  to  the  parties  interested. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Mr.  E.  J.  Whitehead,  for  the  appellant. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  appeal  is  brought  to  reverse  a  judgment  of  the  county 
court  of  Cook  county  against  certain  real  estate  in  the  vil- 
lage of  Hyde  Park,  belonging  to  the  appellant,  upon  a  special 
assessment  made  by  the  municipal  authorities  of  said  village, 
under  the  provisions  of  article  9,  chapter  24,  of  the  Eevised 
Statutes. 

Counsel  for  appellant,  in  his  printed  brief,  urges  but  a 

single  objection  to  the  validity  of  the  proceedings  culminating 

in  the  judgment  complained  of,  and  to  that  alone  we  will 

direct  our  attention. 
34—106  III. 
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By  section  27  of  the  article  above  mentioned,  the  com- 
missioners, upon  the  completion  of  the  assessment  roll,  are 
required,  among  other  things,  to  "send  by  mail  to  such  owner 
of  premises  assessed,  whose  name  and  place  of  residence 
are  known  to  them,  a  notice,"  properly  addressed  to  such 
owner,  setting  forth  a  short  description  of  the  premises ; 
the  fact  of  their  assessment  for  public  improvement ;  the 
amount  of  the  assessment ;  the  name  and  term  of  the  court 
to  which  the  assessment  roll  will  be  returned  for  confir- 
mation, and  the  date  of  such  notice.  By  the  28th  section 
one  or  more  of  the  commissioners,  on  or  before  the  final 
hearing  of  the  assessment,  are  required  to  file  in  the  court 
an  affidavit  showing  a  compliance  with  this  provision  of  the 
act,  which  affidavit  is  declared  to  be  prima  facie  evidence  of 
such  notice.  It  appears  that  the  affidavit  relied  on  to  show 
such  notice  in  the  present  case,  by  inadvertence  failed  to 
show  the  term  of  the  court  to  which  the  assessment  roll 
would  be  returned  for  confirmation, — the  notice  in  every 
other  respect  being  formal  and  sufficient.  This  fact  being 
developed  on  the  hearing  of  the  present  application,  appellee 
entered  a  motion  for  leave  to  amend  the  affidavit  by  insert- 
ing the  proper  term  of  the  court,  so  as  to  make  it  conform  to 
the  facts,  and  in  support  of  such  motion  introduced  as  a 
witness  Daniel  H.  Hoone,  who  testified  that  he  was  one  of 
the  commissioners  who  made  the  assessment  in  question ; 
that  he  posted  and  mailed  the  notices  of  the  confirmation  of 
the  assessment  roll,  and  that  he  was  the  same  person  who 
made  the  affidavit  showing  the  mailing  of  the  notices ;  that 
the  leaving  of  the  term  of  the  court  blank  in  the  affidavit 
was  a  clerical  error,  and  the  term  should  be  inserted  in  the 
affidavit ;  that  he  remembered  the  December  term  was  in- 
serted in  the  notice  of  mailing,  in  this  case,  etc.  The  court, 
thereupon,  against  the  objections  of  appellant,  allowed  the 
affidavit  to  be  amended  so  as  to  conform  to  the  facts,  and 
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the  ruling  of  the  court  in  this  respect  is  the  only  ground 
urged  for  a  reversal. 

The  principal  objection  to  the  ruling  of  the  court  in  the 
respect  stated  is,  that  there  was  no  notice  of  the  application 
to  amend  the  affidavit,  and  Pitkin  v.  Yaw,  13  111.  252,  and 
Massachusetts  Mutual  Life  Ins.  Co.  v.  Kellogg,  82  id.  616,  are 
cited  and  relied  on  as  showing  that  notice  in  such  case  is  in- 
dispensable. The  general  doctrine  recognized  by  these  cases, 
that  the  record  of  a  cause  once  finally  disposed  of  can  not, 
after  the  expiration  of  the  term  of  the  court  at  which  such  dis- 
position is  made,  be  altered  or  amended  except  upon  special 
notice  of  the  application  to  all  parties  who  will  be  affected 
by  such  alteration  or  amendment,  is  not  questioned.  The 
only  question  then  is,  does  the  present  case  come  within  the 
principle  ?  It  must  be  conceded  that  for  some  purposes  the 
confirmation  of  a  special  assessment  is  a  final  judgment. 
An  appeal  or  writ  of  error  lies  to  review  such  a  judgment,  as 
in  other  cases.  Nevertheless,  upon  an  application  for  judg- 
ment against  the  land  upon  which  such  an  assessment  has 
been  made,  we  are  of  opinion  the  previous  judgment  confirm- 
ing the  assessment  should  be  regarded  as  but  a  part  of  one 
and  the  same  proceeding,  and  that  the  court  never  loses 
jurisdiction  of  the  cause  until  the  proceeding,  for  some  cause 
or  other,  fails  or  is  discontinued,  or  until  it  culminates  in  a 
judgment  against  the  land.  This  being  so,  it  follows  the 
court  had  the  right  to  allow  the  amendment  in  question, 
notwithstanding  the  judgment  of  confirmation.  The  amend- 
ment was  clearly  in  furtherance  of  justice.  It  simply  made 
the  affidavit  speak  the  facts  as  they  occurred,  and  as  was 
intended  by  the  party  making  it. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Syllabus.     Opinion  of  the  Court. 

Henry  Potwin 
v. 

William  T.  Johnson,  Collector. 

Filed  at  Ottawa  May  10,  1883. 

1.  Appeal — revenue— judgment  on  special  assessment.  No  appeal  lies 
to  an  Appellate  Court  from  a  judgment  of  the  county  court  against  lots  for  a 
special  assessment  against  the  same  by  a  city,  for  improving  a  street,  but 
such  appeal  lies  directly  to  this  court. 

2.  Section  88  of  the  Practice  act,  as  amended  in  1879,  provides  that  in 
all  cases  relating  to  the  revenue,  etc.,  appeals  shall  be  taken  directly  to  the 
Supreme  Court.  The  word  "revenue"  in  that  clause  is  held  to  embrace  all 
taxes  and  assessments  imposed  by  any  public  authority,  and  includes  special 
assessments  made  by  a  city  for  any  public  improvement. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  County  Court  of 
Cook  county;    the  Hon.  Mason  B.  Loomis,  Judge,  presiding. 

Mr.  Edward  Koby,  for  the  appellant. 

Mr.  Francis  Adams,  and  Mr.  F.  S.  Winston,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  application  by  the  county  collector  of  Cook 
county,  at  the  July  term  of  the  county  court,  1882,  for  judg- 
ment against  certain  lands  for  a  special  assessment  which 
had  been  levied  by  the  city  of  Chicago  for  improving  West 
Monroe  street.  The  application  for  judgment  was  made  on 
the  10th  day  of  July, — -the  first  day  of  the  July  term  of  court. 
The  court  found  that  due  notice,  as  required  by  law,  had  been 
given  of  the  application  for  judgment,  and  made  an  order  that 
parties  desiring  to  object  file  their  objections  by  July  12.  On 
July  19,  no  objections  having  been  filed,  judgment  was  ren- 
dered against  the  lands.  On  July  26  the  appellant  appeared 
in  court,  and  entered  a  motion  to  set  aside  the  judgment. 
This  motion  was  heard,  and,  on  the  2d  day  of  August,  over- 
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ruled.  The  appellant  appealed  to  the  Appellate  Court,  where 
the  judgment  of  the  county  court  was  affirmed.  To  reverse 
this  last  judgment  the  appellant  has  appealed  to  this  court. 

It  is  apparent,  from  an  examination  of  the  statute,  that  the 
Appellate  Court  had  no  jurisdiction  of  the  cause,  and  the 
appeal  ought  to  have  been  dismissed  by  that  court.  The  8th 
section  of  the  Practice  act,  as  amended  by  the  act  of  1879, 
(Laws  of  1879,  page  222,)  among  other  things  provides, 
"that  all  cases  relating  to  the  revenue,  or  in  which  the  State 
is  interested,  as  a  party  or  otherwise,  shall  be  taken  directly 
to  the  Supreme  Court."  Here  the  application  for  judgment 
was  for  a  special  assessment  levied  by  the  city  of  Chicago, 
but  the  money  to  be  raised  was  revenue,  and  the  fact  that 
the  money  was  to  be  collected  by  special  assessment  did  not 
change  its  character,  or  affect  it  in  the  least.  The  act  is  not 
confined  to  State  taxes  or  public  revenue,  but  embraces  all 
revenue,  whether  it  may  be  State,  county  or  city  taxes. 

The  construction  of  this  statute  came  before  the  court  in 
Webster  v.  The  People,  98  111.  343,  and  in  speaking  in  regard 
to  the  term  "revenue,"  it  is  there  said:  "The  term  was  not 
used  in  its  most  extended  meaning,  but  to  embrace  public 
revenue,  whether  State  or  municipal, — to  embrace  all  taxes 
and  assessments  imposed  by  public  authority."  Here  the 
assessment  was  a  municipal  tax,  levied  for  a  special  purpose 
by  public  authority,  and  clearly  falls  within  the  term  "rev- 
enue." If  we  are  correct  in  this  view,  it  follows  that  the 
statute  did  not  authorize  the  appeal  to  be  taken  to  the  Appel- 
late Court,  and  that  court  had  no  jurisdiction  of  the  cause. 
If  the  Appellate  Court  had  no  jurisdiction,  an  appeal  from 
that  court  to  this  could  not  confer  jurisdiction  here  to  dis- 
pose of  the  case  on  its  merits. 

The  only  proper  order  that  can,  therefore,  be  made  in  the 

case  is,  to  reverse  the  judgment  of  the  Appellate  Court,  and 

remand  the  cause,  with  directions  to  that  court  to  dismiss 

the  appeal,  which  is  done.  T    ,  - 

rr      '  Judgment  reversed. 
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The  Wabash,  St.  Louis  and  Pacific  Eailway  Company 

v. 
Annie  M.  Peyton, 

Filed  at  Ottawa  May  10,  1883. 

1.  Appeal — reviewing  facts.  The  assessment  of  damages  in  an  action 
on  the  case,  for  a  personal  injury,  is  a  question  of  fact,  depending  on  the 
evidence,  and  hence  this  court  is  prohibited  from  inquiring  whether  the 
damages  assessed  in  such  a  case  are  excessive. 

2.  Eailway  company — can  not  exonerate  itself  from  its  duty  by  con- 
tract. A  railway  company,  by  accepting  and  acting  under  its  charter,  becomes 
a  carrier  of  persons  and  property,  and  the  law  imposes  all  the  duties  and 
liabilities  of  a  common  carrier  on  it,  and  such  company  can  not  exonerate 
itself  from  such  duty  and  responsibility  by  contract  with  others,  nor  in  any- 
wise escape  or  free  itself  from  liability,  unless  released  by  the  General 
Assembly. 

3.  Same — when  liable  for  negligent  acts  of  servant  of  another  road. 
Where  one  railway  company  acquires  the  right  to  run  its  trains  over  a  por- 
tion of  the  road  of  another  company  by  a  contract,  in  which  it  is  agreed  its 
trains,  while  on  such  leased  road,  shall  be  under  the  control  and  direction  of 
the  yard-master  or  other  servant  of  the  lessor  company,  the  yard-master  of 
the  latter  road,  at  such  place  and  for  the  time  being,  will  be  the  servant  of  the 
lessee  company,  and  it  will  become  liable  for  an  injury  caused  to  another 
from  the  negligent  acts  of  such  yard-master,  the  same  as  if  he  was  its  own 
employe  on  its  own  road. 

4.  Same — held  to  same  care  on  leased  road  as  on  its  own.  A  railroad 
company  is  held  to  the  exercise  of  due  care  for  the  safety-  of  all  persons 
while  exercising  its  franchises,  whether  on  its  own  road  or  on  that  of  another 
company.  This  duty  was  imposed  by  law  when  it  received  its  franchises, 
which  holds  good  at  all  times  and  in  all  places,  and  if  the  company  operates 
its  trains  over  the  road  of  another  by  contract  or  lease,  it  must  see  and  know 
that  the  track  is  in  a  good  and  safe  condition,  not  only  for  the  safety  of  its 
passengers,  but  also  for  the  safety  of  persons  rightfully  near  to  the  track  and 
liable  to  injury  by  its  being  used  when  in  an  unsafe  condition. 

5.  Where  a  railroad  company  procures,  by  contract  with  another  such 
company,  the  right  of  running  its  trains  into  and  out  of  a  depot  over  the  track 
of  the  latter,  it  thereby  makes  that  portion  of  the  track  so  used  its  own,  in  so 
far  that  it  will  be  responsible  for  all  injuries  resulting  from  negligence  in 
keeping  or  permitting  it  to  be  in  an  unsafe  condition. 

6.  In  this  case  the  defendant  railway  company,  under  an  agreement  with 
another  company,  had  the  privilege  of  entering  and  departing  from  the  depot 
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at  a  station  over  the  track  of  the  latter,  by  yielding  to  the  latter  the  control  of 
its  passenger  trains  over  that  portion  of  the  track.  Under  this  contract  the 
switch  engine  of  the  lessor  made  up  the  defendant's  trains,  and  generally 
drew  them  out,  but  when  the  defendant  performed  that  service  it  was  under 
the  direction  of  the  lessor's  yard-master.  On  the  day  of  the  accident  defend- 
ant's engine  backed  in  and  was  attached  to  the  baggage  car,  and  while 
detained  to  receive  baggage  some  one  threw  a  lot  of  loose  boards  on  the  track, 
between  the  baggage  car  and  the  coaches.  After  receiving  the  baggage  the 
engine  backed  and  was  attached  to  the  passenger  cars,  and  the  train  moved 
out.  In  removing  the  boards  the  yard-master  and  his  assistants  left  one 
board  projecting  so  near  the  rail  of  the  track  on  the  left  side  of  the  engine, 
that  it  was  struck  by  the  end  of  the  bar  of  the  pilot,  and  being  held  down  by 
the  other  boards  lying  on  it,  this  board  was  forced  around  against  a  high 
board  fence  and  driven  through  it,  when  it  struck  the  plaintiff,  who  was  near 
the  fence  and  not  seen  by  the  engineer,  and  she  was  injured  by  the  disloca- 
tion of  her  ankle,  and  the  breaking  of  her  leg  above  the  ankle:  Held,  that 
the  defendant  was  liable  for  the  injury  thus  caused. 

7.  In  such  case  the  court  declined  to  say  whether  the  lessor,  company  was 
also  liable,  but  held  that  if  it  was,  the  plaintiff  had  the  option  to  sue  either 
company  alone,  and  perhaps  both,  as  tort  feasors,  but  that  she  was  not 
required  by  any  rule  to  sue  either  one  instead  of  the  other,  or  to  sue  both 
jointly. 

Appeal  from  the  Appellate  Court  for  the  First  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county ;  the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 


Messrs.  Sleeper  &  Whiton,  for  the  appellant : 
Negligence  is  not  actionable  unless  it  is  the  proximate 
cause  of  the  injury  complained  of.  The  law  can  not  under- 
take to  trace  back  the  chain  of  causes  indefinitely.  No  one 
is  guilty  of  culpable  negligence  by  reason  of  failing  to  take 
precautions  which  no  other  man  would  likely  take  under 
the  circumstances.  (Shearman  and  Eedfield  on  Negligence, 
sees.  6,  9,  10.)  And  whether  a  given  state  of  facts  consti- 
tutes negligence,  is  a  question  of  law,  though  whether  a  par- 
ticular act  of  negligence  contributed  to  the  injury  is  a  question 
of  fact.  Ibid.  sec.  11 ;  Railroad  Co.  v.  Armstrong,  52  Pa.  St. 
282;   Tarwater  v.  Railroad  Co.  42  Mo.  193;  Gee  v.  Railroad 
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Co.  L.  E.  8  Q.  B.  161;  Beisiegle  v.  Railroad  Co.  40  N.  Y.  9 ; 
Glassey  v.  Railroad  Co.  57  Pa.  St.  172. 

For  analogous  cases  where  the  damages  have  been  held 
too  remote  to  justify  a  recovery  for  acts  of  negligence  :  Sharp 
v.  Powell,  L.  B.  7  C.  P.  253 ;  Morrison  v.  Davis,  20  Pa.  St. 
171 ;  Railroad  Co.  v.  Cole,  41  Ind.  331 ;  Phillips  v.  Dickerson, 
85  111.  11;  Fent  v.  Toledo,  Peoria  and  Warsaiv  R.  R.  Co.  59 
id.  349 ;  Toledo,  Wabash  and  Western  R.  R.  Co.  v.  Muthers- 
baugh,  71  id.  572 ;  Illinois  Central  R.  R.  Co.  v.  Phillips,  55 
id.  194;  Brown  v.  Kendall,  6  Cush.  292;  Mott  v.  Railroad 
Co.  1  Bob.  585 ;  Hoag  v.  Railroad  Co.  85  Pa.  St.  293 ;  Hart- 
field  v.  Roper,21  Wend.  615;  Bizzle  v.  Booker,  16  Ark.  308; 
Comman  v.  Railroad  Co.  4  Hurl.  &  N.  781. 

But  if  there  was  actionable  negligence  it  was  that  of  Bid- 
dell,  the  depot-master  of  the  Western  Indiana  company, 
alone,  for  which  he  and  his  superior  are  liable.  It  is  true 
Shadel  was  on  our  engine  when  the  injury  happened,  but, 
pro  hac  vice,  whose  servant  was  he  ?  The  rule  of  respondeat 
superior  does  not  apply  if  the  alleged  employer  has  no  right  to 
control  the  acts  of  his  alleged  servant.  Laugher  v.  Pointer, 
5  B.  &  C.  550 ;  Blake  v.  Ferris,  5  N.  Y.  48 ;  Stevens  v.  Arm- 
strong, 6  id.  435 ;  Buffalo  v.  Holloway,  7  id.  493 ;  McCafferty 
v.  Railroad  Co,  61  id.  178 ;  Murphy  v.  Caroli,  3  Hurl.  &  Colt. 
462;  Fletcher  v.  Railroad  Co.  1  Allen,  9;  Speed  v.  A.  and  P. 
R.  R.  Co.  71  Mo.  303 ;  Railroad  Co.  v.  Carroll,  6  Heisk.  347  ; 
Pfau  v.  Williamson,  63  111.  16  ;  Gray  v.  The  "John  Frazer,"  21 
How.  193;  Oliio  and  Mississippi  R.  R.  Co.  v.  Davis,  23  Ind. 
553 ;  Felt  v.  Dean,  22  Vt.  170 ;  Ladd  v.  Chotard,  1  Ala.  366. 

Mr.  Frank  Baker,  for  the  appellee : 

This  is  not  the  case  of  an  injury  resulting  from  the  negli- 
gence of  an  independent  contractor  in  some  casual  act,  but 
a  case  of  failure  to  perform  a  duty  imposed  by  law,  whether 
operating  on  its  own  or  another's  road.  Where  the  thing  the 
contractor  does  is  one  which  it  is  the  duty  of  the  employe  to 
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do,  either  personally  or  through  an  agent,  the  employe  is 
liable  for  the  contractor's  negligence.  Wharton  on  Negli- 
gence, sec.  185. 

One  bound  to  perform  a  duty  can  not  relieve  himself  from 
liability  for  its  non-performance  by  a  contract  he  may  make 
for  its  performance  by  another.  Shearman  and  Eedfield  on 
Negligence,  sec.  15;  Story  on  Agency,  sec.  453;  Webb  v.  P. 
and  K.  R.  R.  Co.  57  Maine,  128. 

For  failure  to  fence,  both  lessor  and  lessee  companies  are 
liable.     East  St.  Louis  R.  R.  Co.  v.  Gerber,  82  111.  632. 

Kiddell,  the  yard-master  of  the  Western  Indiana  company, 
was  pro  hac  vice,  as  to  the  public,  the  servant  of  appellant, 
and  appellant  is  liable  for  his  negligence.  Shearman  and 
Eedfield  on  Negligence,  sec.  73 ;  Oil  City  R.  R.  Co.  v.  Kleig- 
horn,  74  Pa.  St.  316;  Vary  v.  B.  C.  R.  and  M.  R.  R.  Co.  42 
Iowa,  246 ;  Laugher  v.  Pointer,  5  B.  &  C.  559. 

If  this  were  not  so,  still  the  defendant  is  liable  for  any 
negligence  of  its  servants  contributing  to  the  injury.  Pierce 
on  Railroads,  282 ;   Webster  v.  H.  R.  R.  Co.  38  N.  Y.  260. 

The  damages  in  this  case  are  not  excessive,  or  such  as  to 
warrant  a  reversal,  within  the  following  cases :  West  Divi- 
sion R.  R.  Co.  v.  Hughes,  69  111.  178 ;  Northern  Line  Packet 
Co.  v.  Bininger,  70  id.  572;  Chicago  v.  Elzeman,  71  id.  132; 
Illinois  Central  R.  R.  Co.  v.  Ebert,  74  id.  399 ;  Pennsylvania 
Co.  v.  Rudel,  100  id.  603. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  appellant's  cars,  by  a  lease  or  an  agree- 
ment with  the  Chicago  and  Western  Indiana  Railroad  Com- 
pany, were  permitted  to  run  over  a  portion  of  the  road  of  the 
Chicago  and  Western  Indiana  Railroad  Company,  at  a  station 
to  which  several  railroad  companies  ran,  and  from  which 
their  trains  departed.  By  this  agreement  the  Chicago  and 
Western  Indiana  Railroad  Company  retained  the  control  of 
appellant's  passenger  trains  over  that  portion  of  its  track. 
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By  it  the  servants  of  the  lessor  directed  and  controlled  ap- 
pellant's servants  and  trains  in  coming  in  and  going  from 
the  depot.  The  switch  engine  of  the  lessor,  under  the  con- 
trol of  its  employes,  made  up  appellant's  trains,  and  its 
engines  drew  them  out.  When  appellant  was  permitted  to 
perform  that  service  it  was  under  the  direction  of  lessor's 
yard-master, — this  being  the  legal  relation  of  the  two  com- 
panies by  the  terms  of  the  lease  or  agreement  entered  into 
by  them.  A  train  of  appellant,  on  the  10th  day  of  Septem- 
ber, 1881,  left  the  depot,  when  the  injury  was  received  by 
appellee.  The  train  which  produced  the  injury,  was,  by 
direction  of  the  yard-master,  placed  in  position  for  its  depart- 
ure, appellant's  engine  backed  in  and  was  attached  to  the 
baggage  car,  and  whilst  detained  to  receive  the  baggage  some 
one  threw  some  loose  boards  on  the  track,  between  the  bag- 
gage car  and  the  coaches.  After  receiving  the  baggage  the 
engine  backed,  and  was  attached  to  the  passenger  cars,  and 
the  train  moved  out.  In  removing  the  boards,  the  yard- 
master  and  those  assisting  him  left  one  board  projecting  so 
near  the  rail  of  the  track  on  the  left  hand  side  of  the  engine, 
that  it  was  struck  by  the  end  of  the  bar  of  the  pilot,  and 
being  held  down  by  the  boards  lying  upon  it,  this  board  was 
forced  around  against  a  high  board  fence,  and  was  driven 
through  the  fence,  and  it  struck  appellee,  who  was  near  the 
fence,  and  not  seen  by  the  engineer,  and  she  was  injured  by 
the  board  striking  her  and  dislocating  her  ankle,  and  her 
leg  was  broken  just  above  the  ankle.  She  brought  suit  in 
the  circuit  court  of  Cook  county,  and  recovered  a  judgment 
against  the  company  for  $2500.  The  company  appealed  to 
the  Appellate  Court  for  the  First  District,  where  the  judg- 
ment was  affirmed,  and  the  case  is  brought  to  this  court. 

Appellant  insists  that  the  injury  was  the  result  of  accident, 
and  not  of  negligence.  The  jury,  and  the  Appellate  Court, 
have  found  against  this  position.  Whether  it  was  caused  by 
accident  or  negligence  was  a  controverted  fact,  which  we  have 
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been  positively  prohibited  by  statute  from  reviewing  in  this 
court  in  this  class  of  cases.  This  has  been  so  often  repeated 
that  it  would  seem  to  be  an  act  of  supererogation  to  repeat 
it  here. 

It  is  next  insisted  that  the  action,  if  any  can  be  maintained, 
is  against  the  Chicago  and  Western  Indiana  Kailroad  Com- 
pany, and  not  against  appellant.  We  shall  consider  this 
point  with  the  fourth  of  appellant's  points. 

It  is  likewise  insisted  that  the  damages  are  excessive. 
Appellant  refers  to  no  text-book  or  reported  case  which  holds 
that  the  assessment  of  damages  is  a  question  of  law.  On 
the  other  hand,  by  every  rule  of  law  it  must  be  considered  a 
question  of  fact.  It  is  averred  as  a  fact  in  the  declaration. 
It  is  traversed  as  a  fact,  and  never  questioned  by  demurrer. 
On  the  trial  damages  are  proved  by  evidence,  and  they  are 
found  by  the  jury,  and  not  by  the  court.  The  proposition 
seems  so  obvious  that  it  should  not  require  the  decision  of  a 
court  to  establish  the  proposition.  Before  the  statute  of  our 
legislature  conferred  the  power  on  this  court  to  review  the 
facts  in  cases  brought  here  for  decision,  the  courts,  neither  in 
England  nor  this  country,  ever  exercised  the  jurisdiction  to 
examine  and  assess  the  damages,  or  to  balance  the  evidence, 
to  ascertain  whether  they  were  correctly  assessed.  In  this 
class  of  cases,  where  the  action  sounds  in  damages,  the 
courts  rarely  ever  interfered  with  their  assessment.  That  is 
within  the  province  of  the  jury.  It  was  in  cases  only  where 
it  was  manifest  the  jury  had  acted  under  the  influence  of 
passion,  prejudice,  or  some  other  improper  motive,  that  the 
court  would  interfere  to  disturb  the  finding  of  damages.  The 
rules  by  which  damages,  in  many  cases,  shall  be  measured, 
are  questions  of  law,  and  in  such  cases  the  court,  when 
asked,  is  bound  to  instruct  the  jury  as  to  the  rule  for  their 
measurement,  but  it  is  the  province  of  the  jury  to  apply  the 
rule  and  fix  the  amount.  If  the  trial  court  were,  in  such 
cases,  to  instruct  the  jury  as  to  the  sum  they  should  find  as 
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damages,  it  is  not  believed  that  any  one  in  the  profession 
could  be  found  to  contend  that  the  instruction  was  correct ; 
and  by  what  statute  or  rule  of  practice  can  we  examine  the 
evidence  and  determine  whether  the  damages  are  excessive  ? 
That  power  was  taken  from  this  court  when  we  were  deprived 
of  the  power  to  consider  controverted  facts. 

We  now  come  to  the  consideration  of  the  important  and 
controlling  question  of  the  case,  and  that  is,  whether  appel- 
lant is  freed  from  liability  by  placing,  by  the  lease  or  agree- 
ment, its  employes  and  trains,  at  the  place  where  the  injury 
occurred,  under  the  control  of  the  road-master  of  the  other 
road.  Appellant  did  so  as  a  matter  of  interest  or  choice, 
and  not  from  overpowering  necessity.  When  the  charter  was 
granted  the  corporation  became  a  carrier  of  persons  and 
property,  and  the  law  imposed  the  duty  of  common  carrier, 
with  all  the  liabilities  incident  to  the  occupation,  and  the 
responsibility  was  assumed  by  the  corporation,  and  imposed 
on  it  by  the  law.  Nor  can  the  corporation  exonorate  itself 
from  the  duty  and  responsibility  by  contract  with  others, 
nor  in  anywise  escape  or  free  itself  from  the  liability,  unless 
released  by  the  General  Assembly.  Appellant  voluntarily 
placed  its  engine  and  cars,  at  that  place,  under  the  con- 
trol and  direction  of  the  employes  of  the  other  road,  and  for 
the  time  being,  and  for  that  purpose,  the  road-master  of  the 
other  road  became  the  servant  of  appellant.  The  engine  and 
train  belonged  to  appellant ;  the  engine-driver,  the  fireman, 
the  conductor  and  brakeman  on  board  of  the  train  were  its 
servants,  under  its  control,  and  the  yard-master,  under  the 
agreement,  pro  hac  vice,  for  the  time  and  place,  was  its  ser- 
vant. Had  the  agreement  not  been  made  he  would  not  have 
controlled  the  starting  of  the  train.  Appellant,  by  the  agree- 
ment, authorized  him  to  act  as  its  yard-master,  and  to  act 
for  it  at  that  time  and  place,  and  it  must  be  held  responsible 
t.y  his  acts.  The  company  can  not  escape  by  saying  he  was 
'  nployed  and  controlled  by  the  other  road.     He  was,  as  we 
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have  seen,  the  servant  of  appellant,  to  the  full  extent  he 
acted,  in  this  case. 

Again,  this  company  was  held  to  care  for  the  safety  of  all 
persons  whilst  exercising  its  franchises,  whether  on  its  road 
or  the  road  of  another.  This  was  the  duty  imposed  by  law 
when  it  received  its  franchises,  and  the  duty  inheres  whenever 
and  wherever  the  company  exercises  them.  This*  is  a  duty 
that  attaches  at  all  times,  and  at  all  places  where  the  com- 
pany operates  its  road.  It  was,  then,  the  duty  of  appellant, 
by  its  servants,  to  see  and  know  that  the  track  was  in  a  good 
and  safe  condition, — not  only  to  the  passengers,  but  to  those 
rightfully  near  to  and  liable  to  be  injured  by  its  being  oper- 
ated when  in  an  unsafe  condition.  By  slight  attention  this 
danger  could  have  been  seen  and  avoided.  Appellant,  by 
the  contract,  for  the  purpose  of  running  into  and  out  of  the 
depot,  made  this  portion  of  the  track  its  own,  and  must  be 
responsible  for  all  injuries  resulting  from  negligence  in  keep- 
ing or  permitting  it  to  be  in  an  unsafe  condition.  Had  this 
part  of  the  road  being  used  by  appellant  in  fact  belonged  to 
it,  and  been  operated  by  its  servants,  no  one,  we  apprehend, 
would  claim  appellant  would  not  be  liable.  Then,  when  it 
acquired  the  right  to  so  use  the  road,  and  its  use  to  be  con- 
trolled by  the  road-master,  and  obstructed  by  him,  or  those 
under  him,  appellant  must  be  equally  liable.  By  the  contract 
appellant  yielded,  instead  of  retaining,  the  necessary  control 
to  secure  the  safety  of  other  persons.  Moreover,  the  servants 
of  appellant  in  charge  of  the  engine  were  not  prohibited  from 
seeing  and  removing  the  obstruction,  and  it  was  their  duty  to 
have  seen  and  removed  it. 

The  law  thus  rendering  appellant  liable,  it  becomes  a  fruit- 
less question,  in  this  case,  to  inquire  whether  the  Chicago  and 
Western  Indiana  Bailroad  Company  was  liable.  If  it  was, 
then  appellee  had  her  option  to  sue  either  alone,  and,  it  may 
be,  both,  as  tort  feasors.  But  she  was  not  required,  by  any 
rule  of  which  we  are  aware,  to  sue  either  one  instead  of  the 


542  The  People  ex  rel.  v.  Springer.  [May 

Syllabus. 

Dther,  or  to  sue  both  jointly.  The  court  below  instructed  in 
accordance  with  the  views  we  have  expressed,  and  refused  to 
instruct  in  accordance  with  the  views  contended  for  by  coun- 
sel for  appellant,  and  the  giving  and  refusing  of  the  instruc- 
tions was  not  erroneous. 

On  the  entire  record  we  perceive  no  error,  and  the  judg- 
ment of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


The  People  ex  rel.  William  T.  Johnson 

v. 

George  A.  Springer. 

Filed  at  Ottawa  May  10,  1883. 

1.  Appeal — "revenue" — special  assessments.  By  amended  section  88  of 
the  Practice  act,  appeals  from  the  trial  courts  are  required  to  be  taken  directly 
to  this  court  "in  all  cases  relating  to  revenue,"  etc.  The  word  "revenue"  in 
that  section  is  held  to  embrace  all  taxes  and  assessments  imposed  by  public 
authority.  All  public  park  assessments  are  included  in  the  term,  and  hence 
no  appeal  lies  from  the  order  of  the  county  court  refusing  judgment  on  such 
assessments  to  the  Appellate  Court. 

2.  Practice — power  to  vacate  judgment  after  term  expires.  Under 
section  40  of  the  Practice  act,  a  court  may,  during  the  term,  set  aside  any 
judgment  upon  good  and  sufficient  cause  shown  by  affidavit,  and  when  a 
motion  is  made  to  vacate  a  judgment  at  the  same  term,  the  court  is  author- 
ized to  continue  such  motion  and  grant  the  same  at  the  next  term.  And  the 
fact  that  a  precept  may  have  been  issued  upon  a  judgment  of  the  county 
court  against  lots  for  unpaid  assessments,  and  one  of  the  lots  sold,  will  not 
preclude  the  exercise  of  this  power. 

3.  Special  assessments — within  what  time  to  be  returned  for  judg- 
ment. Under  section  279  of  the  Kevenue  act,  special  assessments  not  re- 
turned to  the  county  collector  on  or  before  the  first  day  of  March  next  after 
they  are  due,  may  be  so  returned  on  or  before  the  first  day  of  March  in  the 
succeeding  year,  and  if  not  returned  on  or  before  that  day  they  are  barred, 
and  no  judgment  can  be  obtained  for  the  sale  of  the  property  assessed. 
Sections  153  and  154  of  the  act  relating  to  cities  and  villages  have  no  appli- 
cation, except  as  to  special  assessments  levied  by  a  city,  village  or  town  under 
that  act.  Section  279  not  conflicting  with  any  part  of  the  Park  act,  must  be 
held  to  include  all  public  park  assessments. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  County  Court  of  Cook 
county;  the  Hon.  Mason  B.  Loomis,  Judge,  presiding;  and 
also  writ  of  error  to  such  County  Court  in  same  matter. 

Mr.  M.  W.  Fuller,  and  Mr.  Jesse  B.  Barton,  for  the  ap- 
pellant. 

Mr.  J.  W.  Waughop,  for  the  appellee  and  defendant  in 
error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Application  was  made  July  10,  1882,  by  the  county 
treasurer  and  ex  officio  collector  of  Cook  county,  to  the 
county  court  of  that  county,  for  judgment  for  delinquent 
taxes  and  assessments,  including  the  unpaid  installments 
of  the  South  Park  assessments.  The  court  entered  an 
order  that  all  objections  to  the  rendition  of  judgment  on 
lands  and  lots  delinquent  for  such  taxes  and  assessments 
be  filed,  in  writing,  on  or  before  the  coming  in  of  the  court 
on  the  12th  day  of  July,  1882.  No  objections  having  been 
filed  as  to  the  lands  and  lots  described  in  this  record,  in 
accordance  with  said  order,  default  was  entered,  and  July 
19,  1882,  a  judgment  was  rendered  against  these  lands  and 
lots,  and  a  precept  directed  to  the  collector  to  sell  the 
same  to  recover  the  taxes  and  assessments  so  found  due 
and  unpaid.  August  2,  1882,  the  appellee  filed  his  written 
motion  to  vacate  said  judgment,  supported  by  his  affidavit, 
which  motion  the  court  set  for  hearing  at  the  August  term, 
and  which  was,  on  September  9,  taken  up  and  the  judgment 
vacated,  and  a  further  order  entered  refusing  judgment  as 
to  said  lots  and  lands  for  the  delinquent  installments  of  the 
South  Park  assessments.  An  appeal  was  prayed  and  granted 
to  the  Appellate  Court  for  the  First  District  from  such  judg- 
ment of  refusal,  where,  upon  motion  of  the  appellee,  the 
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appeal  was  dismissed  for  want  of  jurisdiction,  and  the  case 
is  brought  here  on  appeal  from  the  order  of  dismissal. 

Amended  section  88  of  the  Practice  act  provides,  among 
other  things,  that  appeals  shall  be  taken  from  the  trial  court 
directly  to  this  court,  "in  all  cases  relating  to  revenue,  or 
in  which  the  State  is  interested,  as  a  party  or  otherwise. " 
(Laws  1879,  p.  222.)  In  Webster  v.  The  People,  9S  111.  343, 
we  held  that  the  term  "revenue, "  as  in  that  section  used, 
embraced  all  taxes  and  assessments  imposed  by  public  au- 
thority. We  are  of  opinion  that  these  South  Park  assess- 
ments should  be  held  as  embraced  within  that  term,  revenue, 
and  that  the  Appellate  Court  properly  dismissed  the  appeal 
for  want  of  jurisdiction. 

A  writ  of  error  has  also  been  sued  out  from  this  court  to 
the  same  judgment  of  the  county  court,  which  requires  us  to 
consider  the  propriety  of  that  judgment. 

As  already  observed,  the  court,  at  the  July  term,  1882,  en- 
tered a  judgment  for  these  installments  of  this  special  assess- 
ment, but  subsequently  set  aside  the  judgment,  and  entered 
an  order  refusing  judgment.  Exception  is  taken  to  this 
action  of  the  court  in  setting  aside  the  former  judgment  and 
entering  the  order  refusing  judgment,  as  unwarranted.  The 
motion  to  set  aside  the  first  judgment  was  made  at  the  July 
term, — the  same  term  at  which  the  judgment  was  entered, — 
and  for  want  of  time  to  hear  the  motion  it  was  laid  over 
until  the  next  term,  and  at  the  next  term, — the  August  term 
of  the  court, — the  court  heard  the  motion  and  set  aside  the 
judgment,  and  entered  an  order  refusing  judgment.  The  mo- 
tion in  the  case  was  based  on  an  affidavit,  the  truth  of  which 
was  confessed.  Section  40  of  the  Practice  act  is:  "The 
court  may,  in  its  discretion,  before  final  judgment,  set  aside 
any  default,  and  may,  during  the  term,  set  aside  any  judg- 
ment, upon  good  and  sufficient  cause,  upon  affidavit,  upon 
such  terms  and  conditions  as  shall  be  deemed  reasonable. " 
(Rev.  Stat.  1874,  p.  780.)     The  authority  for  continuing  the 
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motion  to  vacate  the  judgment  at  a  subsequent  term,  and 
then  pass  upon  it,  is  declared  in  Windett  v.  Hamilton,  52  111. 
180,  Hibbard  v.  Mueller,  86  id.  256,  and  Hearson  v.  Grau- 
dine,  87  id.  116.  The  above  show  authority  sufficient  for  the 
court's  action.  Nor  did  it  preclude  the  exercise  of  this  power 
that  a  precept  to  the  collector  to  sell  had  been  issued  upon 
the  judgment,  and  that  one  tract  had  been  sold  by  the  col- 
lector before  the  judgment  was  vacated,  as  is  shown  by  the 
record. 

As  respects  the  merits  of  the  application,  it  appears  that 
the  installments  of  South  Park  special  assessment  for  which 
application  for  judgment  against  lands  and  lots  was  made  on 
July  10,  1882,  were  the  second,  third,  fourth,  fifth,  sixth  and 
seventh  installments,  all  of  which  became  due  on  and  previ- 
ous to  September  1,  1878.  Section  178  of  the  Kevenue  law, 
under  which  law  this  proceeding  took  place,  is  as  follows : 
"When  any  special  assessment  made  by  any  city,  town  or 
village  pursuant  to  its  charter,  or  by  any  corporate  author- 
ities, commissioners  or  persons  pursuant  to  law,  remains 
unpaid,  in  whole  or  in  part,  return  thereof  shall  be  made 
to  the  county  collector  on  or  before  the  tenth  day  of  March 
next  after  the  same  shall  have  become  payable,  in  like  forms 
as  returns  are  made  for  delinquent  land  tax."  The  279th 
section  is  as  follows :  "When  any  special  assessment  is  not 
returned  to  the  county  collector  on  or  before  the  first  day  of 
March  next  after  it  is  due,  the  same  may  be  returned  on  or 
before  the  first  day  of  March  in  the  succeeding  year,  and  if 
not  then  returned  it  shall  be  considered  barred,  unless  the 
return  is  prevented  by  an  injunction  or  order  of  court ;  and 
the  time  such  return  is  thus  prevented  shall  be  excluded  from 
the  computation  of  such  time."  (Eev.  Stat.  1874,  pp.  887, 
904.)  The  last  one  of  the  said  installments  of  such  special 
assessment  became  due,  as  we  have  said,  September  1,  1878, 
and,  under  this  law,  should  have  been  returned  to  the  county 
collector  by  the  first  day  of  March,  1880,  after  which  time 
35—106  III. 


5  46  The  People  ex  rel,  v.  Springer.  [May 

Opinion  of  the  Court. 

the  court  is  required  to  consider  it  barred.  This  application 
by  the  county  collector  not  having  been  made  until  July  10, 
1882,  we  do  not  see  how,  under  the  law,  the  county  court 
could  do  otherwise  than  to  hold  the  special  assessment  barred, 
and  refuse  judgment,  as  it  did.  Of  course  sections  153  and 
154  of  the  act  relating  to  cities,  villages  and  towns,  (Kev. 
Stat.  1874,  p.  254,)  have  no  application  here,  as  they  respect 
special  assessments  levied  by  a  city,  village  or  town  under 
the  general  Incorporation  act. 

All  the  answer  which  is  made  is,  that  the  act  concerning 
"Parks,"  (Kev.  Stat.  1874,  p.  733,)  provides  the  manner  in 
which  these  park  assessments  shall  be  made,  and  prescribes 
the  several  steps  to  enforce  the  collection  of  this  assessment, 
peculiar  to  itself,  up  to  and  including  the  application  for 
judgment,  after  which  time  the  act  directs  the  proceedings, 
orders  and  judgments  of  the  county  court  shall  be  such,  as 
nearly  as  may  be,  as  in  cases  of  delinquent  lands  whereof 
judgment  is  prayed  for  the  non-payment  of  State  and  county 
taxes ;  that  the  act  fixes  no  time  in  which  return  shall  be 
made,  and  that  this  Park  act  is  the  law  which  is  to  govern. 
The  constitution  of  1870  (art.  9,  sec.  4,)  requires  that  the 
General  Assembly  shall  provide,  in  all  cases  where  it  may  be 
necessary  to  sell  real  estate  for  the  non-payment  of  taxes  or 
special  assessments,  that  a  return  of  such  unpaid  taxes  or 
assessments  shall  be  made  to  some  general  officer  of  the 
county  having  authority  to  receive  State  and  county  taxes, 
and  that  there  shall  be  no  sale  of  real  estate  for  taxes  or 
special  assessments  but  by  such  officer,  upon  the  order  of 
some  court  of  record.  The  Park  act  came  in  force  July  1, 
1871.  The  sections  of  the  Kevenue  law  above  quoted  were 
enacted  subsequently,  said  section  178,  as  amended  in  1873, 
coming  in  force  May  2,  1873,  and  section  279  July  1,  1872. 
Said  section  178  names  any  special  assessment  made  by  any 
city,  town  or  village,  or  by  any  corporate  authorities,  commis- 
sioners or  persons,  pursuant  to  law,  etc.     The  first  section  of 
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the  Park  act  enacts,  that  persons  who  have  been  appointed 
commissioners  for  the  purpose  of  establishing  any  public  park 
are  declared  to  be  "corporate  authorities,"  etc.  Thus,  these 
park  commissioners,  who  make  these  park  special  assess- 
ments, seem  to  be  expressly  mentioned  in  this  section  178  of 
the  Kevenue  law,  and  to  have  been  clearly  in  contemplation, 
and  we  can  not  doubt  that  the  special  assessments  mentioned 
in  these  sections  of  the  Eevenue  law  were  intended  to  include, 
and  should  be  held  to  include,  all  public  park  special  assess- 
ments. They  do  not  conflict  with  any  part  of  the  Park  act, 
but  are  in  addition  and  beyond  anything  in  that  act,  relating 
to  the  remedy  general  for  the  collection  of  all  special  assess- 
ments whatever. 

The  judgment  of  the  county  court  in  denial  of  the  appli- 
cation will  be  affirmed. 

Judgment  affirmed. 


Frederick  Herhold  et  al. 
v. 
The  City  op  Chicago.* 

Filed  at  Ottawa  May  10,  1883. 

Appeal — "revenue" — special  assessments.  A  judgment  confirming  spe- 
cial assessments  for  improving  a  street,  made  by  a  city,  relates  to  revenue, 
and  consequently  the  Appellate  Court  has  no  jurisdiction  of  an  appeal  from 
such  judgment.     An  appeal  in  such  case  lies  only  to  this  court  directly. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge, 
presiding. 

*This  case  was  considered  in  connection  with  several  others  of  like 
character. 
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Mr.  Edward  Eoby,  for  the  plaintiffs  in  error. 
Mr.  Francis  Adams,  for  the  defendant  in  error. 

Per  Curiam  :  A  motion  was  entered  in  this  case  to  dis- 
miss the  writ  of  error  for  want  of  jurisdiction.  This  was  a 
proceeding  to  open  a  street,  and  to  assess  benefits  on  adja- 
cent lots  benefited  thereby.  The  benefits  were  assessed,  and 
an  application  was  made  for  a  confirmation  of  the  assess- 
ment. A  number  of  persons  filed  objections  to  a  confirma- 
tion. A  trial  was  had  before  the  court  and  a  jury,  when  it 
was  found  that  the  objectors  were  not  assessed  more  than 
they  were  benefited,  nor  more  than  their  proportional  share 
of  the  cost  of  the  improvements,  and  after  overruling  a  mo- 
tion for  a  new  trial,  the  court  rendered  judgment  confirming 
the  assessment.  An  appeal  was  taken  to  the  Appellate  Court 
for  the  First  District,  where  the  judgment  of  the  Superior 
Court  was  affirmed,  and  the  case  is  brought  to  this  court  on 
error.  In  neither  case  was  the  judgment  $1000,  but  the 
judgments  were  confirmations  of  assessments  for  benefits  in 
opening  a  public  street,  which  relates  to  revenue. 

This  question  was  before  us  in  the  case  of  Potwin  v.  John- 
son, (ante,  p.  532,)  on  facts  essentially  the  same  as  the  facts 
in  this  case.  It  was  there  held  that  the  Appellate  Court 
had  no  jurisdiction  in  such  cases,  and  that  it  should  have 
dismissed  the  appeal,  and  for  that  reason  the  judgment  of 
the  Appellate  Court  was  reversed,  with  an  order  to  dismiss 
the  appeal.     That  case  must  control  the  decision  of  this. 

The  judgments  of  the  Appellate  Court  must,  therefore,  be 

reversed,  and  the  causes  remanded,  with  directions  to  dismiss 

the  appeals  in  these  several  causes. 

*  Judgment  reversed. 
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Dennis  Meers 

v. 

William  W.  Stevens  et  al. 

Filed  at  Ottawa  May  10,  1883. 

1.  Usubt — commissions,  when  usurious.  Where  a  party  loans  money 
through  his  son,  as  his  agent,  and  the  agent  takes  four  per  cent  of  the  prin- 
cipal as  commissions,  taking  a  note  for  the  entire  sum,  bearing  ten  per  cent 
interest,  payable  in  one  year,  and  at  the  end  of  the  year,  on  application  for 
an  extension  of  time  of  payment,  the  lender  refers  the  debtor  to  the  son,  who 
extends  the  time  one  year,  for  $100,  which  is  paid  to  him,  and  a  second  ex- 
tension is  made  in  the  same  way  with  another  son,  acting  as  the  lender's 
agent,  it  was  held,  on  bill  to  foreclose  the  deed  of  trust  securing  the  loan, 
that  the  four  per  cent  taken  as  commissions,  and  the  several  payments  for 
the  extensions,  made  the  transaction  usurious,  and  that  they  should  be 
credited  as  payments  on  the  note,  after  deducting  expenses  of  advertising 
for  sale  under  the  trust  deed. 

2.  Pleading — contract  to  be  stated  according  to  its  legal  effect.  The 
rule  at  law  is,  that  the  party  pleading  a  contract  is  only  obliged  to  state  it 
according  to  its  legal  effect.  If  the  contract  is  made  through  an  authorized 
agent,  the  principal  is  equally  a  party  thereto  as  if  he  had  made  it  in  person, 
and  in  pleading  it  is  proper  to  charge  that  the  principal  entered  into  the 
contract. 

3.  Pleading  and  evidence — variance.  The  rule  in  respect  to  a  vari- 
ance between  the  allegations  in  a  pleading  and  the  proof  is  substantially  the 
same  both  at  law  and  in  equity. 

4.  An  allegation  in  an  answer  that  the  complainant  in  a  bill  to  foreclose  a 
mortgage  made  an  usurious  agreement  at  the  time  of  the  loan  to  deduct  four 
per  cent  of  the  loan  as  commissions,  and  afterward  extended  the  time  of  pay- 
ment in  consideration  of  payments  over  and  above  the  legal  rate  of  interest 
expressed  in  the  note,  is  sustained  by  proof  showing  he  did  so  through  his 
agent  transacting  the  business  for  him,  and  such  evidence  is  admissible. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Will  county ;  the  Hon.  Josiah  McKoberts,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  the  appellant. 

Messrs.  Olin  &  Phelps,  for  the  appellees. 


550  Meers  v.  Stevens  et  al.  [May 

Opinion  of  the  Court. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  case  comes  before  us  by  appeal  from  a  judgment  of 
the  Appellate  Court  for  the  Second  District.  The  case  was 
a  bill  to  foreclose  a  mortgage  given  to  secure  the  payment  of 
a  promissory  note  for  $3000,  to  which  the  defence  of  usury 
was  set  up  in  an  answer.  The  answer  claimed  that  fourteen 
per  cent  was  exacted  when  the  loan  was  effected, — four  per 
cent  under  the  name  of  commissions,  which  was,  at  the  time, 
deducted  from  the  principal,  and  the  remaining  ten  per  cent 
as  current  interest,  payable  at  the  end  of  the  year,  when  the 
principal  was  due ;  that  when  the  note  was  due  at  the  expi- 
ration of  one  year,  an  extension  of  time  was  •  obtained  for 
another  year  for  the  payment  of  $100  in  excess  of  and  in 
addition  to  the  payment,  then,  of  current  interest,  at  the  rate 
of  ten  per  cent  per  annum,  and  at  the  end  of  that  year 
another  extension  was  obtained  for  a  like  period  and  upon 
the  same  terms, — all  of  which  is  alleged  to  have  been  usuri- 
ous. The  Appellate  Court  found  that  the  four  per  cent 
paid  when  the  loan  was  obtained,  and  the  two  payments  of 
$100  each,  in  addition  to  current  interest  at  ten  per  cent  per 
annum  then  paid,  for  an  extension  ©f  time,  were  usurious, 
and  directed  that  they  be  credited,  after  deducting  the  ex- 
pense of  advertisement  of  sale  under  trust  deed,  as  payments 
upon  the  note.  We  see  no  cause  to  disagree  with  this  find- 
ing. The  money  was  obtained  upon  a  draft  issued  by  Eobert 
Meers,  son  of  appellant,  and  he  also  made,  as  appellant 
claims,  the  first  contract  for  extension  of  time,  and  received 
the  $100  therefor.  The  other  contract  for  extension  of  time 
was  effected,  as  appellant  claims,  with  E.  Meers,  another  son 
of  appellant,  and  he  received  the  $100.  Appellee  does  not 
agree  that  these  contracts  for  extension  of  time  were  made 
as  claimed  by  appellant.  He  claims  they  were  made  with 
appellee  in  the  first  instance,  but  finally  concluded,  in  the 
first  extension,  with  Eobert,  and  in  the  last,  with  E. 


1883. J  Meers  v.  Stevens  et  al.  551 

Opinion  of  the  Court. 

The  point  is  made  that  there  is  a  material  variance  between 
the  allegations  in  the  answer,  and  the  proofs.  The  rule  in 
this  respect  is  substantially  the  same  at  law  as  in  equity. 
(2  Daniells'  Chancery  Practice,  (Perkins'  ed.)  857.)  And  the 
rule  at  law  is,  the  party  pleading  a  contract  is  only  obliged 
to  state  it  according  to  its  legal  effect.  (1  Chitty's  Pleading, 
(7th  Am.  ed.)  p.  334,  *335.)  And  it  is  elementary  that  a 
contract  made  by  an  agent  is,  in  law,  the  contract  of  the 
principal. 

Appellee  testified  that  the  contract  was  made,  and  the 
several  extensions  thereof  were  effected,  substantially  as  set 
up  in  his  answer.  It  is  true  in  his  cross-examination  he  says 
E.  Meers  told  him  the  $100  paid  him  was  for  his  fees  and 
advertising,  but  he  unequivocally  states  that  he  made  this 
payment  under  protest,  and  in  order  to  obtain  an  extension 
of  time ;  and  it  is  not  shown  to  have  been  due  for  advertis- 
ing, or  in  any  other  legitimate  way,  to  E.  But  appellant's 
evidence,  though  contradictory  of  that  of  appellee,  distinctly 
shows  that  the  loan  was  made  and  the  first  extension  effected 
through  contract  made  by  appellee  with  Eobert  Meers,  as 
agent  of  appellant,  and  that  the  second  extension  was  granted 
appellee  by  E.  Meers,  then  acting  as  appellant's  agent. 
Whether  these  contracts  were  concluded  by  appellant  through 
his  properly  constituted  agents,  as  he  claims,  or  in  person, 
as  appellant  claims,  the  mode  of  pleading  them  is,  as  we 
conceive,  precisely  the  same.  The  legal  effect  is,  they  are 
his  contracts,  and  they  should  be  so  described ;  and  when 
thus  described,  of  course  any  proof  showing  him  legally  a 
party  to  them  is  admissible. 

Appellant's  own  evidence  clearly  proves  that  Eobert  Meers 
was  acting  as  his  agent  in  this  matter,  and  generally.  In 
his  direct  examination  he  stated  that  he  was  introduced  to 
appellee  by  a  Mr.  Henry,  about  the  2d  or  3d  of  April,  187.4- 
He  was  then  asked,  "Did  you  then  have  a  conversation 
with  Mr.  Stevens  about  loaning  him  $3000?"     To  which  he 
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answered,  "Yes ;  he  asked  me  if  I  had  any  money  to  loan. 
I  told  him  I  fetched  some  money  with  me.  He  said  he 
wanted  to  loan  $3000  for  one  year,  and  good  security.  I 
told  him  he  should  go  to  my  son  Eobert  Meers,  and  he  should 
transact  the  business  with  him ;  that  he  had  the  entire  charge 
of  my  business,  and  that  I  should  have  ten  per  cent  for  my 
money."  And  again  he  says,  further  along  in  his  evidence, 
Eobert  "had  full  charge  of  the  matter, "  alluding  to  this  loan, 
"up  to  '76."  And  as  to  the  second  extension,  this  question 
was  asked  him :  "When  Mr.  Stevens  applied  to  you,  in  your 
store  on  Jefferson  street,  in  the  spring  of  '76,  for  a  second 
extension,  what  did  you  tell  him?"  To  which  he  answered: 
"He  came  into  the  store  to  me,  and  I  told  him  that  I 
and  Eobert  had  given  up  those  papers  to  my  son  E.  Meers, 
and  that  he  should  transact  the  business  with  him  in  the 
future." 

The  case  is  clearly  within  the  principle  by  which  Payne 
et  al.  v.  Newcomb  et  al.  100  111.  611,  was  controlled.  Even 
disregarding  the  evidence  of  appellee  that  appellant  himself 
stipulated  for  the  payment  of  the  fourteen  per  cent,  and  for 
the  extra  $100,  in  addition  to  current  interest,  for  each  of 
the  two  extensions,  we  think  the  whole  circumstances  in  proof 
show  that  appellant  should  be  held  responsible  for  the  extra 
per  cent  charged.  He  does  not  deny,  in  fact,  that  he  knew 
such  charges  were  made.  The  circumstances  look  very  much 
like  a  family  arrangement  to  charge  usury,  and  cover  it  up 
under  the  claim  of  commissions.  No  attempt  is  made  to 
explain  why  appellee  was  referred  to  Eobert  at  all.  He  had 
no  special  qualifications  for  investigating  the  character  and 
sufficiency  of  the  security  offered.  It  does  not  appear  that 
his  judgment  was  here  specially  relied  upon,  and  appellant 
testifies,  and  in  this  is  uncontradicted,  that  he  paid  another 
party  for  examining  the  abstract.  Appellant  was  quite  as 
accessible  to  appellee,  and  to  other  parties  desiring  to  borrow 
money,  as  was  Eobert,  and  for  aught  that  appears  in  evidence 
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quite  as  competent  to  transact  business.  It  presents  the 
appearance  of  an  arrangement  specially  gotten  up  to  accom- 
plish precisely  what  was  done. 

The  decree  is  affirmed. 

Decree  affirmed. 


Edward  P.  De  Wolf  et  al. 
v. 

Cornelius  McGinnis. 

Filed  at  Ottawa  May  10,  1883. 

1.  Evidence — on  question  of  damages  for  not  making  and  delivering 
machines.  The  lessees  of  a  machine  shop  and  foundry  agreed  with  the 
lessor  to  build  for  him  as  many  "purifiers"  as  he  might  order,  for  which  they 
were  to  be  allowed  twenty  per  cent  profit  on  the  cost  of  building  and  shipping, 
to  be  deducted  from  the  rent,  monthly,  and  the  lessor  ordered  twelve  of  them, 
which  the  lessees  refused  to  deliver  upon  disagreement  as  to  their  price. 
The  lessor  sued  in  assumpsit  on  the  contract  for  the  lease  for  the  rent  due, 
and  for  damages  for  injury  to  the  property,  and  for  a  failure  to  deliver  the 
twelve  machines.  On  the  trial  the  court  allowed  the  plaintiff  to  prove  that 
he  had  sold  a  machine  to  a  Mr.  Fry,  and  on  the  first  trip  had  sold  nineteen, 
etc.,  which  was  objected  to,  as  seeking  to  recover  for  loss  of  profits  on  the 
sales:  Held,  that  as  damages  were  not  claimed  for  profits  on  these  sales, 
the  evidence  was  proper  for  the  purpose  of  showing  there  was  a  demand  for 
the  machines,  and  that  there  was  a  market  for  the  goods  if  they  could  have 
been  obtained. 

2.  Contract — to  deliver  machines,  evidence  on  measure  of  damages. 
Where  a  defendant  has  agreed  to  make  certain  machines  for  the  plaintiff  at 
twenty  per  cent  profit  on  the  cost  of  making  and  shipping,  which  he  fails  to 
do,  in  order  for  the  plaintiff  to  establish  damages  for  the  non- delivery  of  the 
machines  ordered  under  the  contract  it  is  incumbent  on  the  plaintiff  to  prove 
the  amount  he  agreed  to  pay  for  them,  and  also  what  they  were  worth  in  the 
market  at  the  time  they  were  to  be  delivered. 

3.  Pleading  over — after  demurrer — waiver.  Where  the  defendant, 
after  his  demurrer  to  the  declaration  is  overruled,  pleads  over,  he  will  waive 
his  right  to  move  in  arrest  of  judgment  for  the  insufficiency  of  the  decla- 
ration. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Geokge  Burry,  for  the  appellants : 

Special  damages  resulting  from  the  loss  of  sales  could  not 
be  shown  under  the  declaration.  But  the  plaintiff  was 
allowed  to  prove  that  he  had  sold  a  purifier  to  Mr.  Fry,  and 
must  have  one  or  lose  the  sale ;  that  he  had  sold  nineteen  on 
the  first  trip,  and  on  the  second  trip  he  did  not  try  to  make 
any  sales,  knowing  he  had  not  enough  machines  to  fill  the 
other  sales.  None  of  the  names  of  persons  to  whom  machines 
were  sold  are  given. 

Where  a  plaintiff  seeks  to  recover  special  damages  in  regard 
to  the  non-completion  of  contracts  with  third  persons,  their 
names  must  be  given.  Chitty's  Pleading,  (16th  Am.  ed.)  348. 
See,  also,  Trenton  Ins.  Co.  v.  Perrine,  3  Zabr.  415;  Lowe  v. 
Hanwood,  Sir  W.  Jones,  196. 

Mere  prospective  profits,  which  might  have  been  made, 
depend  on  too  many  contingencies,  and  are  too  remote  to  be 
recovered.  Frazer  v.  Smith,  60  111.  147 ;  Priestly  v.  Northern 
Indiana  R.  R.  Co.  26  id.  208. 

The  court  erred  in  denying  the  motion  in  arrest  of  judgment. 

Mr.  John  P.  Altgeld,  for  the  appellee : 

Appellants  urge  that  loss  of  profits  on  prospective  sales 
could  not  be  proven  because  the  names  of  the  prospective 
purchasers  were  not  given  in  the  declaration.  Appellee  did 
not  prove,  or  offer  to  prove,  loss  of  profits  on  prospective 
sales,  nor  any  specific  sale.  All  he  did  was  to  show  the  mar- 
ket value. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Cornelius 
McGinnis,  against  Edward  P.  DeWolf  and  John  L.  Agnew, 


1883.]  DeWolf  et  al.  v.  McGinnis.  555 

Opinion  of  the  Court. 

upon  a  contract,  under  which  the  plaintiff  leased  defendants 
his  machine  shops  and  foundry  in  Chicago,  known  as  the 
"Keystone  Machine  Works  and  Foundry. "  For  the  first  year 
the  defendants  agreed  to  pay  as  rent  $2000  in  work,  payable 
monthly.  The  contract  also  provided  that  the  defendants 
should  build  as  many  "purifiers"  for  the  plaintiff  as  he  might 
order,  and  they  were  to  be  paid  therefor  twenty  per  cent 
profit  on  the  cost  of  building  and  shipping.  The  contract 
also  provided  for  a  settlement  on  the  first  of  each  month, 
and  if,  at  any  such  settlement,  the  work  done  and  machinery 
furnished  by  the  defendants  to  the  plaintiff  exceeded  the 
amount  of  rent  then  due,  plaintiff  should  pay  defendants  the 
excess  in  cash.  The  defendants  had  the  right  to  terminate 
the  lease  upon  giving  sixty  days'  notice,  in  writing.  The 
contract  also  provided  that  upon  the  termination  of  the  lease 
the  defendants  should  surrender  all  the  property  in  as  good 
condition  as  when  it  was  received,  natural  wear  and  tear  and 
loss  by  fire  excepted.  It  appears  from  the  record  that  the 
plaintiff,  on  or  about  the  20th  day  of  June,  after  the  lease 
was  executed,  gave  the  defendants  an  order  for  twelve  "puri- 
fiers." These  machines  were  not  ready  for  delivery  until  the 
last  of  September  or  the  first  of  October,  when,  as  plaintiff 
contends,  they  ought  to  have  been  made  and  ready  for  deliv- 
ery in  three  weeks  from  the  time  the  order  was  given.  After 
the  machines  had  been  made  a  dispute  arose  as  to  the  price, 
the  result  of  which  was,  the  machines  were  not  delivered,  and 
defendants  terminated  the  lease,  and  plaintiff  instituted  this 
action  for  a  breach  of  the  contract. 

In  the  declaration  a  number  of  breaches  of  the  agreement 
are  averred,  but  on  the  trial  the  plaintiff  confined  his  evi- 
dence mainly  to  three  grounds  of  recovery :  First,  for  six 
months'  rent  of  the  premises ;  second,  damages  for  injury 
done  to  the  property  while  in  the  possession  of  defendants ; 
and  third,  damages  for  the  failure  of  the  defendants  to  make 
and  deliver  the  twelve  machines  according  to  contract.     On 
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a  trial  before  a  jury  the  plaintiff  obtained  a  verdict  and 
judgment  for  $1462.50,  which  was  affirmed  in  the  Appellate 
Court,  and  defendants  appeal. 

No  fault  has  been  found  in  the  argument  with  the  instruc- 
tions of  the  court,  but  the  main  ground  relied  upon  here  to 
secure  a  reversal  of  the  judgment  of  the  Appellate  Court  is, 
that  the  circuit  court  erred  in  the  admission  of  evidence ; 
that  as  the  declaration  did  not  aver  the  names  of  persons  to 
whom  plaintiff  had  sold  machines,  it  was  error  to  allow 
plaintiff  to  prove  that  he  had  sold  a  machine  to  Mr.  Fry, — 
"that  on  the  first  trip  he  had  sold  nineteen,"  etc.  The  posi- 
tion of  appellant  is,  that  the  loss  of  profits  on  prospective 
sales  could  not  be  proven  because  the  names  of  the  prospect- 
ive purchasers  were  not  averred  in  the  declaration.  After  a 
careful  examination  of  the  record  we  do  not  understand  that 
plaintiff  undertook  to  establish  loss  of  profits  on  prospective 
sales,  or  the  loss  of  profits  on  any  particular  sale.  It  is  true 
plaintiff  testified  that  he  sold  a  machine  to  Mr.  Fry,  and 
perhaps  others,  but  damages  were  not  claimed  on  those  sales. 
This  evidence  was  proper  for  the  purpose  of  showing  that 
there  was  a  demand  for  the  machines, — that  there  was  a 
market  for  the  goods  if  they  could  have  been  obtained.  In 
order  to  establish  damages  for  the  non-delivery  of  the  twelve 
machines  ordered  under  the  contract,  it  was  incumbent  on 
plaintiff  to  prove  the  amount  he  agreed  to  pay  for  the  ma- 
chines, and  then  prove,  in  addition,  what  they  were  worth  in 
the  market  at  the  time  they  were  to  be  delivered.  If,  then, 
it  be  true  that  different  persons  were  ready  and  desired  to 
purchase  the  machines  at  the  time  they  should  have  been 
delivered,  such  evidence  only  tended  to  prove  there  was  a 
market,  and  what  the  machines  were  worth  in  the  market. 
This,  doubtless,  was  the  view  entertained  by  the  circuit  court, 
as  is  clearly  indicated  by  the  instructions  upon  this  question, 
as  follows  (the  court,  by  agreement,  instructed  orally) : 
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"Now,  in  relation  to  the  rule  of  damages  for  the  alleged 
breach  of  that  part  of  the  contract  relating  to  the  failure  and 
delivery  of  those  purifiers,  the  court  instructs  you  that  the 
rule  of  damages  would  be  this :  Whatever  the  purifiers  were 
worth  at  the  time  they  should  have  been  delivered  to  McGin- 
nis, over  and  above  the  price  that  he  agreed  to  pay  for  their 
manufacture,  viz  :  the  cost  price,  with  twenty  per  cent  added. 
That  is  one  item  in  relation  to  the  claim  for  damages. " 

Upon  the  theory  under  which  the  case  was  tried,  as  is 
apparent  from  the  instructions  of  the  court  on  the  question, 
we  perceive  no  substantial  objection  to  the  testimony  intro- 
duced upon  the  question  of  damages. 

One  other  question  remains  to  be  considered.  The  defend- 
ants entered  a  motion  in  arrest  of  judgment  on  the  ground 
that  the  declaration  was  not  sufficient  in  law.  This  motion 
the  court  denied.  It  will  not  be  necessary  to  determine  here 
the  sufficiency  of  the  declaration.  The  defendants  demurred 
to  the  declaration,  and  the  court  overruled  the  demurrer, 
and  the  defendants  pleaded.  If  they  desired  to  question  the 
sufficiency  of  the  declaration  they  ought  to  have  abided  by 
their  demurrer,  as  the  rule  is  well  settled  that  a  motion  in 
arrest  is  waived  where  a  demurrer  has  been  overruled  and 
the  defendants  then  plead  over.  Quincy  Coal  Co.  v.  Hood, 
77  111.  68. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Carlos  A.  Cook 

v. 

Elizabeth  J.  Norwood. 

Filed  at  Ottawa  May  10,  1883. 

1.  Continuance — of  diligence  to  procure  witness  on  trial.  A  suit 
had  been  pending  since  July  19,  1881,  and  it  had  been  once  tried  on  Feb- 
ruary 6,  1882,  and  had  been  on  the  trial  calendar  since  April  3,  1882.  An 
affidavit  for  a  continuance  on  the  ground  of  the  absence  of  a  witness  from 
the  State  on  business,  sworn  to  on  June  26,  1882,  showed  that  the  affiant 
(the  defendant)  was  informed  on  the  afternoon  of  June  22,  1882,  by  his  coun- 
sel, that  the  cause  would  be  on  the  trial  call  for  June  23,  1882,  whereupon 
affiant  went  to  the  place  of  business  of  the  witness  and  found  him  absent 
from  the  city,  in  another  State,  and  learned  that  he  had  been  absent  some 
two  weeks  before:  Held,  that  the  affidavit  was  insufficient,  in  not  showing 
the  use  of  due  diligence  to  obtain  the  testimony  of  the  witness.  Had  a  sub- 
poena been  served,  the  witness  might  not  have  absented  himself,  or  his  depo- 
sition might  have  been  taken. 

2.  Practice — striking  demurrer  from  the  files.  Where  replication  was 
filed  to  special  pleas,  being  a  general  traverse  of  the  allegations  therein,  and 
a  trial  was  had  at  a  former  term,  and  a  special  demurrer  was  filed  to  the  rep- 
lication after  the  cause  was  on  the  trial  calendar,  without  leave  of  court,  it 
was  held,  that  the  demurrer  was  properly  stricken  from  the  files,  on  the 
plaintiff's  motion.  In  such  case  the  defendant  had  no  right  to  file  the  de- 
murrer without  leave. 

3.  Same — instructing  jury  to  find  for  the  plaintiff.  In  a  suit  upon  a 
note  by  an  assignee  taking  before  maturity,  for  value,  without  notice  of  the 
defence  interposed,  it  is  not  erroneous  to  instruct  the  jury  to  find  for  the 
plaintiff  the  amount  appearing  to  be  due  on  the  note. 

4.  Assignment — when  presumed  before  maturity.  In  the  absence  of 
proof  as  to  the  time  of  the  assignment  of  a  note,  it  will  be  presumed  that  it 
was  made  before  maturity. 

5.  Same — when  it  cuts  off  defence.  Where  a  promissory  note  is  given  as 
accommodation  paper,  which  the  payees  assign  as  collateral  security  to  a  cred- 
itor with  notice  of  the  facts,  and  such  assignee  again  assigns  the  same  before 
its  maturity  to  another  who  has  no  notice,  for  a  full  consideration  paid,  evi- 
dence showing  a  defence  as  against  the  payees  and  the  first  assignee  is  prop- 
erly excluded  in  a  suit  brought  on  the  note  by  the  last  assignee. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; 
— heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;    the  Hon.  Sidney  Smith,  Judge,  presiding. 

This  was  an  action  brought  in  the  Superior  Court  of  Cook 
county  by  Elizabeth  J.  Norwood,  against  Carlos  A.  Cook, 
upon  a  promissory  note  executed  by  said  Cook,  as  follows : 

"$2500.  Chicago,  March  31,  1881. 

"Ninety  days  after  date  I  promise  to  pay  to  the  order  of 
Lawrence  &  Martin  twenty-five  hundred  dollars,  at  106  Dear- 
born street,  Chicago.     Value  received. 

C.  A.  Cook  &  Co." 

The  declaration  alleged  an  assignment  before  maturity, 
for  value,  by  the  payees,  Lawrence  &  Martin,  to  the  United 
States  Distilling  Company,  and  by  that  company  to  the 
plaintiff. 

The  defendant  filed  two  special  pleas, — by  the  first  alleging 
the  note  was  executed  by  him  without  any  consideration,  but 
purely  for  the  accommodation  of  the  payees,  Lawrence  & 
Martin,  of  which  fact  the  United  States  Distilling  Company, 
at  the  time  of  the  assignment  of  the  note  by  Lawrence  & 
Martin  to  the  company,  had  notice ;  that  Lawrence  &  Mar- 
tin became  insolvent,  and  that  on  June  1,  1881,  a  general 
compromise  was  made  between  them  and  their  creditors,  by 
which  their  creditors  agreed  to  accept  twenty  cents  on  the 
dollar,  payable  June  15,  and  subsequently  extended  the  time 
of  payment  to  July  15 ;  that  at  the  time  of  such  agreement 
the  United  States  Distilling  Company  owned  the  note ;  that 
the  note,  if  transferred  at  all  to  the  plaintiff,  was  transferred 
after  maturity,  and  plaintiff  was  chargeable  with  notice  that 
defendant  had  been  discharged  from  liability  by  reason  of 
the  composition  agreement,  and  the  extension  of  the  time  of 
the  payment  of  such  composition  beyond  the  maturity  of  the 
note.     By  the  second  special  plea  defendant  alleged  the  same 


560  Cook  v.  Norwood.  [May 

Statement  of  the  case. 

facts  as  in  the  first  plea,  concerning  the  want  of  consideration 
for  the  note,  and  the  knowledge  of  such  facts  on  the  part  of 
the  United  States  Distilling  Company  when  it  received  the 
note.  The  plea  also  alleged  that  at  the  execution  of  the 
note  Lawrence  &  Martin  were  indebted  to  the  United  States 
Distilling  Company  in  a  large  amount,  and  transferred  the 
note  to  the  distilling  company  as  collateral  security  for  its 
payment ;  that  prior  to  the  commencement  of  the  action  all 
the  moneys  so  due  from  Lawrence  &  Martin  had  been  paid, 
except  the  sum  of  $358.83;  and  that  if  the  note  was  trans- 
ferred to  plaintiff,  it  was  done  after  its  maturity,  and  after 
the  payment  of  such  indebtedness  by  Lawrence  &  Martin  to 
the  distilling  company,  and  with  notice,  so  that,  except  as 
to  the  $358.83,  there  could  be  no  recovery.  To  these  two 
special  pleas  a  replication  was  filed,  being  a  general  traverse 
of  their  several  allegations.  A  special  demurrer  to  this 
replication  was  stricken  from  the  files,  against  the  objection 
and  exception  of  defendant. 

Prior  to  the  trial  defendant  moved  for  a  continuance  of  the 
cause,  on  his  affidavit  of  the  absence  of  Henry  C.  Lawrence, 
one  of  the  firm  of  Lawrence  &  Martin,  by  whom  he  expected 
to  prove  the  facts  set  up  in  the  pleas,  except  the  assignment 
of  the  note  to  plaintiff  after  maturity,  and  plaintiff's  knowl- 
edge of  any  defence  to  the  note.  The  averment  in  the  affi- 
davit as  to  diligence  was  as  follows :  "Deponent  further 
states,  that  on  the  afternoon  of  Thursday,  June  22,  1882,  he 
was  informed  by  his  counsel  that  this  case  would  be  on  the 
trial  call  for  Friday,  June  23,  1882,  and  that  deponent  must 
procure  the  attendance  of  his  witnesses  for  that  day ;  where- 
upon deponent  went  to  the  place  of  business  of  said  Lawrence, 
at  the  city  of  Chicago,  and  was  then  informed  that  said  Law- 
rence had  not  been  in  Chicago  for  two  weeks  last  past,  and 
during  that  time  had  been  absent  from  the  city  on  business, 
and  was  then  at  Cleveland,  Ohio,  and  would  not  return  until 
next  week.     On  June  26  deponent  ascertained  that  he  would 
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not  be  back  for  several  days."  The  affidavit  was  sworn  to 
June  26,  1882.  The  court  overruled  the  motion  for  continu- 
ance, to  which  exception  was  taken,  and  thereupon  the  trial 
of  the  cause  proceeded,  resulting  in  a  verdict  for  the  plaintiff 
for  the  face  of  the  note  and  interest,  upon  which,  after  over- 
ruling a  motion  for  a  new  trial,  judgment  was  entered, 
which  was  affirmed  on  appeal  to  the  Appellate  Court  for 
the  First  District,  and  an  appeal  taken  by  defendant  to  this 
court. 

Mr.  Frederic  Ullman,  for  the  appellant : 

Whether  the  assignment  of  the  note  to  the  plaintiff  was 
not  colorable,  and  made  for  the  purpose  of  cutting  off  de- 
fence, was  a  question  for  the  jury,  and  they  were  entitled  to 
draw  all  proper  inferences  from  the  conduct  of  the  parties 
negotiating  the  alleged  sale.  Peoria  Ins.  Co.  v.  Anapow,  45 
111.  86. 

Mr.  William  C.  Wilson,  and  Mr.  David  L.  Zook,  for  the 

appellee : 

Want  of  consideration  between  original  parties  can  not  be 
interposed  against  an  assignee  of  a  promissory  note.  1  Par- 
sons on  Notes  and  Bills,  175  ;  Diversey  v.  Moore,  22  111.  331 ; 
Nowak  v.  Excelsior  Stone  Co.  78  id.  307. 

There  is  no  denial  but  that  the  United  States  Distilling 
Company  was  an  assignee,  and  if  such  defence  can  not  be 
interposed  against  the  company,  how  can  it  against  appellee  ? 
&nd  the  same  is  true  as  to  the  allegation  of  accommodation 
paper,  even  though  the  assignee  knew,  when  he  took  the 
note,  that  it  was  made  for  the  accommodation  of  the  payee. 
1  Parsons  on  Notes  and  Bills,  183,  184;  Brown  v.  Mott,  7 
Johns.  361;  Grant  v.  Elliott,  7  Wend.  227;  Diversey  v. 
Moore,  22  111.  331. 

36—106  III. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  several  rulings  of  the  Superior  Court  are  assigned  for 
error. 

The  court  did  not  err  in  refusing  a  continuance.  The  affi- 
davit for  a  continuance  was  insufficient,  in  not  showing  the 
use  of  due  diligence  to  obtain  the  testimony  of  the  witness. 
The  case  had  been  pending  since  July  19,  1881,  there  had 
been  one  trial  on  February  6,  1882,  and  the  cause  had  been 
on  the  trial  calendar  since  April  3,  1882.  -Had  a  subpoena 
been  served  in  time,  the  witness,  perhaps,  would  not  have 
absented  himself,  or  his  deposition  might  have  been  taken. 
See  Eames  v.  Hennessy,  22  111.  629. 

There  was  no  error  in  striking  from  the  files  defendant's 
demurrer  to  plaintiff's  replication  to  the  special  pleas.  It 
appeared  that  at  a  former  term  of  the  court  there  had  been 
a  trial  of  the  cause  before  a  jury,  and  that  the  demurrer  had 
been  filed  without  leave  of  court,  since,  on  the  26th  day  of 
June,  1882,  the  cause  having  been  on  the  trial  calendar  since 
April  3,  1882,  and  having  been  on  the  call  for  trial  June  23, 
and  by  agreement  of  parties  continued  to  the  26th.  In  such 
a  posture  of  the  cause  defendant  had  no  right  to  file  the  de- 
murrer without  leave  of  the  court,  and  it  was  properly  stricken 
from  the  files. 

There  were  various  rulings  of  the  court,  to  which  exception 
was  taken,  excluding  offers  of  evidence  in  proof  of  several  of 
the  averments  of  the  special  pleas,  and  the  court  finally 
instructed  the  jury  to  find  and  render  a  verdict  for  $2645, 
the  amount  appearing  to  be  due  on  the  note.  We  perceive 
no  error  in  all  this.  The  execution  of  the  note,  or  the  assign- 
ment of  it  to  the  plaintiff,  was  not  denied  under  oath,  and 
so  stood  admitted.  The  note  was  submitted  to  the  jury. 
The  presumption  would  be  that  the  note  was  assigned  before 
maturity,  and  in  addition  to  such  presumption  there  was 
proof  positive  of  the  purchase  by  the  plaintiff  of  the  note 
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from  the  distilling  company,  more  than  a  month  before  its 
maturity,  for  full  value  paid.  There  was  nothing  in  contra- 
diction of  this  evidence,  and  we  find  no  evidence  in  the  record 
to  affect  the  plaintiff  with  notice  of  any  defence  of  defendant 
to  the  note.  The  defence  set  up,  if  valid,  as  against  Law- 
rence &  Martin,  or  the  distilling  company,  was  not  admissi- 
ble as  against  the  plaintiff,  from  the  lack  of  evidence  of  her 
purchase  of  the  note  after  maturity,  or  with  notice  of  such 
matter  of  defence,  and  we  perceive  no  error,  therefore,  in  the 
exclusion  of  evidence  of  transactions  and  matters  between 
defendant  and  Lawrence  &  Martin  and  the  United  States 
Distilling  Company  exclusively,  or  in  instructing  to  find  for 
plaintiff,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


E.  G.  Frazeb 

v. 

Arthur  T.  Howe  et  al. 

Filed  at  Ottawa  May  10,  1883. 

1.  Practice — withdrawing  evidence.  The  practice  of  withdrawing  the 
evidence  from  the  jury,  although  looked  on  with  disfavor,  is  nevertheless 
admissible  in  cases  where  there  is  no  evidence  to  support  some  one  essential 
allegation,  and  without  proof  of  which  no  recovery  can  be  had. 

2.  Same — office  and  effect  of  motion  to  exclude  all  the  evidence.  Motions 
to  exclude  evidence,  and  to  instruct  the  jury  to  find  for  the  defendant  for 
the  want  of  proof  of  a  material  fact  essential  to  a  recovery,  are  in  the  nature  of 
demurrers  to  evidence,  and  hence  they  admit  not  only  all  that  the  testimony 
proves,  but  all  that  it  tends  to  prove. 

3.  If  there  is  no  evidence  before  the  jury  on  a  material  issue,  in  favor  of 
the  party  holding  the  affirmative  of  that  issue,  on  which  the  jury  can,  in  the 
eye  of  the  law,  reasonably  find  in  his  favor,  the  court  may  exclude  the  evi- 
dence, or  direct  the  jury  to  find  against  the  party  so  holding  the  affirmative , 
but  when  there  is  such  evidence  before  the  jury,  it  must  be  left  to  them  t  > 
determine  its  weight  and  effect. 

4.  It  is  not  within  the  province  of  the  court,  on  such  a  motion,  to  weigh 
the  evidence  and  ascertain  where  the  preponderance  is.     The  function  of  the 
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court  is  limited  strictly  to  determining  whether  there  is  or  is  not  evidence 
legally  tending  to  prove  the  fact  affirmed,  leaving  out  of  view  the  effect  of  all 
modifying  or  countervailing  evidence. 

5.  A  question  of  fact,  as  settled  by  the  preponderance  of  the  evidence, 
can  not  be  determined  by  the  court  on  objection  to  the  introduction  of  evi- 
dence, or  on  motion  to  exclude  evidence. 

6.  Statute  of  Frauds — of  the  writing  required.  The  writing,  to  meet 
the  requirement  of  the  Statute  of  Frauds,  need  not  give  all  the  details  of  the 
contract,  but  it  must  express  the  substance  of  the  contract  with  reasonable 
certainty,  either  by  its  own  terms  or  by  reference  to  some  other  agreement  or 
matter  from  which  it  can  be  ascertained  with  like  reasonable  certainty.  The 
contract  can  not  rest  partly  in  writing  and  partly  in  parol. 

7.  Where  letters  are  offered  to  prove  a  contract  not  to  be  performed 
within  a  year,  which  fail  to  show  an  unqualified  agreement  between  the  par- 
ties, both  in  respect  of  the  quantity  of  goods  to  be  delivered  and  the  price  to 
be  paid  for  them,  and  the  Statute  of  Frauds  is  relied  on,  there  will  be  no 
error  in  refusing  them  in  evidence  to  show  a  contract  evidenced  in  writing. 

8.  Same — recovery  under  quantum  meruit.  Where  a  party,  under  a  ver- 
bal contract,  is  to  introduce  a  certain  brand  of  lime  within  a  certain  territory, 
and  work  up  a  trade  in  the  same,  and  sell  no  other  kind  of  lime  for  the  period 
of  five  years,  in  which  period  he  is  to  devote  all  the  time  and  means  reasonably 
necessary  to  introduce  such  lime  to  the  public,  for  which  he  is  to  have  the 
exclusive  right  to  sell  such  lime  within  such  territory,  and  receive  the  same 
at  reduced  rates,  and  under  such  contract  he  expends  large  sums  of  money, 
and  bestows  much  labor  in  successfully  working  up  an  extensive  trade,  and 
the  other  party,  after  such  trade  is  so  established,  refuses  to  comply  with  his 
part  of  the  contract,  and  sets  up  the  Statute  of  Frauds  in  avoidance  thereof: 
Held,  that  the  party  first  named  will  be  entitled,  under  quantum  meruit,  to 
recover  the  amount  so  expended  by  him  in  working  up  such  trade,  and  the 
value  of  his  time  and  services,  and  that  of  his  employes,  in  effecting  the 
object  of  the  contract,  and  evidence  of  the  parol  contract  is  admissible  in  a 
suit  to  recover  the  same. 

9.  Partnership — liability  of  incoming  member  for  prior  debts.  Where 
the  widow  of  a  deceased  partner  comes  into  the  firm  of  which  her  husband 
was  a  partner,  intending  that  there  shall  be  no  change  in  the  business  opera- 
tions of  the  firm,  the  conclusion  is  irresistible  that  she  intends  to  assume 
the  same  burdens  ai  i  share  the  same  benefits  in  the  firm  that  her  husband 
would,  if  living,  and  so  necessarily  take  his  place  in  all  contracts  whereby  he 
was  bound.  So,  if  the  firm,  after  she  comes  into  the  same,  continues  to 
execute  a  contract  made  before,  whereby  she  derives  benefit,  and  the  firm 
afterward  repudiates  the  contract,  under  the  Statute  of  Frauds,  she  will  be 
liable  with  the  other  partners,  under  a  quantum  meruit,  to  the  other  party  to 
the  contract  for  his  services  and  expenditures  under  the  same  before  its 
repudiation. 
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Appeal  from  the  Appellate  Court  for  the  First  District; 
— heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Arthur  T.  Howe,  James  B.  Ormsby,  Mary  A.  Bovee,  and 
Frederick  A.  Heath,  partners  under  the  firm  name  "Marble- 
head  Lime  Company,"  brought  an  action  of  assumpsit,  in 
the  Superior  Court  of  Cook  county,  against  E.  G.  Frazer,  for 
certain  quantities  of  lime  which  they  had  sold  and  delivered 
to  him.     Frazer,  among  others,  filed  the  following  pleas : 

"And  now  comes  the.  defendant,  and  by  leave  of  the  court 
files  this  his  second  fifth  amended  plea  of  set-off  in  this 
behalf  in  the  above  entitled  cause,  and  says  that  the  plaintiffs 
ought  not  to  have  and  maintain  their  aforesaid  action  against 
this  defendant,  because  he  says  the  goods,  wares  and  mer- 
chandize, to-wit,  Marblehead  lime,  to  recover  for  which  the 
plaintiffs  herein  have  brought  this  suit,  was  furnished  and 
delivered  to  this  defendant  by  the  plaintiffs  in  pursuance  of 
the  contract  hereinafter  mentioned,  and  that  the  plaintiffs 
were,  before  and  at  the  time  of  the  beginning  of  this  suit, 
and  still  are,  indebted  to  this  defendant  in  the  sum  of,  to-wit, 
$10,000,  for  damages  sustained  by  this  defendant,  arising  out 
of  the  failure  on  the  part  of  the  plaintiffs  to  perform  the  said 
contract,  to-wit,  on,  to-wit,  the  8th  day  of  March,  1879.  The 
plaintiffs,  Arthur  T.  Howe,  James  B.  Ormsby,  Frederick  A. 
Heath,  and  one  Halsey  A.  Bovee,  doing  business  under  the 
name  of  the  'Marblehead  Lime  Company,'  were  operating  a 
number  of  lime  kilns  near  Quincy,  Illinois,  and  manufactur- 
ing a  superior  quality  of  lime,  sold  in  the  market  under  the 
brand  of  'Marblehead  lime,'  of  which  said  lime  they  claimed 
to  be  the  sole  manufacturers,  and  of  which  said  brand  the 
said  Marblehead  Lime  Company  claimed  to  be  the  exclu- 
sive owner,  and  the  said  parties  last  named,  at  the  time  last 
aforesaid,  in  consideration  that  this  defendant,  who  for  a 
number  of  years  previous  to  that  had  been  engaged  in  selling 
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lime  in  the  territory  hereinafter  mentioned,  should,  at  his 
own  expense,  undertake  to  introduce  said  Marblehead  lime, 
and  work  up  a  trade  or  demand  therefor  in  the  following 
territory,  to-wit,  all  of  the  territory  lying  north  of  the  Chicago, 
Burlington  and  Quincy  railroad,  or  the  railroad  commonly 
called  the  Chicago,  Burlington  and  Quincy  railroad,  in  the 
State  of  Iowa ;  also,  to-wit,  the  north-western  part  of  the  State 
of  Illinois,  as  well  as  various  Mississippi  river  points,  but 
particularly  the  territory,  to-wit,  the  territory  lying  along  the 
Chicago,  Kock  Island  and  Pacific  railroad,  its  branches  and 
tributaries,  in  the  State  of  Iowa,  agreed  to  furnish  this 
defendant  all  of  the  lime  of  the  above  mentioned  brand  that 
he,  this  defendant,  might  need  to  supply  his  trade  in  said 
territory  for  the  period  of,  to-wit,  five  years,  at  the  following 
prices  at  the  kilns,  to-wit :  Sixty  (60)  cents  per  barrel  in  bar- 
rel, and  forty  (40)  cents  per  barrel  in  bulk,  and  further  agreed, 
for  the  consideration  aforesaid,  that  this  defendant  should 
have  the  exclusive  right  of  handling  and  selling  said  lime 
throughout  said  territory  for  said  period  of  five  years ;  that 
immediately  after  the  making  of  said  agreement  this  defend- 
ant entered  upon  the  performance  of  the  same ;  that  after- 
wards, to-wit,  on  the  9th  day  of  August,  1879,  the  plaintiffs 
herein,  doing  business  under  the  name  of  the  'Marblehead 
Lime  Company,'  became  possessed  of  all  the  lime  kilns,  quar- 
ries, business,  good  will,  and  all  other  property  rights  and 
privileges  belonging  to  said  first  named  Marblehead  Lime 
Company,  and  succeeded  to  all  the  interest  that  said  first 
named  Marblehead  Lime  Company  had  in  the  contract  afore- 
said, and  in  consideration  thereof,  on,  to-wit,  the  day  last 
aforesaid,  assumed  and  adopted  all  of  the  obligations  thereof, 
and  in  consideration  that  this  defendant  should  continue  to 
perform  his  part  of  said  contract,  and  of  the  advantages  to 
result  therefrom  to  the  plaintiffs.  The  plaintiffs  herein,  on, 
to-wit,  the  date  last  aforesaid,  undertook  and  agreed  with 
this  defendant  to  carry  out  and  perform  said  contract,  and 
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all  of  the  provisions  thereof,  in  place  and  stead  of  the  first 
named  Marblehead  Lime  Company. 

"And  this  defendant  avers,  that  he,  the  defendant,  did  at 
his  own  expense  continue  to  perform  his  part  of  said  contract 
after  the  plaintiff  had  adopted  the  same  as  aforesaid,  and  by- 
great  labor  and  the  necessary  expenditure  of  a  large  sum  of 
money,  to-wit,  the  sum  of  $10,000,  this  defendant  performed 
his  part  of  said  contract,  except  in  so  far  as  he  was  prevented 
by  the  acts  of  the  plaintiffs,  hereinafter  mentioned ;  that  by 
reason  of  this  defendant's  continuing  to  carry  out  his  part  of 
said  contract  as  aforesaid,  the  plaintiffs  derived  great  advan- 
tage and  profit  from  said  contract,  to-wit,  the  sum  of  $12,- 
000,  but  that  afterwards,  to-wit,  on  the  1st  day  of  December, 
1880,  the  plaintiffs  failed  and  refused  to  any  longer  perform 
their  part  of  said  contract,  which  said  refusal  and  failure  has 
continued  hitherto,  by  reason  of  which  failure  this  defendant 
was  deprived  of  the  exclusive  right  of  handling  and  selling 
said  lime  in  said  territory  for  the  unexpired  term  of  said 
contract,  to-wit,  three  years,  which  exclusive  privilege  was 
worth,  to-wit,  $10,000,  and  was  unable  to  supply  the  demand 
of  his  said  trade,  to-wit,  40,000  barrels  per  annum,  with 
said  Marblehead  lime,  for  the  period  of  three  years,  and 
lost  many  of  his  customers,  and  lost  the  profits  that  would 
accrue  to  him  under  said  contract,  and  was,  by  reason  of  the 
premises,  unable  to  any  longer  purchase  said  lime  at  the 
price  mentioned  in  said  contract,  and  was  otherwise  greatly 
injured,  to  the  damage  of  this  defendant  of  $10,000 ;  that 
said  last  named  sum  of  money  was  and  is  due  from  the 
plaintiffs  to  this  defendant,  and  that  the  same  exceeds  the 
damages  sustained  by  reason  of  the  non-performance  by  this 
defendant  of  the  several  supposed  promises  mentioned  in 
said  declaration,  and  out  of  which  said  sum  of  money  this 
defendant  is  ready  and  willing,  and  here  offers,  to  set  off  and 
allow  the  plaintiffs  full  amount  of  said  damages  ;  and  this  the 
defendant  is  ready  to  verify,  wherefore  this  defendant  prays 
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judgment  for  the  balance  of  said  $10,000,  to-wit,  the  sum  of 
$9640,  and  also  whether  the  said  plaintiffs  ought  further  to 
have  and  maintain  their  aforesaid  action. 

"And  the  said  defendant,  for  a  further  plea  in  this  behalf, 
now  filed  by  leave  of  court,  says  that  the  plaintiffs  ought  not 
to  have  and  maintain  their  aforesaid  action,  because  he  says 
that  the  plaintiffs  were,  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  are,  indebted  to  him,  the  de- 
fendant, in  the  sum  of  $10,000,  for  goods,  chattels  and  effects 
before  that  time  sold  and  delivered  by  the  defendant  to  the 
plaintiffs  at  their  request ;  and  in  the  like  sum  for  goods, 
chattels  and  effects  before  that  time  bargained  and  sold  by 
the  defendant  to  the  plaintiffs  at  their  request ;  and  in  the 
like  sum  for  work  and  services  before  that  time  done  and 
bestowed  by  the  defendant  for  the  plaintiffs  at  their  request ; 
and  in  the  like  sum  for  money  before  that  time  lent  by  the 
defendant  to  the  plaintiffs  at  their  request ;  and  in  the  like 
sum  for  money  before  that  time  paid  and  expended  by  the 
defendant  for  the  use  of  the  plaintiffs  at  their  request ;  and 
in  the  like  sum  for  money  before  that  time  received  by  the 
plaintiffs  for  the  use  of  the  defendant ;  and  in  the  like  sum 
for  interest  on  divers  sums  of  money  before  that  time  fore- 
borne  by  the  defendant  to  plaintiffs  at  their  request,  for 
divers  spaces  of  time  before  then  elapsed ;  and  in  the  like 
sum  for  money  found  to  be  due  from  the  plaintiffs  to  the 
defendant  on  an  account  then  and  there  stated  between  them ; 
and  being  so  indebted,  the  plaintiffs  then  and  there  promised 
the  defendant  to  pay  him,  on  request,  the  several  sums  of 
money  so  due  to  him  as  aforesaid,  which  said  sums  of  money 
so  due  from  the  plaintiffs  to  the  defendant  as  aforesaid, 
exceed  the  damages  sustained  by  the  plaintiffs  by  reason  of 
the  non-performance  by  the  defendant  of  the  several  sup- 
posed promises  in  the  said  declaration  mentioned,  and  out  of 
which  said  sums  of  money  the  defendant  is  ready  and  willing, 
and  hereby  offers,  to  set  off  and  allow  to  the  plaintiffs  the 
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full  amount  of  the  said  damages ;  and  this  the  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment  if  the  plaintiffs 
ought  to  have  their  aforesaid  action  against  him,  etc." 
The  following  replications  were  filed  to  these  pleas : 
"And  the  said  plaintiffs,  as  to  the  said  plea  of  the  said  de- 
fendant by  him  secondly  above  pleaded,  (the  order  of  pleas 
was  afterwards  changed,  and  by  order  of  court  above  replica- 
tion is  to  stand  to  special  amended  plea  last  filed,)  say  that 
the  said  plaintiffs,  by  reason  of  anything  in  said  plea  alleged, 
ought  not  to  be  debarred  from  having  and  maintaining  their 
aforesaid  action  against  the  said  defendant,  because  they  say 
that  the  several  supposed  agreements  and  causes  of  set-off  in 
said  plea  mentioned  were  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof,  and  that  no 
agreement  in  respect  of  or  relating  to  the  supposed  causes 
of  action  in  said  plea,  nor  any  memorandum  or  note  thereof, 
wherein  the  consideration  or  considerations  for  said  prom- 
ises, or  either  of  them,  was  or  were  stated  or  shown,  was  or 
is  in  writing,  or  was  or  is  signed  by  the  said  plaintiffs,  or 
either  of  them,  or  any  other  person  by  them  thereunto  law- 
fully authorized,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided;  and  this  the  said  plaintiffs  are 
ready  to  verify,  wherefore  they  pray  judgment  and  the  dam- 
ages by  them  sustained  on  occasion  of  the  non-performance 
of  the  several  promises  in  said  declaration,  to  be  adjudged 
them. 

"Now  come  the  said  plaintiffs,  by  Eric  Winters,  their  attor- 
ney, and  for  further  replication  to  the  second  plea  and  addi- 
tional pleas  filed  herein  by  said  defendant,  say  that  they  did 
not  undertake  or  promise  in  manner  and  form  as  said  defend- 
ant has  above  thereof  complained  against  them,  and  of  this 
they  put  themselves  upon  the  country.  And  the  said  plain- 
tiffs, for  a  further  replication  in  this  behalf,  leave  of  court 
being  first  had  and  obtained  as  to  the  pleas  of  the  defendant 
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by  him  above  pleaded,  say  that  they,  the  plaintiffs,  by  rea- 
son of  anything  in  said  pleas  alleged,  ought  not  to  be  barred 
from  having  their  aforesaid  action,  because  they  say  that 
they  are  not,  nor  ever  were,  jointly  liable  in  respect  of  the 
several  supposed  causes  of  action  in  said  pleas  mentioned,  or 
any  or  either  of  them,  in  manner  and  form  as  the  defendant 
has  above  in  that  behalf  alleged,  and  of  this  they  put  them- 
selves upon  the  country." 

The  last  replication  was  sworn  to  by  three  of  the  plaintiffs. 
Similiter  as  to  the  replication,  in  which  plaintiffs  went  to  the 
country,  and  the  following  rejoinder  as  to  the  other  replica- 
tion: 

"And  the  defendant,  as  to  the  replications  of  the  plaintiffs 
to  the  second  or  special  plea  of  this  defendant,  says  that  the 
plaintiffs  ought  not,  by  reason  of  anything  in  that  replication 
alleged,  to  have  their  aforesaid  action  against  him,  the  de- 
fendant, because  he  says  that  notes  and  memoranda  of  each 
and  every  one  of  said  several  promises  in  said  plea  mentioned 
were  in  writing,  and  signed  by  the  said  plaintiffs,  and  this, 
the  defendant  prays,  may  be  inquired  of  by  the  country. " 

And  the  similiter  was  added  to  this  rejoinder. 

There  was  a  verdict  and  judgment  for  the  plaintiffs  for  the 
amount  of  their  claim.  An  appeal  was  taken  to  the  Appel- 
late Court  for  the  First  District,  where  the  judgment  of  the 
Superior  Court  was  affirmed,  and  defendant  appealed  from 
that  judgment  to  this  court. 

The  amount  of  plaintiffs'  demand  was  admitted,  and  the 
sole  controversy  on  the  trial  was  upon  the  pleas  of  set-off. 
Numerous  errors  were  assigned  in  the  Appellate  Court,  and 
errors  are  here  assigned  on  the  record  of  the  judgment  of  that 
court,  sufficiently  presenting  the  questions  discussed  in  the 
opinion.  Other  matters  material  to  an  understanding  of  the 
case  sufficiently  appear  in  the  opinion. 
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Mr.  John  P.  Altgeld,  for  the  appellant : 

There  were  four  elements  in  the  contract,  viz :  The  terri- 
tory covered ;  second,  the  length  of  time  the  arrangement 
was  to  continue ;  third,  the  price  of  the  lime ;  and  fourth, 
the  quantity  of  lime  that  would  be  required.  Therefore,  if 
the  letters,  taken  together,  cover  all  of  these  points,  then  the 
contract  was  not  within  the  Statute  of  Frauds,  and  the  court 
below  erred  in  holding  that  there  was  no  written  contract 
proven.  It  is  true  they  do  not  show  an  acceptance  of  all  the 
foregoing  provisions  by  appellant,  but  the  acceptance  of  the 
terms  by  appellant  need  not  be  in  writing,  but  may  be  proved 
by  parol,  as  the  statute  only  requires  the  contract  or  mem- 
orandum to  be  signed  by  the  party  to  be  charged.  Perkins 
v.  Hadsell,  50  111.  220;  Farwell  v.  Lowther,  18  id.  255; 
Esmay  v.  Gorton,  id.  483. 

Letters  written  at  any  time  before  the  commencement  of 
the  suit  are  admissible  to  show  the  original  contract,  and  take 
the  case  out  of  the  statute.  Browne  on  the  Statute  of  Frauds, 
sec.  352  a;  Chitty  on  Contracts,  (11th  Am.  ed.)  95;  Bill  v. 
Boment,  9  M.  &  W.  36. 

Appellees,  by  performing  the  contract  for  a  time  in  the 
same  manner  as  the  original  company  agreed  to  perform, 
adopted  the  company's  contract,  and  became  liable,  the  same 
as  if  it  had  been  made  with  them  directly.  Chicago  and  Alton 
R.  R.  Co.  v.  Chicago,  Vermilion  and  Wilmington  Coal  Co.  79 
111.  121. 

"A  party  who  has  paid  money  in  fulfillment  of  a  verbal 
contract,  which  the  other  refuses  or  becomes  unable  to  carry 
out,  may  recover  it  in  an  action  for  money  had  and  received. 
*  *  *  In  like  manner,  one  who  has  rendered  services  in 
execution  of  a  verbal  contract,  which,  on  account  of  the 
statute,  can  not  be  enforced  against  the  other  party,  can  re- 
cover the  value  of  the  services  upon  a  quantum  meruit.'" 
Browne  on  the  Statute  of  Frauds,  sec.  118  ;  1  Chitty  on  Con- 
tracts, p.  422,  (11th  ed.)  note ;  Pierce  v.  Paine,  28  Vt.  37 ; 
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King  v.  Brown,  2  Hill,  487;  Rosepaugh  v.  Vredenberg,  16 
Hun,  60 ;  Kidder  v.  i?Mw£,  1  Pick.  328 ;  Lane  v.  Shackford, 
5  N.  H.  133 ;  Williams  v.  Eerais,  108  Mass.  91 ;  Ray  v. 
Young,  13  Texas,  550 ;  JFefc/i  v.  Lawson,  32  Miss.  178 ; 
Knowhnan  v.  Bluett,  9  L.  E.  Exch.  307. 

Mr.  Eric  Winters,  and  Mr.  W.  J.  Lamb,  for  the  appellees : 

The  court  properly  took  all  the  defendant's  evidence  from 
the  jury.  The  judge  is  no  longer  required  to  submit  a  case 
to  the  jury  merely  because  some  evidence  has  been  introduced 
by  the  party  having  the  burden  of  proof,  unless  the  evidence 
"be  of  such  a  character  that  it  would  warrant  the  jury  to 
proceed  in  finding  a  verdict  in  favor  of  the  party  introducing 
it."  Jewell  v.  Parr,  13  C.  B.  916,  (E.  C.  L.  E.  76);  Com- 
monwealth v.  Clark,  4  Otto,  284. 

The  pretended  contract  being  by  letter,  the  court  properly 
construed  the  letters,  and  did  not  submit  them  to  the  jury. 
It  would  have  been  error  to  have  done  so.  Vanvalkenberg  v. 
Rogers,  18  Mich.  180;  Ramsey  v.  Gere,  5  Wis.  70;  United 
States  v.  Shaw,  1  Cliff.  317;  Luckhart  v.  Ogden,  30  Cal.  547; 
Auffenordt  v.  Stevens,  46  Conn.  411. 

As  to  requisites  of  a  contract  by  letters,  see  Northivestern 
Co.  v.  Meade,  21  Wis.  474;  Hutchison  v.  Blakeman,  3  Mete. 
(Ky.)  80 ;  Firth  v.  Lawrence,  1  Paige,  431 ;  Fenno  v.  Weston, 
31  Vt.  345;  Cornwell  v.  Krengel,  41  111.  364;  Berland  v. 
Guffey,  1  Grant,  (Pa.)   494;  McClay  v.  Harvey,  90  111.  525. 

As  to  variance  in  acceptance  of  proposal :  Frye  on  Spe- 
cific Performance,  sees.  167,  170;  RoutledgeY.  Grant,  4  Bing. 
653. 

The  travel  which  defendant  did,  and  the  moneys  which  he 
expended,  were  done  and  expended  solely  in  his  own  business, 
and  the  customers  which  he  obtained  were  his  own,  and  not 
the  plaintiffs',  for  which  there  can  be  no  recovery  under  the 
common  counts.  Ballard  v.  Bond,  32  Vt.  355 ;  Pierce  v. 
Paine,   28  id.  34;    Bowling  v.   McKenney,   124  Mass.   478; 
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Allen  v.  Jarvis,  20  Conn.  37;  Hosmer  v.  Wilson,  7  Mich.  294; 
Lockivood  v.  Barnes,  3  Hill,  131. 

To  make  an  incoming  partner  liable,  on  the  ground  that  he 
has  ratified  or  adopted  a  prior  contract,  it  must  appear  the 
act  of  adoption  was  done  on  his  behalf.  He  must  know  of 
its  existence  before  he  can  adopt  it.  1  Lindley  on  Partner- 
ships, 393,  392;  Goodenow  v.  Jones,  75  111.  48. 

To  sustain  a  general  count  for  work  and  labor,  it  must  be 
bestowed  for  the  benefit  of  the  defendant,  or,  in  other  words, 
come  to  his  use,  or  be  appropriated  to  him  with  his  consent. 
Ottman  v.  San  Francisco  Co.  20  Cal.  96 ;  Shrive  v.  Grimes,  4 
Littell,  (Ky.)  221 ;  Force  v.  Haines,  17  N.  J.  L.  385 ;  Cole  v. 
Clark,  3  Wis.  329;  Bender  v.  Bender,  37  Pa.  419;  Smith  v. 
Hatch,  46  N.  H.  146;  Richard  v.  Allen,  17  Me.  296. 

Mr.  Justice  Scholpield  delivered  the  opinion  of  the  Court : 

The  practice  of  withdrawing  the  evidence  from  the  jury, 
although  looked  upon  with  disfavor,  (Crowley  v.  Crowley,  80 
111.  469,  and  Smith  v.  Gillett,  50  id.  290,)  is  nevertheless 
admissible,  and  where  there  is  any  one  essential  allegation  of 
a  declaration  which  has  no  evidence  to  support  it,  we  have 
held  it  is  the  duty  of  the  court  to  exclude  from  the  consid- 
eration of  the  jury  all  the  evidence  in  the  case,  or  to  charge 
the  jury  that  there  is  no  evidence  to  support  the  essential 
allegation,  and  for  want  of  such  proof  to  find  for  the  defend- 
ant. (Poleman  v.  Johnson,  84  111.  269.)  Motions  to  exclude 
evidence,  and  motions  to  instruct  the  jury  to  find  for  the 
defendant  in  such  cases,  are  in  the  nature  of  demurrers  to 
evidence,  and  hence  they  admit  not  only  all  that  the  testi- 
mony proves,  but  all  that  it  tends  to  prove.  (Pennsylvania 
Co.  v.  Conlan,  101  111.  93.)  If  there  is  no  evidence  before 
the  jury,  on  a  material  issue,  in  favor  of  the  party  holding 
the  affirmative  of  that  issue,  on  which  the  jury  could,  in  the 
eye  of  the  law,  reasonably  find  in  his  favor,  the  court  may 
exclude  the  evidence,  or  direct  the  jury  to  find  against  the 
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party  so  holding  the  affirmative;  but  when  there  is  such 
evidence  before  the  jury,  it  must  be  left  to  them  to  deter- 
mine its  weight  and  effect.  (Best  on  Evidence,  (1st  Am.  ed. 
from  6th  Lon.  ed.)  sec.  82,  p.  112.)  It  is  not  within  the 
province  of  the  judge,  on  such  a  motion,  to  weigh  the  evi- 
dence and  ascertain  where  the  preponderance  is.  This  func- 
tion is  limited  strictly  to  determining  whether  there  is,  or  is 
not,  evidence  legally  tending  to  prove  the  fact  affirmed, — 
i.  e.f  evidence  from  which,  if  credited,  it  may  reasonably  be 
inferred,  in  legal  contemplation,  the  fact  affirmed  exists,  lay- 
ing entirely  out  of  view  the  effect  of  all  modifying  or  coun- 
tervailing evidence.  Hubner  v.  Feige,  90  111.  208 ;  Crowe  v. 
The  People,  92  id.  231 ;  Pennsylvania  Co,  v.  Stoelke,  Admr. 
104  id.  201. 

Under  this  view  of  the  law,  we  perceive  no  error  in  the 
ruling  of  the  Superior  Court  that  the  letters  were  not  suffi- 
cient evidence  of  a  written  contract,  under  the  Statute  of 
Frauds.  The  writing,  to  meet  the  requirement  of  the  statute, 
need  not  give  all  the  details,  but  it  must  express  the  sub- 
stance of  the  contract  with  reasonable  certainty,  either  by  its 
own  terms  or  by  reference  to  some  other  agreement  or  mat- 
ter from  which  it  can  be  ascertained  with  like  reasonable 
certainty.  (Atwood  v.  Cobb,  16  Pick.  227;  Ives  v.  Hazard, 
4  E.  I.  29;  Meadows  v.  Meadows,  3  McCord,  458.)  The 
contract  can  not  rest  partly  in  writing  and  partly  in  parol. 
(Seymour  v.  Belding,  83  111.  222;  Weaver  v.  Fries,  85  id. 
356.)  The  letters  here  fail  to  show  an  unqualified  agreement 
between  the  parties,  both  in  respect  of  the  quantity  of  lime 
to  be  delivered  and  the  price  to  be  paid  for  it,  which  were 
indispensable  elements  in  the  contract.  But  we  think  the 
Superior  Court  erred  in  excluding  all  evidence  of  the  parol 
contract,  and  in  refusing  to  admit  evidence  of  money  expended 
and  labor  performed  under  it  for  the  benefit  of  appellees. 

There  was  evidence  of  a  parol  contract,  competent  for  the 
consideration  of  the  jury,  made  in  March,  1879,  between 
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Arthur  T.  Howe,  James  B.  Ormsby,  Halsey  A.  Bovee  and 
Frederick  A.  Heath,  then  composing  the  firm  of  the  Marble- 
head  Lime  Company,  on  the  one  side,  and  the  appellant,  E. 
G.  Frazer,  on  the  other  side,  whereby  the  Marblehead  Lime 
Company  agreed  to  sell  and  deliver  to  appellant  all  the  lime 
he  could  sell  in  all  that  part  of  the  State  of  Iowa  north  of 
the  Chicago,  Burlington  and  Quincy  railroad,  also  in  any 
territory  in  Illinois  which  he  might  work  up  which  they  had 
not  already  worked  up,  and  also  in  any  territory  in  Minnesota 
and  Wisconsin  which  he  might  work  up,  for  and  during  the 
term  of  five  years  then  next  ensuing,  and  they  were  to  employ 
no  other  person  to  sell  lime  for  them,  and  to  sell  to  no  other 
person,  within  this  territory,  for  said  term  of  five  years.  In 
consideration  of  this,  appellant  was,  during  the  term,  to 
devote  himself,  so  far  as  reasonably  necessary,  to  the  busi- 
ness, buy  and  sell  no  other  lime  within  that  territory,  and 
pay  them,  for  lime  in  barrels,  sixty  cents  per  barrel,  and  for 
lime  in  bulk  at  the  rate  of  twenty  cents  per  barrel.  There 
was  some  delay,  at  the  first,  in  consequence  of  the  difficulty 
of  obtaining  satisfactory  freight  rates ;  but  the  evidence 
tends  to  show  this  was  but  temporary,  and  that  for  a  period 
of  near  eighteen  months  after  March,  1879,  both  parties 
acted,  in  selling  and  delivering  lime  within  the  designated 
territory,  under  a  recognized  contract,  which  the  evidence 
also  fairly  tends  to  show  was  that  above  stated.  There  was 
also  evidence  showing  that  the  Marblehead  Lime  Company 
manufactured  a  superior  quality  of  lime,  known  as  "Marble- 
head lime ; "  that  they  claimed  the  exclusive  right  of  using 
the  brand  of  that  name ;  that  they  were  anxious  to  have 
their  brand  introduced  throughout  the  State  of  Iowa,  and 
their  trade  elsewhere  increased,  and  that  appellant  was  a 
dealer  in  lime,  largely  acquainted,  and  doing  considerable 
business  in  the  territory  indicated  in  the  contract,  and  also 
that  he  was  a  competent  and  successful  dealer.  The  proof 
also  showed  that  the  Marblehead  Lime  Company,  in  Decern- 
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ber,  1880,  sold  their  kilns  and  established  business,  or  good 
will,  to  the  "Marblehead  Lime  and  Cement  Company,"  and 
thereafter  was  unable  to  comply  with  its  contract  with  ap- 
pellant, and  the  Marblehead  Lime  and  Cement  Company 
refused  to  carry  out  the  contract. 

During  the  progress  of  the  trial  appellant  offered  to  prove 
that  after  the  making  of  the  contract  in  March,  1879,  he  at 
once  proceeded  to  introduce  this  lime,  and  gave  away  car 
loads  of  the  lime,  and  spent,  during  the  year,  besides  his  ser- 
vices, several  thousand  dollars  in  expenses,  and  the  like  sum 
in  1880,  besides  the  value  of  his  services,  in  carrying  out  the 
contract.  Appellant  also  offered  to  prove  what  he  did,  and 
what  appellees  did,  under  the  contract;  that  he  expended, 
during  the  years  1879  and  1880,  upwards  of  $5000  in  carry- 
ing out  the  contract;  that  about  December  1,  1880,  he  had 
substantially  introduced  the  Marblehead  lime  throughout  the 
entire  territory  covered  by  the  contract,  and  that  the  Marble- 
head lime  trade  was  quite  well  established  by  him.  Appel- 
lant also  further  offered  to  prove,  when  parties  had  once 
been  induced  to  trade  in  that  lime  they  would  not  purchase 
any  other  lime  from  appellant,  and  that  he  thereby  lost  many 
customers  that  he  before  had  and  otherwise  would  have  had 
dealing  in  lime  generally.  He  also  offered  to  prove  that  when 
the  Marblehead  Lime  Company  sold  out  to  the  Marblehead 
Lime  and  Cement  Company,  they  received  $17,500  for  their 
established  trade,  or  good  will,  alone ;  that  the  trade  worked 
up  by  appellant,  under  his  contract,  at  the  time  of  the  sale 
constituted  more  than  one-fourth  of  the  entire  trade,  or  good 
will,  for  which  the  Marblehead  Lime  Company  received  the 
said  $17,500, — all  of  which  offers,  on  objection  being  inter- 
posed by  appellees,  were  rejected  by  the  court,  and  the  court 
ruled  that  the  proposed  evidence  was  inadmissible.  Evidence 
was  given  tending  to  show  that  by  December,  1880,  appel- 
lant had  succeeded  in  working  up  a  trade  in  Marblehead 
lime  in  that  part  of  Iowa  north  of  the  Chicago,  Burlington 
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and  Quincy  railroad ;  that  it  requires  both  skill  and  the  in- 
curring of  serious  expense  to  work  up  such  trade,  amounting 
to  several  thousand  dollars  per  annum,  and  that  the  exclu- 
sive privilege  of  selling  Marblehead  lime  in  that  territory  is 
worth  from  $3000  to  $5000  per  annum.  The  court,  on 
motion  of  appellees'  counsel,  excluded  all  the  evidence  from 
the  jury. 

The  general  doctrine,  as  asserted  in  Butcher's  Steel  Works 
v.  Atkinson,  68  111.  421,  that  where  a  party  has  had  the  ben- 
efit of  the  services  of  another,  under  a  parol  contract,  to 
which  he  successfully  pleads  the  Statute  of  Frauds,  he  is 
liable  to  that  other  for  the  value  of  his  services  under  a  quan- 
tum meruit,  is  conceded  by  appellees  to  be  the  law,  but  they 
contend  that  doctrine  has  no  application  here,  because  appel- 
lant's labors  were  bestowed  and  his  money  expended  solely  in 
his  own  business,  and  not  in  the  business  or  for  the  benefit 
of  the  appellees.  This  wholly  ignores  the  tendency  of  evi- 
dence that  was  given,  and  of  evidence  that  was  offered  to  be 
given  but  excluded  by  the  court  on  appellees'  motion.  As 
has  been  seen,  there  was  evidence  before  the  jury  tending  to 
show  that  trade  in  appellees'  lime  could  be  built  up  in  the 
territory  designated  in  the  contract,  of  great  value,  but  that 
this  necessitated  the  expenditure  of  money  and  the  bestowal 
of  labor,  and  appellant  offered  to  prove  that  he  did  expend 
a  large  amount  of  money  and  bestow  considerable  labor  in 
building  up  such  trade,  and  by  the  1st  of  December,  1880, 
he  had  thereby  succeeded  in  so  building  it  up  that  when  the 
Marblehead  Lime  Company  sold  out  to  the  Marblehead  Lime 
and  Cement  Company,  one-fourth  of  the  $17,500  which  it 
received  for  its  established  trade,  or  good  will,  was  in  conse- 
quence of  the  trade  he  had  so  built  up  in  the  territory  desig- 
nated in  the  contract,  and  that  after  appellant  had  induced 
customers  to  trade  in  Marblehead  lime,  they  would  not,  after- 
wards, deal  with  him  for  other  lime.  Instead,  therefore,  of 
his  money  being  expended  and   his  labor  bestowed  for  the 
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benefit  of  himself,  the  offer  was  to  prove  the  direct  reverse — 
that  it  was  to  his  material  loss,  and  to  the  great  pecuniary 
benefit  of  appellees.  The  theory  of  the  case  proposed  to  be 
made  out  by  appellant  is,  that  the  contract  was  of  ultimate 
benefit  to  both  himself  and  appellees,  but  that  it  required  a 
present  outlay  of  money  and  bestowal  of  labor  which  would 
not  be  compensated  for  at  the  time,  but  that  the  compensa- 
tion would  come  in  the  latter  years  of  the  term  embraced  by 
the  contract,  as  the  result  of  a  well  established  trade.  By 
the  refusal  to  perform  the  contract  appellant  has  lost  all  the 
labor  and  outlay,  and  been  deprived  of  the  anticipated  com- 
pensation, but  that  appellees,  by  their  sale,  have  enjoyed  all 
this.  This  is  certainly  not  equitable,  and  there  is  authority 
fully  sustaining  appellant's  right  to  recover  to  the  extent  ap- 
pellees have  derived  benefit  from  his  money  and  labor. 

In  Williams  v.  Bemis,  108  Mass.  91,  the  plaintiff  agreed, 
orally,  with  one  Towne,  the  defendant's  testator,  to  cultivate 
Towne's  land  for  two  years  for  two-thirds  of  the  crop  for  two 
years,  the  plaintiff  to  furnish  one-half  the  seed  and  all  the 
labor,  and  Towne  all  the  manure.  The  work  was  done  and 
seed  furnished  under  the  contract  the  first  year,  and  at  the 
expiration  of  the  first  year  the  crop  of  that  year  was  divided 
according  to  the  contract,  the  plaintiff  taking  two-thirds  and 
Towne  one-third  thereof.  Towne  then  refused  to  allow  the 
plaintiff  to  plant  the  land  the  second  year.  The  work  done 
and  seed  furnished  and  used  upon  the  land  by  the  plaintiff 
during  the  first  year  was  more  than  was  necessary  for  the 
first  year's  crop,  and  of  greater  value  than  the  plaintiff's 
share  of  the  crop,  and  inured  to  the  permanent  benefit  of  the 
land  and  of  the  crop  for  the  second  year,  as  was  understood 
and  anticipated  by  the  parties  when  the  contract  was  entered 
into  and  the  work  was  done  and  the  seed  used  upon  the 
land.  It  was  held  the  plaintiff  was  entitled  to  maintain  an 
action  for  work  done  and  materials  furnished  in  cultivating 
the  land.     The  court,  after  some  discussion  of  the  general 
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principles  applicable  in  such  cases,  proceed  thus:  "The 
defendant  insists  that  the  work  was  done  by  the  plaintiff  in 
the  cultivation  of  crops,  which  were  to  be  partly  his  own, 
and  was  not  done  upon  the  credit  of  Towne,  or  with  any 
expectation  of  charging  it  against  him.  Such  undoubtedly 
was  the  understanding  of  the  parties  originally.  But  as 
Towne  saw  fit  to  say  that  the  special  contract  was  not  bind- 
ing upon  him,  it  can  not  be  set  up  by  his  executor  as  bind- 
ing upon  the  plaintiff.  (King  v.  Welcome,  5  Gray,  41.)  It 
can  not  be  treated  as  a  nullity  for  one  purpose,  and  as  a 
contract  for  another.  It  required  two  years  for  its  comple- 
tion, and  both  parties  understood  that  there  was  to  be  nc 
profit  or  advantage  to  the  plaintiff  except  from  the  operation 
of  both  years  taken  together.  A  large  part  of  the  labor  and 
expense  incurred  in  the  first  year  had  no  reference  whatever 
to  the  operations  and  results  of  that  year  taken  by  itself,  but 
were  a  preparation  of  the  land  for  increased  productiveness 
in  the  second  year.  The  plaintiff  must  be  considered  as 
having,  in  that  way,  paid  in  advance,  in  part  at  least,  for  the 
privilege  of  using  the  land  in  the  second  year  in  the  manner 
agreed  upon.  By  the  repudiation  of  the  contract  he  has 
lost  the  privilege  which  he  had  so  paid  for.  The  considera- 
tion upon  which  he  made  that  payment  has  failed  by  the 
willful  act  of  the  other  party  to  the  contract,  and  he  is,  there- 
fore, entitled  to  recover  what  he  has  so  paid." 

In  Ray  v.  Young,  13  Texas,  550,  the  plaintiff  agreed  to 
build  certain  sheds,  etc.,  and  to  take  care  of  the  cattle  of 
the  defendant's  intestate  for  five  years,  for  which  he  was  to 
receive  one-fourth  of  the  increase.  Before  the  contract  was 
executed,  but  after  the  plaintiff  had  progressed  in  the  execu- 
tion thereof  on  his  side,  the  defendant's  intestate  died.  The 
Statute  of  Frauds  was  interposed  in  a  suit  brought  by  plain- 
tiff, but  it  was  held  plaintiff  was  entitled  to  recover  under 
a  quantum  meruit.  The  court,  among  other  things,  said : 
"It  is  contended  that,  induced  by  the  contract,  the  r  laintiff 
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had  been  at  the  expense  of  building  a  residence  and  erecting 
pens,  preparatory  to  taking  charge  of  the  stock  of  the  intes- 
tate. *  *  *  It  would  be  iniquitous  to  rule  that  the 
plaintiff  had  no  redress  for  injury  and  loss  that  the  defend- 
ant's intestate  had  induced  him  to  incur.  If  the  provision 
of  the  Statute  of  Frauds  cited  is  to  have  that  effect,  instead 
of  its  preventing  fraud  it  will  be  making  it  the  instrument 
and  means  of  perpetrating  fraud.  We  believe  that  the  plain- 
tiff is  entitled  to  compensation  for  his  labor  so  bestowed. " 

In  Welch  v.  Lawson,  32  Miss.  170,  the  plaintiff  had  pur- 
chased, by  parol,  a  tract  of  land  of  the  defendant,  and  at  the 
defendant's  request  had  gone  to  the  expense  of  moving  his 
family  on  it,  it  being  understood  that  the  defendant  would, 
at  the  earliest  convenient  time,  make  the  deed.  Afterwards, 
defendant  repudiated  the  contract,  and  plaintiff  was  forced 
to  remove.  He  recovered  a  judgment  in  the  trial  court  for 
expense  and  loss  thus  occasioned,  and  this  judgment  was 
affirmed  by  the  Supreme  Court.  It  was  said  by  the  court,  in 
delivering  its  opinion:  "The  case  would  fall  under  a  famil- 
iar rule — that  he  had  incurred  expense  and  trouble  at  the 
request  of  the  defendant — and  a  right  to  compensation  would 
follow  as  a  matter  of  course,  not  for  the  loss  of  the  bargain, 
but  for  the  loss  actually  sustained,  or  for  the  trouble  and  loss 
of  time  incurred.  It  is  a  salutary  principle  of  law  that 
every  man  is  bound  to  the  observance  of  good  faith  to  the 
extent  that  he  knows  that  he  is  trusted ;  and  it  is  not  neces- 
sary, to  hold  him  liable,  that  he  was  not  in  a  situation  to  be 
benefited, — he  must  act  so  as  not  to  injure  another  by  his 
conduct.  The  defendant  knew  the  extent  to  which  he  was 
trusted,  and  had,  by  his  own  act,  secured  the  confidence  of 
the  plaintiff.  He  could  not  be  ignorant  of  the  trouble  and 
expense  which  would  necessarily  be  incurred  by  the  plaintiff 
if  he  reposed  such  confidence  in  the  assurance  of  the  defend- 
ant as  one  man  may  reasonably  repose  in  another.  Under 
such  circumstances,  while  it  is  unquestionably  true  that  no 
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action  can  be  maintained,  either  to  recover  damages  for  the 
loss  of  the  land,  or  bargain,  or  for  a  specific  performance,  yet 
to  hold  that  the  action  can  not  be  sustained  to  recover  for  the 
injury  or  loss  already  named,  would  be  equivalent  to  saying 
that  the  subject  was  one  in  regard  to  which  fraud  or  bad 
faith  could  not  be  practiced." 

It  is  impossible  to  perceive  any  distinction,  in  principle, 
between  these  cases  and  the  case  here  made,  and  proposed 
to  be  made,  by  appellant. 

But  conceding  the  accuracy  and  application  of  the  princi- 
ple of  these  cases,  counsel  for  appellees  nevertheless  insist 
there  is  still  another  and  insuperable  reason  why  appellant 
can  not  recover  here.  It  is  shown  that  Halsey  A.  Bovee 
died  late  in  the  summer  of  1879,  and  that  Mary  A.  Bovee, 
his  widow,  did  not  become  a  member  of  the  firm  until  Janu- 
ary 1,  1880,  and  it  is  contended  the  death  of  Halsey  A. 
Bovee  was  the  dissolution  of  the  old  firm,  and  the  admission 
of  Mary  A.  Bovee  as  a  member  of  the  partnership  was  the 
formation  of  a  new  firm,  and  that  she,  in  the  absence  of  an 
express  assumpsit,  which  it  is  claimed  was  not  proved,  can 
not  be  made  liable  for  the  debts  of  the  old  firm.  The  evi- 
dence tended  to  show  that  Mary  A.  Bovee  simply  took  the 
place  of  her  husband  in  the  firm, — neither  taking  out  nor  put- 
ting in  anything ;  that  the  business,  with  her  express  consent 
and  approbation,  was  conducted  just  as  if  no  change  had 
ever  been  made  in  the  firm. 

While  it  is  true  that  the  incoming  partner,  in  the  case  of 
the  fluctuation  of  partners,  or  substitution  of  one  partner  for 
another,  is  not,  in  general,  liable  in  respect  of  debts  con- 
tracted by  the  firm  previously  to  joining,  yet  there  are  excep- 
tions to  the  rule,  and  it  has  been  held,  "that  payment  of 
interest  of  old  debts,  length  of  standing  in  the  firm,  knowledge 
of  the  state  of  the  books,  accompanied  with  benefit  derived 
from  the  contracts  on  which  they  are  founded,  will  be  evi- 
dence from  which  a  jury  may  infer  the  assent  of  the  in- 
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coming  partner  to  debts  previously  contracted  by  the  firm." 
(Collyer  on  Partnership,  (Perkins'  ed.)  sec.  522.)  Parsons, 
in  his  work  on  Partnership,  p.  435,  says  :  "On  the  whole,  we 
should  say  that  the  law  of  contracts  and  the  law  of  partner- 
ship lead  to  the  conclusion  that  the  new  partner  is  not  bound 
to  the  old  creditors,  unless  on  a  promise  to  them  for  a  con- 
sideration, both  of  which  might,  of  course,  be  indirect,  and 
implied  by  circumstances.  Whether  the  new  incoming  part- 
ner has  thus  assumed  the  old  debts,  is  sometimes  a  difficult 
question  of  mixed  law  and  fact.  It  certainly  may  be  implied 
by  circumstances,  and  what  circumstances  should,  in  any 
one  case,  imply  it,  is  a  question  partly  for  the  court  and 
partly  for  a  jury."  And  after  giving  illustrations,  he  adds: 
"And  in  general,  whatever  might  be  the  form  or  technical 
effect  of  the  contract,  if,  in  substance,  it  amounted  to  an 
agreement  by  the  incoming  partner  to  share  in  the  debts  due 
from  the  firm,  he  would  be  held  accordingly."  It  was  said 
by  Lord  Eldon,  in  Ex  parte  Reele,  6  Ves.  Jr.  604,  in  speaking 
of  this  question:  "Slight  circumstances  might  be  sufficient, 
where,  in  the  original  transaction,  the  party  to  be  bound  was 
not  a  partner,  but  at  the  subsequent  time  had  acquired  all 
the  benefit  as  if  he  had  been  a  partner  in  the  original  trans- 
action, and  it  would  not  be  unwholesome  for  a  jury  to  infer 
largely  that  that  obligation  clearly,  according  to  conscience, 
had  been  given  upon  an  implied  authority." 

If,  in  fact,  as  there  was  evidence  tending  to  prove,  Mary 
A.  Bovee  took  the  place  of  her  deceased  husband,  Halsey  A. 
Bovee,  in  the  firm,  intending  that  there  should  be  thereby  no 
change  in  the  business  and  operations  of  the  firm,  the  conclu- 
sion would  be  irresistible  that  she  intended  to  bear  the  same 
burdens  and  share  the  same  benefits  in  the  firm  that  her  hus- 
band, Halsey  A.  Bovee,  would,  had  he  continued  to  live,  and 
so,  necessarily,  to  take  his  place  in  all  contracts  whereby  he 
was  bound.  There  is,  moreover,  a  much  stronger  reason  in 
the  present  case  why  Mary  A.  Bovee  should  be  liable  as  one 
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of  the  partners,  under  a  quantum  meruit,  than  exists  in  ordi- 
nary cases  of  substitution  of  partners,  and  assumption  by 
incoming  partners  of  previous  firm  liabilities.  The  contract 
was  in  existence,  and  its  performance  continued  from  March, 
1879,  until  some  six  or  seven  months  after  Mary  A.  Bovee 
became  a  member  of  the  firm.  The  firm  that  refused  to  per- 
form it  was  the  firm  of  which  she  was  a  member,  and  yet  the 
sole  benefits  under  the  contract,  amounting,  as  we  have  seen, 
according  to  the  proof  offered,  to  more  than  one-fourth  of 
$17,500,  was  enjoyed  by  that  firm.  She  has  enjoyed  her 
pro  rata  part  of  the  profit  derived  from  appellant's  com- 
pliance with  his  part  of  the  contract,  and  ought,  therefore, 
to  be  liable,  under  a  quantum  meruit,  with  her  co-partners. 

The  objections  that  the  contract  was  unilateral,  and  that 
no  acceptance  was  sufficiently  proved,  go  only  to  the  weight  of 
the  evidence,  and  should,  therefore,  have  been  addressed  to 
the  jury,  and  not  to  the  court.  There  was  evidence  competent 
for  the  jury,  tending  to  prove  an  undertaking  on  the  part  of 
the  appellant  to  deal  exclusively  in  appellees'  lime  within  the 
territory  designated  in  the  contract,  and  there  were  circum- 
stances in  proof  from  which,  if  not  overcome  by  other  proof, 
it  would  be  implied  appellant  was  bound  to  devote  such  time 
as  was  reasonably  necessary  to  the  introduction  of  appellees' 
lime,  and  its  sale,  etc.  So,  also,  there  was  evidence  tending 
to  show,  and  which,  if  not  overcome  by  other  proof,  did  show, 
an  acceptance  of  appellees'  terms  by  appellant.  We  need 
only  repeat,  the  question  of  fact,  as  settled  by  the  preponder- 
ance of  the  evidence,  could  not  be  determined  by  the  court 
on  objection  to  the  introduction  of  evidence,  and  on  motion 
to  exclude  evidence. 

For  the  reasons  expressed  the  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 
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Henry  W.  Newberry  et  al. 

v. 

Eliphalet  W.  Blatchford  et  al. 

Filed  at  Ottawa  September  27,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Appeals— freehold  involved.  On  a  bill  filed  by  certain  devisees  in  a 
will  against  the  executors,  for  a  present  division  and  distribution  of  the 
estate,  both  real  and  personal,  and  for  a  construction  of  the  will  as  to  the 
time  of  the  distribution,  a  freehold  is  involved,  and  an  appeal  lies  directly 
from  the  circuit  court  to  this  court. 

2.  Same — of  a  second  appeal — what  matters  involved.  A  second  appeal 
in  the  same  case,  when  the  first  decision  covers  the  merits  of  the  controversy 
in  all  its  bearings,  brings  up  only  the  subsequent  proceedings  had  after  the 
mandate  of  the  court  of  last  resort  was  sent  down. 

3.  Reversal  with  directions — practice  in  the  court  below.  Where  a 
decree  has  been  reversed  by  this  court  on  the  merits,  finding  that  there  is  no 
equity  in  the  bill,  and  the  complainant  is  entitled  to  no  relief,  and  the  cause 
is  remanded  for  further  proceedings  in  conformity  with  the  opinion  of  this 
court,  nothing  remains  to  be  done  by  the  court  below  but  to  dismiss  the  bill. 
In  such  case  that  court  has  no  authority  to  allow  any  amendment  to  the  bill. 

4.  Same — effect  of  disregarding  the  mandate  of  this  court.  Although  it 
may  be  the  duty  of  the  court  below,  in  such  case,  to  dismiss  the  bill  upon 
motion,  on  the  filing  of  the  mandate  of  the  Supreme  Court,  which  it  refuses 
to  do,  yet  if  it  afterward,  on  the  final  hearing,  does  dismiss  such  bill,  although 
an  amended  bill  has  been  allowed  to  be  filed,  there  is  no  cause  of  complaint. 

5.  Former  adjudication — in  the  Supreme  Court — how  far  conclu- 
sive— and  in  what  manner  to  be  reviewed.  A  decision  of  a  case  on  its 
merits  by  an  appellate  court  is  final  as  to  the  matters  decided,  and  conclusive 
upon  the  parties  upon  a  second  appeal  or  writ  of  error  in  the  same  case. 
And  a  re-statement  of  his  case  by  a  complainant  after  the  merits  of  the  con- 
troversy have  been  determined  against  him  by  a  court  of  last  resort,  although 
his  amended  bill  may  contain  some  new  matter  that  would  not  have  been 
impertinent  in  the  original  bill,  will  not  give  such  party  such  a  standing  in 
court  as  to  enable  him  to  demand  another  adjudication  of  his  cause  on  a 
second  appeal. 

6.  The  Supreme  Court  has  no  power  to  review  a  previous  decision  in  the 
same  case,  except  on  petition  for  rehearing,  presented  in  conformity  with  its 
rules.  After  a  rehearing  has  been  had  the  court  will  not  re-open  the  discus- 
sion of  the  same  questions  previously  determined,  on  the  application  of  the 
same  parties,  especially  when  no  new  or  different  questions  are  presented. 
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7.  Same — when  binding  on  one  not  a  party.  While  the  rights  of  no  one 
are  to  be  barred  or  cut  off  by  a  decree  until  he  has  had  his  day  in  court,  yet 
when  a  decision  is  made  by  this  court  in  a  case  in  which  it  has  jurisdiction, 
touching  the  construction  of  a  will,  which  is  binding  upon  the  parties  before 
the  court,  it  will  be  conclusive  as  to  the  same  question  of  law  when  presented 
by  another  party  interested  in  the  same  fund,  under  the  same  will. 

8.  Same — res  judicata,  how  presented.  On  a  second  appeal  in  the  same 
case  to  the  Supreme  Court,  the  record  presenting  the  same  questions  decided 
in  the  first  appeal,  the  question  of  res  judicata  may  be  presented  and  con- 
sidered without  any  formal  plea. 

9.  Parties — bill  asking  advice  as  to  administration  of  a  public  char- 
ity— the  Attorney  General  as  a  proper  or  necessary  party.  In  all  bills 
asking  the  advice  or  direction  of  a  court  of  equity  as  to  the  administration  of 
a  public  charity,  and  especially  where  waste  or  mismanagement  is  appre- 
hended, or  where  the  decree  will  affect  the  interests  of  the  cestuis  que  trust, 
the  Attorney  General,  or  other  public  officer  whose  duty  it  may  be  to  have  a 
care  in  such  matters,  is  a  proper  party,  either  as  complainant  or  defendant. 
Courts  not  infrequently  hesitate  to  decree  concerning  a  public  charity,  unless 
the  general  law  officer  representing  the  donees  is  a  party  in  some  way. 
Exceptional  cases  are,  where  the  charity  or  bounty  is  in  the  hands  of  trustees 
charged  by  the  donor  specifically  with  its  management  for  the  cestuis  que 
trust. 

10.  A  testator  provided  in  his  will  that  upon  the  happening  of  a  certair. 
contingency  his  entire  estate  should  be  divided  into  two  equal  portions  by 
his  executors,  and  one-half  thereof  devoted  to  a  public  library,  and  the  other 
half  given  to  certain  relatives,  as  his  devisees,  and  a  bill  was  filed  by  certain 
of  his  heirs,  claiming  to  be  the  donees  of  one-half  of  the  estate,  for  a  division 
and  distribution  of  their  shares,  and  for  a  construction  of  the  will  as  to  the 
right  to  an  immediate  distribution,  but  not  asking  any  advice  of  the  court  as 
to  the  management  of  the  bounty  to  the  public,  and  not  intimating  that  the 
trustees  who  were  specifically  charged  with  its  management  were  in  any  man- 
ner wasting  or  mismanaging  the  fund:  Held,  that  there  was  no  necessity  to 
have  made  the  Attorney  General  a  party  to  the  bill. 

11.  Had  it  appeared  the  trustees  were  misappropriating  the  trust  fund,  it 
would  no  doubt  have  been  the  duty  of  the  Attorney  General  to  interpose  for 
its  preservation.  It  is  only  where  the  trustees  having  charge  of  the  fund 
unite  in  an  abuse  of  their  trust,  and  there  is  no  one  having  a  right  to  sue  in 
his  own  name  concerning  it,  as  is  the  case  with  regard  to  a  public  charity, 
that  the  suit  must  of  necessity  be  instituted  by  the  Attorney  General. 

12.  There  is  a  distinction  where  trustees  of  a  charity  are  appointed  by  the 
donor,  and  where  none  are  appointed,  but  there  is  a  devise  immediately  to 
charitable  uses.  In  the  latter  case  there  can  be  no  decree  unless  the  Attor- 
ney General  be  made  a  party,  but  otherwise  where  trustees  are  appointed  by 
the  donor. 
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13.  Cross-bill — when  proper.  One  object  to  be  attained  by  a  cross- 
bill is  to  discover  evidence  to  defend  against  that  which  is  alleged  against  the 
defendant,  and  another  is  to  secure  affirmative  relief,  not  obtainable  on  his 
answer,  touching  the  matter  in  the  original  bill. 

14.  Same — when  not  allowed.  A  defendant  in  chancery  will  not  be  per- 
mitted to  file  a  cross-bill  when  he  seeks  no  discovery,  and  no  affirmative 
relief  is  sought  different  from  that  sought  in  the  original  bill.  If  it  is  filed 
in  violation  of  such  rule,  it  may  properly  be  stricken  from  the  files.  The 
practice  will  not  permit  a  defendant  to  file  a  cross -bill  claiming  the  same 
thing  may  be  done  that  is  sought  by  the  original  bill.  A  demurrer  would  lie 
to  such  a  cross-bill,  or  it  might  be  dismissed  on  motion. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Mr.  Wirt  Dexter,  Messrs.  McCagg,  Culver  &  Butler, 
Messrs.  Lawrence,  Campbell  &  Lawrence,  and  Mr.  James 
McCartney,  Attorney  General,  for  the  appellants : 

An  appeal  lies  to  this  court  directly,  because  a  freehold  is 
involved  in  the  litigation,  and  also  because  the  State  is  a 
party.  Carter  v.  Penn,  99  111.  390;  Laws  of  1879,  sec.  88, 
p.  222. 

The  defence  of  res  judicata  must  be  set  up  by  plea  or 
answer,  and  can  not  be  raised  by  demurrer  to  the  bill.  Chi- 
cago, Burlington  and  Quincy  R.  R.  Co.  v.  Lee,  87  111.  461. 

To  make  a  matter  res  judicata  there  must  be  an  identity 
of  subject  matter  and  of  the  cause  of  action,  of  the  persons 
and  parties,  and  in  the  quality  of  the  persons  for  or  against 
whom  the  claim  has  been  made.  Freeman  on  Judgments, 
sec.  252 ;  Bouvier's  Law  Die.  465 ;  Miller  v.  McMannis,  57 
111.  156. 

As  to  the  rule  stare  decisis,  and  its  use  and  proper  applica- 
tion, counsel  cited  and  quoted  largely  from  Headen  v.  Rust, 
39  111.  192  ;  Bowers  v.  Green,  1  Scam.  19  ;  Matlett  v.  Butcher, 
41  111.  383 ;  Butler  v.  Van  Weickle,  4  Hill,  461 ;  Pratt  v. 
Brown,  3  Wis.  609;  Towle  v.  Fumie,  15  N.  Y.  425;  Leavitt 
v.  Blatchford,  17  id.  533 ;  Leavitt  v.  Mariatt,  6  Ohio,  78  ; 
Williams  v.  Gibbes  et  al.  17  How.  257 ;   Woolsey  v.  Judel,  4 
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Duer,  490 ;  Shields  v.  Perkins,  2  Bibb,  231 ;  In  re  South  Dur- 
ham Co.,  Smith's  case,  Law  Kep.  11,  Ch.  Div.  579 ;  Frink 
et  al.  v.  Darst,  14  111.  304 ;  Gwin  et  al  v.  McCarroll,  1  S.  & 
M.  371 ;  San  Francisco  v.  Spring  Valley  Water  Works,  48 
Cal.  493 ;  Callendar's  Admr.  v.  Keystone  Mutual  Life  Ins.  Co. 
23  Pa.  St.  471. 

This  court  has  held  that  upon  a  second  appeal  it  would 
not  reexamine  questions  settled  upon  the  first  appeal,  and 
would  consider  only  such  errors  as  were  assigned  upon  that 
portion  of  the  record  since  the  first  appeal.  Hollowbush  v. 
McConnel,  12  111.  204;  Ellston  v.  Kennicott,  52  id.  274; 
Cook  v.  Norton,  61  id.  285 ;  Reed  v.  West,  70  id.  479 ;  Kings- 
bury v.  Buckner,  id.  514;  Rising  v.  Carr,  id.  596;  Chicago 
and  Alton  R.  R.  Co.  v.  The  People,  72  id.  82 ;  Tuttle  v. 
Garnett,  74  id.  444 ;  Hough  v.  Harvey,  84  id.  309 ;  Smith  v. 
Brittenham,  94  id.  624.  But  there  must  be  identity  of  the 
parties,  of  the  issues,  and  of  evidence,  as  there  was  in  all  the 
cases  cited. 

That  the  Attorney  General  is  a  proper  and  necessary  party 
to  every  suit  which  may  affect  a  public  charity,  is  well  settled 
by  the  authorities.  Story's  Equity  Pleading,  sec.  222  ;  Tudor 
on  Charitable  Uses,  161 ;  Parker  v.  May,  5  Cush.  336 ;  Jack- 
son v.  Phillips,  14  Allen,  579 ;  Society  v.  Society,  55  N.  H. 
463;  Chamberlains.  Stearns,  111  Mass.  267;  Well  Beloved, 
etc.  v.  Jones,  1  Sim.  &  Stu.  40 ;  Cook  v.  Duckenfield,  2  Atk. 
563;  Bev.  Stat.  1874,  chap.  14,  p.  163;  Going  v.  Emery,  16 
Pick.  119;  Harvard  College  v.  Society  for  Promoting  Theo- 
logical Education,  3  Gray,  280;  Attorney  General  v.  Dublin, 
38  N.  H.  459 ;  Heuser  et  al.  v.  Harris,  42  Bl.  431. 

The  decision  rendered  upon  the  former  hearing,  in  the 
absence  of  the  Attorney  General,  could  not  bind  him,  and 
therefore  was  not  conclusive  upon  any  of  the  parties  to  the 
suit.  Scott  v.  Bennett,  1  Gilm.  646 ;  Lietze  v.  Clabaugh,  59 
111.  136 ;  Deniston  v.  Hoagland,  67  id.  265 ;  Ridgeway  v. 
Underwood,  id.  421 ;  McCall  v.  Lesher,  2  Gilm.  48. 
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Messrs.  Isham  &  Lincoln,  for  the  appellees : 
A  second  appeal  brings  before  this  court  only  the  proceed- 
ings subsequent  to  the  mandate,  and  does  not  authorize  an 
inquiry  into  the  merits  of  the  original  decree.  The  only 
question  is,  did  the  lower  court  err  in  carrying  into  effect  the 
mandate  sent  down  by  this  court.  Brown  v.  McArthur,  7 
Wheat.  78 ;  Corning  v.  Troy  Factory,  15  How.  466 ;  Hough  v. 
Harvey,  84  111.  310;  Hollowbushv.  McConnel,  12  111.  203; 
Washington  Bridge  v.  Stewart,  3  How.  413;  Kingsbury  v. 
Buckner,  70  111.  515;  Southard  v.  Russell,  16  How.  547; 
Roberts  v.  Cooper,  20  id.  467 ;  Diversey  v.  Johnson,  93  111. 
547 ;  Clayes  v.  White,  83  id.  540. 

The  construction  of  the  will  having  been  adjudicated 
against  the  complainants,  the  court  below  should  have  dis- 
missed the  bill.  Wadhams  v.  Gay,  83  111.  250;  Boggs  v. 
Willard,  70  id.  315;  Puterbaugh  v.  Elliott  et  al  22  id.  158; 
Watkins  v.  Bliss,  2  Dickens,  701. 

Messrs.  Boutell  &  Watebman,  also  for  the  appellees : 
That  the  Attorney  General  was  not  a  necessary  party 
merely  because  a  legacy  is  given  to  a  public  charity,  see  Mit- 
ford  &  Tyler's  Equity  Pleading,  20  ;  Chitty  v.  Parker,  4  Brown, 
C.  C.  38 ;  1  Daniell's  Chancery  Pr.  138 ;  Attorney  General  v. 
Warner,  2  Swanst.  291 ;  Morrill  v.  Lawson,  4  Viner,  501. 

The  cross-bill  filed  by  the  Attorney  General  makes  sub- 
stantially the  same  case  presented  in  the  original  bill,  which 
has  been  decided. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  question  whether  this  court  has  jurisdiction  in  the  first 
instance  to  hear  the  appeal  in  this  case  has  been  fully  con- 
sidered. A  majority  of  the  court  are  of  opinion  a  freehold 
is  involved  in  the  case,  and  therefore  the  appeal  lies  directly 
from  the  circuit  court  to  this  court.  In  that  conclusion  the 
writer  does  not  concur,  being  of  opinion  the  case  is  one  in- 
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volving  only  the  construction  of  a  will,  and  that  no  freehold 
is  involved.  No  discussion  of  either  position  taken  will  be 
attempted.  It  is  deemed  sufficient  to  state  the  conclusion 
reached  by  the  majority  of  the  court  after  mature  considera- 
tion. 

This  case  now  comes  before  this  court  on  a  second  appeal. 
The  substance  of  the  original  bill,  and  the  questions  of  law 
there  determined  concerning  the  matters  in  contention,  are 
fully  stated  in  the  opinion  of  the  court  then  delivered. 
(Blatchford  v.  Newberry,  99  111.  11.)  Eeference  is  made  to 
that  case  for  a  statement  of  the  facts  necessary  to  an  under- 
standing of  the  questions  of  law  discussed.  As  there  stated, 
it  is  a  case  involving  the  construction  of  a  will,  and  the  clause 
construed  has  relation  to  the  time  of  the  division  and  distri- 
bution of  the  estate  of  Walter  L.  Newberry,  deceased.  It 
was  determined  it  was  the  plain  purpose  of  the  testator,  as 
expressed  in  his  will,  no  division  or  distribution  of  his  estate 
should  be  made  until  after  the  termination  of  the  three  lives 
mentioned,  and  only  at  a  time  after  the  whole  estate  should 
have  fallen  into  the  trustees,  under  his  will,  disincumbered 
of  all  further  uses  for  the  daughters  of  the  testator,  or  his 
widow.  The  conclusion,  reached  after  mature  consideration, 
was,  that  by  a  correct  reading  of  that  paragraph  of  the  will 
the  period  for  the  division  and  distribution  of  the  testator's 
estate  had  not  arrived,  and  would  not  arrive  until  the  death 
of  his  widow,  who  had  survived  both  of  his  daughters,  and 
was  still  living.  The  circuit  court  had  construed  the  will 
differently,  and  decreed  a  division  and  distribution  of  the 
estate,  and  on  account  of  that  error  its  decree  was  reversed, 
and  the  cause  remanded  for  further  "proceedings  in  conform- 
ity" with  the  opinion  of  this  court.  On  a  petition  filed  for 
that  purpose,  conforming  to  the  rules  of  this  court  in  such 
matters,  a  rehearing  was  allowed,  and  the  cause  placed  back 
on  the  docket  for  re-argument.  But  after  another  full  and 
exhaustive    discussion   of   the    questions    presented    by   the 
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record,  a  majority  of  the  court  adhered  to  the  conclusion 
reached  on  the  former  hearing,  and  caused  the  opinion  then 
delivered  to  be  refiled,  as  containing  a  full  expression  of  the 
views  entertained  by  a  majority  of  the  court. 

On  the  remittitur  from  this  court  being  filed,  had  the  cir- 
cuit court  conformed  to  the  practice,  as  stated  by  this  court 
in  Wadhams  v.  Gay,  83  111.  250,  and  had  it  proceeded  in 
conformity  with  the  opinion  of  this  court,  as  it  was  directed 
to  do,  it  would  seem  nothing  remained  for  it  to  do  but  to 
dismiss  the  bill.  What  other  proceeding  would  conform  to 
the  opinion  of  this  court  in  that  behalf  ?  The  construction 
there  given  to  the  will,  holding  the  period  of  distribution  had 
not  yet  arrived,  was  a  final  decision  of  the  case  on  its  merits, 
and  it  is  not  perceived  under  what  authority  any  amendment 
could  thereafter  be  made  to  the  bill.  But  this  branch  of  the 
case  will  be  further  remarked  upon  as  the  discussion  goes  on. 

After  the  mandate  of  this  court  was  filed  in  the  circuit 
court,  complainants  obtained  leave  from  the  court  to  amend 
their  bill,  which  was  done.  There  is  some  difficulty  in  ascer- 
taining what  new  matter  was  introduced  into  the  bill  other 
than  making  the  Attorney  General  of  the  State  a  defendant, 
for  the  reason  the  amended  bill  took  the  form  of  a  restate- 
ment of  the  entire  case.  Giving  to  the  amended  bill  a  care- 
ful consideration,  it  is  not  discovered  any  new  matter  is 
introduced  other  than  stating  more  fully  facts  concerning  the 
personal  history  of  the  testator,  and  the  situation  and  char- 
acter of  his  property,  which  it  was  thought  might  aid  in 
ascertaining  the  true  interpretation  of  that  clause  of  the  will 
the  court  was  asked  to  construe.  What  are  called  new  facts, 
alleged  in  the  amended  bill,  throw  no  light  on  the  principal 
question  involved,  viz.,  the  construction  of  the  will.  Not- 
withstanding the  amendment  to  the  bill,  it  is  in  all  material 
respects  the  same  record  that  was  before  the  court  on  a 
former  appeal.  A  restatement  of  his  case  by  a  complainant, 
after  the  merits  of  the  controversy  have  been  determined 
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against  him  by  a  court  of  last  resort,  although  his  amended 
bill  might  contain  some  new  matter  that  would  not  have  been 
impertinent  in  his  original  bill,  will  not  give  a  party  any 
such  standing  in  court  as  would  enable  him  to  demand 
another  adjudication  of  his  cause  on  a  second  appeal.  That 
would  enable  a  party  to  experiment  with  the  court,  and 
would  certainly  introduce  a  most  pernicious  practice,  not 
heretofore  tolerated  in  this  State. 

It  will  be  noticed,  on  inspection,  that  both  the  original  and 
amended  bills  present  only  that  clause  of  the  testator's  will 
relating  to  the  final  period  of  distribution  of  his  estate,  for 
construction.  The  division  of  the  estate  the  trustees  were 
asked  to  make  between  the  heirs  of  the  testator  and  the  do- 
nees of  the  library  fund,  was  a  mere  incident  to  the  principal 
relief  sought.  It  would  be  allowed  or  denied,  as  a  matter  of 
course,  as  the  will  shall  be  construed  one  way  or  the  other. 
It  is  apparent,  then,  as  respects  the  question  presented  by 
the  amended  bill,  it  is  identical  with  that  determined  by  the 
court  in  its  opinion  on  the  original  bill,  when  it  was  before 
this  court  on  the  first  appeal.  A  definite  construction  was 
then  given  to  that  clause  of  the  will  about  which  the  whole 
controversy  hinges.  As  has  been  seen,  it  was  then  deter- 
mined it  was  the  plain  purpose  of  the  testator,  as  expressed 
in  his  will,  the  final  distribution  of  his  estate  should  not  be 
made  until  after  the  death  of  his  widow,  in  case  she  should 
survive  his  daughters,  and  that  any  other  construction  of  his 
will  would  be  to  make  a  new  will  for  him,  instead  of  con- 
struing the  one  he  had  made.  That  decision  covered  the 
whole  ground,  and  left  nothing  further  to  decide,  either  on 
the  original  or  amended  bill. 

It  is  obvious  that  construction  of  the  testator's  will  is  con- 
clusive on  complainants  in  the  original  bill.  It  is  a  decision 
of  a  court  of  last  resort,  having  jurisdiction  of  the  parties 
and  the  subject  matter  of  litigation — definitive  in  its  charac- 
ter, comprehending  the  whole  merits  of  the  controversy,  and 
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under  the  known  rule  of  law  such  a  decision  is  obligatory 
upon  and  conclusive  as  to  the  same  parties  everywhere,  and 
in  this  court  as  well  as  in  all  other  courts.  It  is  not  neces- 
sary to  look  elsewhere  than  to  the  decisions  of  this  court  for 
authorities  declaring  this  doctrine.  They  are  full  to  the 
point  a  second  appeal  in  the  same  case,  where  the  first  de- 
cision covers  the  merits  of  the  controversy  in  all  its  bearings, 
brings  up  only  the  subsequent  proceedings  had  after  the 
mandate  of  the  court  of  last  resort  was  sent  down.  Hollow- 
hush  v.  McConnel,  12  111.  203 ;  Reed  v.  West,  70  id.  479 ; 
Smith  v.  Brittenham,  94  id.  624.  It  has  often  been  held, 
as  in  Rising  v.  Carr,  70  111.  596,  this  court  has  no  power  to 
review  its  previous  decisions  except  on  petition  for  rehearing, 
presented  in  conformity  with  the  rules  of  this  court,  and  that 
has  been  done  once  in  this  case.  It  is  now  useless  to  ask 
this  court  to  re-open  the  discussion  of  the  same  questions 
previously  determined,  on  the  application  of  the  same  parties, 
and  especially  so  in  view  of  the  fact  no  new  or  different  ques- 
tions are  presented,  so  far,  at  least,  as  complainants  in  the 
original  bill  are  concerned.  As  to  them  the  discussion  must 
be  regarded  as  forever  closed,  and  the  decision  adverse  to 
them  must  stand.  The  reason  for  the  rule  adopted  on  this 
subject  is  well  and  forcibly  stated  in  Holloivbush  v.  McConnel, 
where  it  is  said :  "There  must  be  an  end  of  litigation  some- 
where, and  there  would  be  none  if  parties  were  at  liberty,  after 
a  case  has  received  a  final  determination  of  a  court  of  last 
resort,  to  litigate  the  same  matter  anew,  and  bring  it  again 
and  again  before  the  court  for  its  decision. "  The  principle  of 
that  case,  and  the  language  in  which  it  is  expressed,  has  often 
been  approved  in  more  recent  decisions  of  this  court,  and  no- 
tably in  Cook  v.  Norton,  61  111.  285,  and  in  Ogden  v.  Larrabee, 
70  id.  510.  This  court  will  not  enter  again  upon  the  consid- 
eration of  the  merits  of  the  case,  as  presented  by  complain- 
ants' bill.  This  would  imply  a  right  in  this  court  to  review 
its  previous  decision  in  the  same  case  on  a  second  appeal — a 
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right  it  distinctly  disclaims.  Complainants  have  had  their 
day  in  court,  and  they  can  not,  with  any  show  of  reason,  ask 
to  have  another.  The  law  forbids  it,  to  the  salutary  end  all 
litigation  may  be  confined  within  certain  limits,  beyond  which 
parties  may  not  go. 

The  insistence,  the  question  of  res  judicata,  if  made  at  all, 
must  be  presented  by  plea  in  a  case  like  this,  has  so  little  in 
its  support,  either  in  reason  or  authority,  the  point  made  is 
not  considered  of  sufficient  gravity  to  require  discussion.  It 
would  be  singular,  indeed,  if  a  court  could  not  discover  the 
same  record  on  a  second  appeal,  presented  the  precise  same 
question  it  did  on  the  first  appeal,  to  the  same  court. 

Another  branch  of  the  case  will  now  be  considered.  De- 
fendants have  assigned  cross-errors,  upon  which  they  ask  the 
judgment  of  the  court.  First,  the  court  below  erred  in  not 
dismissing  complainants'  bill,  on  the  motion  of  defendants, 
made  on  filing  in  that  court  the  mandate  of  the  Supreme 
Court  after  its  former  decision;  and,  second,  in  allowing 
amendments  to  the  bill  after  such  mandate  was  filed  in  that 
court.  As  respects  the  first  cross-error  assigned,  it  would 
seem  to  be  sufficient  to  say,  as  the  fact  is,  the  court  did  dis- 
miss the  original  and  amended  bills,  although  it  was  not  done 
until  the  final  hearing,  and  defendants  would  hardly  have 
any  just  cause  for  complaint  on  that  score,  as  a  dismissal  of 
complainants'  bills  was  all  their  motion  contemplated.  The 
complications  in  the  case  all  arise  out  of  the  action  of  the 
court,  after  the  mandate  of  this  court  was  made  known  to  it, 
in  allowing  amendments  to  the  bill.  The  rule  governing  the 
practice  in  such  cases  would  seem  to  be  as  well  settled  in 
Wadhams  v.  Gay,  as  any  rule  can  be.  It  is  as  stated  in  that 
case,  where  a  cause  in  chancery  has  been  determined  by  a 
court  of  last  resort  upon  its  merits,  the  court  finding  there  is 
no  equity  in  the  bill,  and  the  cause  is  remanded  for  further 
proceedings  in  conformity  with  its  opinion,  it  is  the  duty  of 
the  court,  on  receiving  the  mandate  of  the  Supreme  Court, 
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to  dismiss  the  bill  for  want  of  equity,  that  there  may  be  an 
end  to  the  matter  in  litigation, — otherwise  there  would  be  a 
ceaseless  round  of  litigation,  lasting  as  long  as  the  parties 
would  be  able  to  bear  the  expenses  attendant  thereon.  The 
repose  of  society  forbids  the  adoption  of  any  policy  that 
would  lead  to  such  results.  In  the  case  cited,  it  was  held  it 
was  not  in  conformity  with  the  opinion  of  the  court  finding 
there  was  no  equity  in  the  bill,  to  permit  complainants  to 
dismiss  their  bill  without  prejudice,  and  on  account  of  that 
error  the  decree  of  the  circuit  court  was  again  reversed.  An 
obvious  reason  for  the  decision  in  that  case  is,  it  would 
permit  a  renewal  of  the  litigation  by  the  same  parties  in  that 
or  another  forum,  which  would  be  against  the  policy  of  the 
law.  Conforming  to  this  rule3  it  would  seem  to  have  been 
the  duty  of  the  circuit  court  to  have  dismissed  complainants' 
bill  on  receiving  the  mandate  of  the  Supreme  Court  to  pro- 
ceed in  conformity  with  its  opinion  finding  the  bill  had  no 
equity.  But  the  court  permitted  an  amendment  of  the  orig- 
inal bill  in  matters  of  statement,  and  by  making  a  new  party 
defendant,  viz.,  the  Attorney  General  of  the  State,  and  after- 
wards, on  demurrer,  dismissed  the  original  and  amended 
bills  of  complainants,  and  also  the  cross-bill  of  the  Attorney 
General,  filed  on  behalf  of  the  People  of  the  State.  That 
decision,  both  complainants  and  the  Attorney  General  insist 
was  error. 

It  is  not  perceived  on  what  ground  complainants  may  find 
fault  with  the  decision  of  the  circuit  court  dismissing  their 
own  bill  and  the  cross-bill  on  behalf  of  the  People  of  the 
State.  As  has  been  considered,  so  far  as  they  are  concerned 
their  rights  had  been  conclusively  determined  by  the  Supreme 
Court  on  their  first  appeal.  The  general  doctrine  running 
through  all  the  books  on  this  subject,  that  when  a  cause 
has  been  once  determined  by  a  court  of  last  resort,  in  a  deci- 
sion covering  the  merits  of  the  case,  the  unsuccessful  party 
can  not  have  another  hearing  on  a  second  appeal  as  to  the 
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same  matters,  is  not  questioned  by  counsel  for  complainants  ; 
but  in  some  way,  because  the  Attorney  General,  as  is  now 
said,  was  a  necessary  party  to  their  bill,  in  order  to  the 
efficient  protection  of  the  rights  of  the  People  of  the  State  in 
a  public  and  munificent  charity,  and  was  not  made  a  party, 
it  is  insisted  the  whole  case  will  again  be  opened  as  to  all 
questions  made,  not  only  to  hear  the  cause  of  the  People, 
but  as  to  complainants  also.  The  position  taken  is  assumed 
by  complainants  for  the  first  time  on  this  their  second  appeal. 
No  suggestion  was  made  by  either  party  on  the  first  appeal 
as  to  the  want  of  proper  parties,  either  as  complainants  or 
defendants. 

But  if  it  be  assumed  the  name  of  the  Attorney  General 
was  inadvertently  omitted  as  a  defendant  to  the  original  bill 
by  accident  or  mere  oversight,  the  difficulty  does  not  lie  in 
ascertaining  the  rule  of  law  on  this  subject,  but  in  its  appli- 
cation. The  doctrine  no  doubt  is,  that  in  all  bills  asking 
the  advice  or  direction  of  court  of  equity  as  to  the  adminis- 
tration of  a  public  charity,  and  especially  where  waste  or 
mismanagement  is  apprehended,  or  where  the  decree  would 
affect  the  interests  of  the  cestuis  que  trust,  the  Attorney  Gen- 
eral, or  other  public  officer  whose  duty  it  may  be  to  have  a 
care  in  such  matters,  is  a  proper  party,  either  as  complainant 
or  defendant,  and  courts  not  infrequently  hesitate  to  decree 
concerning  a  public  charity  unless  the  general  law  officer 
representing  the  donees  is  a  party  in  some  way.  Exceptional 
cases  are,  where  the  charity  or  bounty  is  in  the  hands  of  trus- 
tees charged  by  the  donor  specifically  with  its  management 
for  the  cestuis  que  trust.  There  is  much  subtle  learning  in  the 
books  on  this  subject,  but  it  is  not  deemed  necessary  to  restate 
it,  as  it  would  tend  in  no  considerable  degree  to  enlighten  the 
present  inquiry.  What  application  the  doctrine  contended 
for  by  counsel  can  have  to  the  case  before  the  court  is  not 
understood.  Neither  by  their  original  or  amended  bill  do 
complainants  ask  any  advice  of  the  court  as  to  the  adminis- 
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tration  or  management  of  the  bounty  of  the  testator  to  the 
People  of  the  State.  It  was  a  matter  in  which  they  had  no 
rightful  authority  to  intermeddle,  nor  did  they  assume  to  do 
so.  All  they  desired  was  a  division  of  the  trust  fund  between 
the  library  fund  and  themselves,  as  devisees  under  the  will. 
The  trust  fund  was  then  in  the  hands  of  trustees  under  the 
will  of  the  donor,  and  who  were  specifically  charged  with  its 
management.  There  was  no  intimation,  either  in  the  original 
or  cross-bill,  the  trustees  were  in  any  manner  misappropriating 
or  wasting  the  fund  over  which  they  had  been  given  control, 
and  there  was  therefore  no  necessity  for  the  watchful  inter- 
ference by  the  law  officer  of  the  People  of  the  State.  Had  it 
appeared  the  trustees  were  misappropriating  the  trust  fund, 
it  would  no  doubt  have  been  the  duty  of  the  Attorney  General 
to  interpose  for  its  preservation.  It  is  only  where  the  parties 
having  charge  of  the  fund  unite  in  an  abuse  of  their  trust, 
and  there  is  no  one  having  a  right  to  sue  in  his  own  name 
concerning  it,  as  is  the  case  wTith  regard  to  a  public  charity, 
the  suit  must,  ex  necessitate  rei,  be  instituted  by  the  Attorney 
General.  In  this  case  the  trustees  having  charge  of  the  trust 
under  the  will  of  the  testator  were  before  the  court,  and  had 
anything  been  necessary,  either  to  the  management  or  preser- 
vation of  the  fund,  the  court  would  have  compelled  them  to 
adopt  suitable  measures  to  that  end.  Following  closely  what 
was  said  by  the  Chancellor  in  Monill  v.  Lawson,  4  Viner, 
500,  PI.  11,  Mr.  Daniell,  in  his  work  on  Chancery  Practice, 
formulates  the  rule  in  such  cases  with  as  much  accuracy  as 
is  attainable  in  such  matters,  where  he  says :  "It  seems  that 
there  is  a  distinction  where  trustees  of  the  charity  are  ap- 
pointed by  the  donor  and  where  no  trustees  are  appointed, 
but  there  is  a  devise  immediately  to  charitable  uses.  In  the 
latter  case  there  can  be  no  decree  unless  the  Attorney  Gen- 
eral be  made  a  party,  but  otherwise  where  trustees  are  ap- 
pointed by  the  donor.  Therefore,  where  a  bill  was  filed  to 
establish  a  will,  and  to  perform  several  trusts,  some  of  them 
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relating  to  charities  in  which  some  of  the  trustees  were 
plaintiffs,  and  other  trustees  and  several  of  the  cestuis  que 
trust  were  defendants,  an  objection  because  the  Attorney 
General  was  not  made  defendant  was  overruled,  it  being 
considered  that  some  of  the  trustees  of  the  charity  being  de- 
fendants, there  might  be  a  decree  to  compel  the  execution  of 
the  trusts  relating  to  these  charities."  The  facts  of  the  case 
now  before  the  court  seem  to  bring  it  exactly  within  the  rule 
stated,  and  as  the  same  is  declared  in  cases  that  might  be 
cited  from  courts  entitled  to  the  highest  consideration. 

It  is  to  be  observed  the  relief  asked  by  complainants  was 
personal  as  to  themselves,  and  was  to  ascertain  whether  the 
period  for  the  division  and  distribution  of  the  estate  of  the 
testator  had  arrived.  Had  it  been  determined  it  had  arrived, 
the  division  of  the  estate  between  the  devisees  arid  the  donees 
of  the  library  fund  the  trustees  were  desired  to  make,  would 
have  followed  as  a  matter  of  course,  as  an  incident  to  the 
principal  relief  granted.  No  advice  or  direction  was  asked 
by  complainants  as  to  the  administration  or  management  of 
the  library  fund.  How,  then,  the  Attorney  General  was 
either  a  proper  or  indispensable  party  to  their  bill  is  not  ap- 
prehended. That  which  complainants  by  their  bill  asked  to 
be  done  could  not,  by  any  possibility,  affect  the  testator's 
bounty  to  the  public  in  any  manner  that  made  his  defence 
necessary. 

But  conceding  the  Attorney  General  was  a  proper  party  to 
the  bill,  it  would  be  as  co-complainant,  and  not  as  defendant. 
Complainants  and  the  Attorney  General  all  desired  to  have 
the  same  thing  done,  viz.,  a  construction  of  the  will  of  the 
testator,  holding  that  the  period  for  the  division  and  distri- 
bution of  his  estate  had  arrived.  Although  no  imperative 
rule  of  law  required  it,  there  would  have  been  no  impropriety 
in  joining  the  Attorney  General  as  a  co-complainant  in  the 
original  bill.  Yet  no  necessity  existed  for  adopting  that 
course,  as  the  very  interest  he  would  have  represented  was 
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necessarily  involved  in  the  same  interest  represented  by 
counsel  for  complainant,  and  it  may  be  added  it  was  argued 
and  illustrated  with  unusual  ability.  It  was  not  possible  to 
separate  the  subject  matter  of  the  suit  into  distinct  and 
separate  interests,  so  as  to  make  one  decree  for  the  devisees 
under  the  will  and  another  and  different  one  for  the  donees 
of  the  library  fund. 

It  is  said  to  be  a  principle  underlying  our  system  of  juris- 
prudence worthy  to  be  constantly  observed,  that  the  rights  of 
no  one  are  to  be  barred  or  cut  off  by  a  decree  until  he  has 
had  his  day  in  court.  An  application  of  that  doctrine  is 
sought  to  be  made  oh  behalf  of  the  omitted  party  in  this  case. 
Should  it  be  conceded  the  cestuis  que  trust  represented  by  the 
Attorney  General  are  not  barred  by  the  former  decree  because 
they  have  had  no  day  in  court,  and  should  he  file  a  bill  in 
their  behalf  to  ascertain  whether  the  time  for  the  division  of 
his  estate,  by  the  terms  of  the  testator's  will,  had  arrived, 
what  would  be  the  result  ?  Assuredly  it  would  be  said  that 
precise  question  was  before  this  court  in  Neivberry  et  al.  v. 
Blatchford  et  al.  99  111.  11,  and  it  was  there  decided  the 
period  for  the  division  and  distribution  of  the  estate  had  not 
arrived,  and  would  not  arrive  until  after  the  death  of  the  tes- 
tator's widow,  who  had  survived  both  of  his  daughters,  and 
was  still  living.  As  the  former  decision  must  stand  as  to 
complainants  in  that  case,  it  will  be  conclusive  as  to  the 
same  question  of  law  when  presented  by  another  party  inter- 
ested in  the  same  fund  under  the  same  written  instrument. 
It  would  involve  a  palpable  absurdity  it  would  be  desirable 
to  avoid,  should  it  be  held  that,  as  to  the  devisees  named  by 
the  testator  to  take  a  moiety  of  his  estate,  the  period  of  dis- 
tribution would  be  at  the  death  of  his  widow,  and  as  to  the 
donees  of  the  library  fund  the  time  for  a  division  of  the 
estate  would  be  at  the  termination  of  the  widow's  life  estate. 
As  was  said  in  the  former  opinion  of  the  court,  "there  was  to 
be  no  piece-meal  distribution  of  the  estate, — there  was  to 
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be  one  final,  complete  division  and  distribution  of  the  entire 
estate  at  once." 

On  being  made  a  defendant,  the  Attorney  General  filed  an 
answer,  in  which  most  of  the  principal  allegations  of  the  bill 
were  admitted  to  be  true,  and  as  to  such  allegations  as  were 
not  admitted  or  denied,  he  disclaimed  having  any  knowledge 
concerning  them.  What  office  such  an  answer  could  per- 
form is  not  quite  clear,  unless  it  was  deemed  necessary  that 
defendant  might  have  the  same  decree  for  himself  that  com- 
plainants asked  for  themselves.  It  may  be  it  was  thought 
the  answer  of  the  Attorney  General  would  give  him  a  stand- 
ing in  court  that  would  enable  him  to  maintain  a  cross-bill. 
With  that  view  it  was  wholly  unavailing.  It  will  be  seen 
the  cross-bill  was  filed  in  violation  of  the  well  established 
chancery  practice.  A  definition  of  a  cross-bill,  contempora- 
neous with  its  origin,  is,  it  is  a  mode  of  defence.  One  object 
to  be  attained  by  its  use  is,  to  discover  evidence  to  defend 
against  that  which  is  alleged  against  the  defendant,  and 
another  is  to  secure  affirmative  relief  not  attainable  on  his 
answer  touching  the  matters  in  the  original  bill.  The  cross- 
bill in  this  case  was  for  no  purpose  the  law  permits  such  a 
bill  to  be  used.  No  discovery  was  sought  and  no  relief  was 
asked  that  was  not  attainable,  if  at  all,  on  his  answer.  This 
is  stating  no  new  rule  of  practice.  It  was  decided  by  this 
court,  as  long  ago  as  in  Morgan  v.  Smith,  11  111.  194,  a 
defendant  will  not  be  permitted  to  file  a  cross-bill  when  his 
rights  are  fully  disclosed  in  his  answer  in  response  to  the 
allegations  of  the  bill,  and  might  be  fully  protected  by  the 
court  on  the  hearing  of  the  original  bill,  and  the  cross-bill  of 
defendant  was  held  to  have  been  properly  stricken  out  of  the 
record,  because  it  was  in  violation  of  proper  practice.  That  is 
precisely  the  case  here.  Whatever  rights  the  cestuis  que  trust 
had  in  the  library  fund  were  fully  disclosed  by  the  answer 
the  Attorney  General  made  to  the  original  bill,  and  could  be 
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as  well  protected  in  that  way  by  the  court  as  in  any  other. 
A  cross-bill  was  wholly  unnecessary  for  that  purpose. 

There  is  another  mode,  equally  satisfactory,  by  which  the 
same  conclusion  may  be  reached.  It  will  be  perceived  the 
cross-bill  of  the  Attorney  General  asked  the  same  thing — a 
particular  construction  of  the  testator's  will — to  be  done  as 
did  the  original  bill  against  him,  and  nothing  more.  It  is 
not  understood  the  practice  in  chancery  will  permit  a  defend- 
ant to  file  a  cross-bill  praying  the  same  thing  may  be  done 
as  is  sought  to  be  accomplished  by  the  original  bill.  A 
demurrer  would  lie  to  such  a  cross-bill,  or  it  might  be  dis- 
missed on  motion,  as  was  done  in  Morgan  v.  Smith.  It  is 
for  the  reason  the  law  abhors  a  useless  thing  or  proceeding. 
The  relief  would  be  granted  to  defendant,  if  at  all,  upon  his 
answer  admitting  the  bill  to  be  true,  for  the  relief  complain- 
ants seek  is  exactly  what  he  desires  shall  be  granted.  It 
would  be  extreme  folly  for  the  court  to  decree  the  same  thing 
a  second  time  on  a  cross-bill. 

But  the  decision  may  be  placed  on  a  yet  broader  ground — 
one  having  nothing  in  it  savoring  of  technical  objection,  and 
going  directly  to  the  merits  of  the  whole  case  as  presented  by 
the  Attorney  General,  without  regard  to  the  form  in  which 
the  case  comes  before  this  court.  The  most  favorable  view 
that  can  be  taken  of  the  cross-bill  exhibited  by  the  Attorney 
General  is  to  treat  it  as  an  original  bill  in  the  nature  of  a 
bill  for  review,  for  error  appearing  on  the  face  of  the  record, 
by  one  who  was  not  a  party,  and  therefore  not  bound  by  the 
decree.  Even  in  that  view  it  would  be  sufficient  to  refer  to 
the  former  opinion  of  the  court  as  being  conclusive  of  the 
same  question  of  law  arising  on  the  same  clause  of  a  written 
instrument,  and  concerning  the  same  identical  interests. 
This  court  will  not  stultify  itself  by  giving  a  construction  to 
the  will  of  the  testator  against  the  view  taken  by  complain- 
ants in  their  bill,  and  then  giving  an  exactly  opposite  and 
contrary  construction  to  the  same  clause  of  the  will  on  the  bill 
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of  another  party,  when  both  parties  bear  the  same  relation 
to  the  matter  in  suit.  Such  a  decision  would  lack  that  sta- 
bility that  should  characterize  all  judicial  proceedings. 

There  is  no  error  in  the  record,  and  the  decree  of  the  cir- 
cuit court  will  be  affirmed. 

Decree  affirmed. 

Separate  opinion  by  Mr.  Justice  Walker  : 

I  still  hold,  as  I  have  ever  done,  that  the  time  for  distribu- 
tion arrived  at  the  death  of  the  last  daughter  of  the  testator. 
But  a  majority  of  the  court  held,  when  the  case  was  first 
argued,  and  again  on  re-argument,  that  distribution  could 
not  be  had  until  the  death  of  Mrs.  Newberry.  I  think  a 
proper  respect  for  the  majority  requires  of  me  that  I  accept 
that  decision  as  final  and  irrevocable,  and  to  cease  struggling 
for  my  views,  and  to  regard  the  decision  as  stare  decisis. 

That  Newberry  had  the  right  to  give  his  property  to  whom 
he  chose  can  not  be  denied,  and  it  is  not,  nor  can  it  be, 
questioned  that  in  doing  so  he  could  impose  such  terms, 
conditions  and  limitations  as  he  saw  proper.  When  he  gave 
this  fund  for  the  founding  of  a  library,  he  imposed  terms 
and  conditions  that  must  be  complied  with  before  it  can  be 
applied  to  the  purpose  designated,  and  this  court  has  more 
than  once  held  that  the  time  has  not  arrived  for  its  applica- 
tion, nor  can  it  be  made  until  after  Mrs.  Newberry's  death. 
He  had  the  right  to  select  the  agents  of  the  public  to  hold 
and  control  the  fund,  under  such  restrictions  as  he  chose  to 
impose,  and  this  he  did.  He  did  not  confer  a  particle  of 
power  on  the  Attorney  General  to  intermeddle  with  or  con- 
trol this  fund,  nor  did  he  authorize  the  public  to  interfere, 
nor  did  he  give  them  the  slightest  present  interest  in  the 
fund.  Their  interest  is  contingent  on  the  death  of  Mrs. 
Newberry.  It  can  not,  or  will  not,  become  a  public  fund 
before  her  death,  and  certainly  the  public  or  its  officers  can 
have  no  control  over  it  before  that  time,  if  then.     Newberry 
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selected  the  agents  or  trustees  for  the  public,  as  he  had  the 
undoubted  right  to  do,  and  he  imposed  the  management  of 
the  fund  on  them,  and  the  court  has  no  power  to  deprive 
them  of  it  until  the  period  of  distribution  shall  arrive,  unless 
they  shall  abuse  the  trust  or  endanger  the  safety  of  the  fund 
by  malconduct  or  threatened  misapplication.  No  such  mis- 
conduct being  charged,  the  Attorney  General  has  no  legal 
right  to  interfere.  The  will  is  to  them,  and  to  all  others,  the 
law  by  and  under  which  they  must  act  and  be  controlled. 

It  is  urged  that  the  public  have  not  been  represented  in 
this  litigation,  and  it  is  therefore  proper  that  the  Attorney 
General  should  be  a  party  to  represent  the  interest  of  the 
public.  The  testator  appointed  these  trustees  as  the  agents 
of  and  to  represent  the  public,  and  they  are  parties  to  the 
suit,  and  have  been  heard  in  the  interest  of  the  public. 

When  the  court  announces  a  rule  of  law  on  a  given  state 
of  facts,  the  same  rule  is  always  applied  to  future  cases  involv- 
ing the  same  facts,  whether  the  parties  are  the  same  or  not, 
and  notwithstanding  the  parties  were  not  before  the  court 
on  the  former  trial.  This  is  the  uniform  rule  of  all  courts. 
This  question  has  been  twice  decided  by  the  majority  of  the 
court,  and  the  Attorney  General  must  be  governed  by  the 
rule,  as  he  presents  precisely  the  same  facts  for  adjudication. 

Mr.  Justice  Dickey,  dissenting: 

Walter  L.  Newberry  died  in  1868,  leaving  a  widow  and  two 
unmarried  daughters.  By  his  will  he  placed  the  body  of  his 
estate  in  the  hands  of  trustees,  to  hold  until  the  death  of  the 
last  survivor  of  these  three  persons,  for  the  purpose  of  dis- 
tributing the  whole  net  income  annually, — $10,000  to  the 
widow,  and  the  residue  to  the  daughters,  or  to  the  survivor 
thereof.  The  widow  refused  to  take  what  was  offered  to  her 
under  the  will.  The  trustees  paid  the  whole  income,  annu- 
ally, to  the  daughters,  until  one  of  them  died  childless,  and 
from  that  time  they  paid  the  whole  of  the  income  to  the  sur- 
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viving  daughter,  until  her  death  in  1876.  The  will  directed 
that  immediately  after  the  death  of  the  last  of  these  three  life 
tenants  the  trustees  should  divide  the  estate  into  two  equal 
shares,  and  distribute  and  apply  the  same.  The  widow  still 
lives.  The  nephews  and  nieces  filed  their  bill  against  the 
trustees,  claiming  that  by  the  words  of  the  will  the  division 
was  to  take  place  at  the  end  of  the  last  of  the  three  life  estates. 
The  trustees  refused  to  divide,  and  insisted  the  time  for  divi- 
sion was  at  the  end  of  the  natural  life  of  the  last  of  the  three 
life  tenants.  The  circuit  court  took  the  view  of  the  original 
complainants,  and  ordered  an  immediate  division  and  dis- 
tribution. The  trustees  appealed  to  this  court,  and  on  Feb- 
ruary 2,  1880,  this  court  reversed  the  decree,  holding  the 
time  for  division,  under  the  will,  had  not  arrived,  and  would 
not  arrive  until  the  natural  death  of  the  widow,  and  remanded 
the  case  to  the  circuit  court  for  further  proceedings  in  accord 
with  that  view.  The  Attorney  General  was  not,  thus  far,  a 
party  to  these  proceedings,  nor  did  any  one  pretend  to  repre- 
sent the  interest  of  the  public  in  having  the  immediate  enjoy- 
ment of  the  charity, — of  a  free  public  library.  When  the  case 
came  back  to  the  circuit  court,  the  original  complainants,  on 
leave,  amended  their  bill,  making  the  Attorney  General  a 
party.  He  answered,  and  then  filed  a  cross-bill  against  the 
original  complainants,  and  against  the  trustees,  insisting  that 
the  time  for  division  came  in  1876,  when  the  last  daughter 
died,  and  inasmuch  as  this  court  had  otherwise  decided  when 
he  was  not  a  party,  he  claimed  a  hearing  on  that  question, 
de  novo,  and  to  that  end  that  the  judgment  of  this  court  in 
that  regard  be  set  aside,  and  the  whole  subject  be  heard 
anew.  The  circuit  court,  on  hearing,  dismissed  the  original 
bill  and  cross-bill.  From  this  decree  the  Attorney  General 
appeals  to  this  court,  and  the  original  complainants  also 
appeal. 

I  agree  with  my  brethren  in  holding  that  the  original  com- 
plainants can  not  be  permitted  to  insist  that  the  decision  of 
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this  court,  of  February  2,  1880,  was  erroneous.  They  had 
their  day  in  court  on  that  question,  and  unless,  for  the  sake 
of  other  parties,  that  judgment  be  set  aside,  the  original 
complainants  must  abide  that  determination  of  that  question. 
The  public,  who  are  the  beneficiaries  of  the  charity  providing 
for  a  free  public  library,  however,  have,  in  my  judgment, 
never  had  their  day  in  court,  and  that  public  have  a  right 
now  to  be  heard  on  that  question,  and  to  have  the  same 
considered  anew,  in  the  same  manner  as  though  no  such 
decision  had  been  made.  The  Attorney  General  is  the  legal 
representative  of  that  public. 

In  considering  this  question  I  assume  that  decision  to  be 
erroneous.  The  question  must  be  considered,  in  view  of  the 
fact  shown  by  the  record  in  this  case,  that  after  the  render- 
ing of  the  judgment  which  is  relied  upon  as  precluding  further 
consideration,  a  majority  of  the  judges  constituting  this  court 
became  convinced  that  the  judgment  in  question  was  erro- 
neous, and  so  regard  it  now.  Unless,  therefore,  there  is  some 
clear  and  well  established  rule  of  law  which  forbids  the  recon- 
sideration of  the  questions  passed  upon  in  99  111.  supra,  these 
questions  ought  to  be  reconsidered,  that  the  correct  rules  of 
law  may  be  applied. 

For  the  purpose  of  this  discussion  let  it  be  assumed  that 
the  original  complainants  are  barred  by  the  judgment  of  this 
court,  supra,  of  February  2,  1880.  I  take  the  ground  that 
neither  the  public,  nor  the  Attorney  General,  who  represents 
the  public,  are  bound  by  that  decision.  Neither  the  public 
nor  the  Attorney  General  were  at  that  time  a  party  to  the 
litigation,  either  in  person  or  by  representation.  In  fact,  no 
such  judgment  should  have  been  rendered  without  the  Attor- 
ney General  as  a  party  to  the  record.  He  was,  in  my  judg- 
ment, an  indispensable  party.  If  so,  he  was  not  bound  by  the 
judgment  as  res  judicata.  Nor  do  I  think  one  single  judgment 
should  be  regarded  as  a  matter  controlling  as  stare  decisis. 
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I  can  not  perceive  that,  in  such  case,  there  would  be  any 
stultification  of  the  court  in  setting  aside  and  overruling  a 
decision  on  the  record  confessedly  erroneous. 

In  considering  this  question,  assuming,  as  wTe  must,  that 
under  the  will,  when  legally  and  properly  construed,  it 
became,  in  April,  1876,  the  duty  of  these  trustees  to  the 
public  to  divide  this  estate  at  once  into  two  equal  parts,  and 
without  unreasonable  delay  to  apply  one-half  thereof  to  the 
establishment  of  a  free  public  library,  and  that  they  all 
refused  to  do  so,  it  follows,  necessarily,  that  they  have  been 
violating  their  duty  to  the  public  in  the  administration  of 
their  trust  ever  since.  In  such  case  no  other  person  except 
the  Attorney  General  can  lawfully  represent  the  State  in 
determining  the  rights  of  the  public. 

If  the  allegations  of  the  bill  and  cross-bill  are  true,  the 
surviving  descendants  of  testator's  brothers  and  sister,  (the 
beneficiaries  of  the  one-half,  and  the  public,  the  beneficiaries 
of  the  other  half,)  were  lawfully  entitled  to  the  immediate 
enjoyment  of  their  respective  shares,  and  the  action  of  the 
trustees  in  denying  their  right  to  an  immediate  distribution 
of  the  estate  was  contrary  to  the  trusts  of  the  will,  and  was 
a  maladministration  of  their  trust.  The  suit  relates  to  the 
administration  of  the  trust.  In  this  controversy  the  public, 
as  the  beneficiaries  of  one  share,  had  a  joint  and  equal  inter- 
est with  the  original  complainants ;  but  neither  the  Attorney 
General  nor  the  people  of  the  State  were  made  parties,  and 
in  the  absence  of  both  the  case  was  submitted  to  the  circuit 
court  on  demurrer,  and  a  decision  was  rendered  by  this 
court,  also  in  the  absence  of  the  people  and  the  Attorney 
General,  defining  the  rights  of  both  the  complainants  and 
the  public,  and  construing  and  declaring  the  legal  effect  of 
the  very  clause  of  the  will  which  provides  for  the  establish- 
ment of  a  public  library,  and  in  effect  determining  that  the 
people  of  the  present  generation  shall  be  deprived  of  the 
benefits   of   the  charity  established   by  the  will.      Neither 
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the  trustees,  nor  their  counsel,  at  any  time  assumed  to  pre- 
sent the  cause  of  the  public,  nor  did  they  at  any  time  present 
or  suggest  to  the  court  any  considerations  in  support  of  the 
asserted  rights  of  the  public.  On  the  contrary,  their  attitude 
from  the  first  to  the  last  was  that  of  absolute  denial  of  any 
present  rights,  either  in  the  complainants  or  the  public,  and 
they  called  to  their  aid  in  maintaining  their  position  able 
and  astute  counsel,  who  supported  them  by  all  the  argu- 
ments their  ability  or  ingenuity  could  suggest.  Their  atti- 
tude, and  that  of  their  counsel,  throughout  the  controversy, 
was  uncompromisingly  hostile  to  the  asserted  rights  of  both 
the  original  complainants  and  the  public,  and  neither  in  the 
court  below,  nor  in  this  court,  did  they  suggest  the  necessity, 
or  even  propriety,  of  having  the  rights  of  the  public  repre- 
sented. 

The  cross-bill  alleges  that  "the  time  has  long  since  elapsed 
since  it  became  the  duty  of  said  trustees  to  proceed  under 
the  terms  of  said  will  to  divide  said  estate  into  two  equal 
parts,  and  to  apply  one  of  said  parts  to  the  founding  of  a 
free  public  library,  as  is  provided  in  said  will ;  yet  although 
it  has  been  demanded  of  said  trustees,  before  the  filing  of 
the  original  bill  in  this  cause,  that  they  do  make  such  appli- 
cation of  the  said  one-half  of  said  estate,  the  said  trustees 
have  refused,  and  still  do  persistently  refuse,  so  to  do,  or  to 
make  any  application  whatever  of  any  portion  of  said  estate." 

It  is  not  denied  that  the  relation  of  the  defendants  to  the 
property  in  controversy  is  that  of  trustees,  the  beneficiaries 
of  the  one- half  being  the  complainants  in  the  original  bill, 
and  of  the  other  half,  the  public.  Nor  can  it  be  denied  that 
this  is  a  suit  brought  by  part  of  the  cestuis  que  trust  against 
the  trustees  to  enforce  the  trust,  and  to  compel  them  to  per- 
form a  duty  under  the  trust  which  all  the  trustees  deny  and 
refuse  to  perform,  and  that  the  suit  relates  to  the  adminis- 
tration of  the  trust.  It  relates  to  a  breach  of  trust  by  the 
trustees.     Nor  can  it  be  denied  that  the  public,  as  the  bene- 
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ficiaries  of  one-half  of  the  estate,  had  an  equal  and  joint  inter- 
est with  the  original  complainants  in  the  subject  matter  of 
the  controversy  and  in  the  question  involved, — whether  the 
time  had  arrived,  under  the  will,  for  dividing  the  estate. 
The  public  was  jointly  interested  with  the  original  complain- 
ants in  that  question.  They  are  interested  in  that  very 
question, — in  the  same  manner  and  in  the  same  degree. 

In  suits  brought  by  cestuis  que  trust  against  trustees  for 
the  enforcement  of  a  trust,  or  to  enforce  the  performance  of 
a  duty  by  the  trustees,  the  rule  is,  that  all  the  beneficiaries 
are  indispensable  parties  before  a  decision  against  the  bene- 
ficiaries can  be  rendered.  Barbour  says:  "The  cestuis  que 
trust  have  the  equitable  ultimate  interest  to  be  affected  by 
the  decree,  and  therefore  they  are  necessary  parties."  (Bar- 
bour on  Parties,  page  529.)  The  same  author  says :  "In  a 
suit  to  enforce  a  trust,  if  there  are  several  cestuis  que  trust, 
all  of  them  should  be  made  parties  to  a  bill  touching  the 
common  interest."  (Barbour  on  Parties,  page  525.)  Perry 
says :  "Where  the  suits  are  between  the  trustees  and  the 
cestuis  que  trust,  in  relation  to  property,  the  general  rule  is, 
that  all  the  trustees  and  the  cestuis  que  trust  must  be  before 
the  court,  either  as  plaintiffs  or  defendants."  (Perry  on 
Trusts,  sec.  865.)  Hill  says  :  "A  suit  in  respect  of  a  breach 
of  trust  may  be  instituted  by  all,  or  one  or  more,  of  the  cestuis 
que  trust,  as  plaintiffs ;  but  if  any  of  the  parties  beneficially 
interested  do  not  join  as  plaintiffs,  they  must  be  brought 
before  the  court  as  defendants."     Hill  on  Trustees,  page  810. 

The  reasons  of  this  rule  are  plain.  It  is  obvious  that  in 
a  suit  to  enforce  rights  asserted  by  the  cestuis  que  trust  and 
denied  by  the  trustees,  who  all  refuse  to  perform  the  trust, 
the  trustees  can  not  themselves  represent  any  of  the  cestuis 
que  trust  interested  to  have  the  duty  performed,  and  the 
cestuis  que  trust  themselves,  and  all  of  them,  must  of  neces- 
sity be  parties,  to  represent  and  assert  their  respective  inter- 
ests.    It  is  also  clear  that  where  there  are  several  cestuis 
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que  trust  equally  interested  in  the  subject  matter  of  the  suit, 
all  and  each  have  an  equal  and  the  same  right  to  be  heard, 
and  one  cestui  que  trust  can  no  more  properly  and  justly  rep- 
resent or  bind  others  not  before  the  court,  than  in  any  other 
suit  one  party  can  conclude  by  his  appearance  others  having 
an  equal  interest  with  himself  in  the  subject  matter.  It 
seems  impossible  to  deny  that  under  this  well  settled  prin- 
ciple the  cestuis  que  trust  of  the  one-half  of  this  estate  given 
to  the  descendants  of  the  testator's  brothers  and  sister,  if  the 
time  for  division  has  come,  must  be  regarded  as  essential 
parties  to  any  suit  brought  against  all  the  trustees  for  the 
enforcement  of  the  trust,  or  to  enforce  the  performance  of 
the  duty  which  all  the  trustees  refuse  to  perform.  If  a  suit 
had  been  originally  brought  by  the  Attorney  General  without 
making  them  parties,  it  will  hardly  be  contended  that  the 
rights  of  such  descendants  could  have  been  barred  or  affected 
by  any  decision  in  such  case.  It  would  hardly  be  insisted 
that  they  were  represented  by  the  Attorney  General  represent- 
ing an  independent  interest,  or  that,  on  that  question,  they 
were  represented  by  the  trustees,  who  denied  the  right  of  these 
descendants  to  an  immediate  division.  Nor  is  it  denied  that 
the  provision  directing  the  defendants  to  divide  the  estate, 
and  to  apply  one-half  of  the  estate  to  founding  a  public 
library,  created  a  trust,  and  that  the  appellees  hold  the  fund 
devoted  to  that  purpose  as  trustees,  subject  to  the  corres- 
ponding right  in  the  public,  as  cestui  que  trust,  to  call  them 
to  account  or  to  enforce  the  performance  of  the  trust  by  their 
proper  representative,  the  Attorney  General. 

It  would  seem  to  follow,  from  these  indisputable  premises, 
that  in  a  suit  brought  by  the  original  complainants,  as  ces- 
tuis que  trust,  against  all  the  trustees,  to  enforce  the  trust,  the 
other  cestui  que  trust,  the  public,  who  has  an  equal  interest, 
is  an  indispensable  party,  and  must  be  brought  before  the 
court  through  its  representative,  the  Attorney  General,  be- 
fore anv  decree  or  judgment  by  any  court  can  be  rendered 
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which  can  bind  the  public,  as  such  cestui  que  trust.  In  all 
suits  affecting  the  proper  administration  by  trustees  of  pub- 
lic or  charitable  trusts,  (since  the  cestui  que  trust,  the  public, 
can  not  be  made  a  party  in  person,)  it  must  be  represented  by 
the  Attorney  General,  who  can  be  made  a  party  plaintiff  or 
defendant  to  represent  their  interest.  Barbour  on  Parties, 
444,  468 ;  Hill  on  Trustees,  714,  and  authorities  cited,  infra. 

It  follows,  from  these  principles,  that  (aside  from  a  few 
exceptional  cases  to  be  noticed  hereafter,  and  in  which  the 
cestui  que  trust,  if  a  natural  person,  would  not  be  a  necessary 
party,)  the  Attorney  General  is  an  indispensable  party,  either 
as  plaintiff  or  defendant,  to  all  suits  affecting  the  proper  ad- 
ministration by  trustees  of  charitable  trusts.  And  such  is 
the  well  established  rule,  by  an  unbroken  line  of  authority. 

In  Story's  Equity  Pleading,  sec.  222,  the  rule  is  stated 
thus :  "In  all  cases  where  the  government  itself  is  a  party 
in  interest,  it  is  essential  that  the  Attorney  General,  who  is 
the  proper  public  officer  of  the  government,  should  be  made 
a  party,  either  as  plaintiff  or  as  defendant,  to  protect  and 
assert  the  interests  of  the  public.  Hence  it  is  that  in  cases 
of  public  charities  the  court  always  requires  the  Attorney 
General  to  be  made  a  party  to  the  suit,  because  the  crown  or 
government,  as  parens  patrice,  superintends  the  administra- 
tion of  all  charities,  and  must,  in  cases  of  this  sort,  act  by  its 
proper  officer,  who  is  the  Attorney  General." 

"Where  the  crown  is  either  directly  or  indirectly  interested, 
the  Attorney  General,  or  when  his  office  is  vacant  the  Solici- 
tor General,  is  the  party  to  protect  such  interests.  *  *  * 
Where  the  rights  of  the  crown  are  only  indirectly  concerned, 
as,  protecting  the  interests  of  persons  under  its  care,  as  the 
superintendence  of  a  public  trust  or  charity,  the  Attorney 
General  must  be  a  party."     Mitford's  Equity  Pleading,  16. 

"Any  questions  affecting  charitable  trusts  may  be  brought 
before  the  court  by  information,  in  the  name  of  the  Attorney 
General,  or,  in  some  cases,  the  proceedings  may  be  by  bill, 

39—106  III. 
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and  in  that  case  the  Attorney  General  must  be  made  a  party 
to  the  suit,  and  the  court  will  refuse  to  proceed  in  his  absence. " 
Hill  on  Trustees,  714. 

"As  against  the  trustee  himself,  a  suit  to  enforce  the  trust 
can  only  be  maintained  by  the  cestui  que  trust.  Where  the 
trust  is  for  a  public  charity,  there  being  no  certain  persons 
who  are  entitled  to  it  so  as  to  be  able  to  sue  in  their  own 
names  as  cestuis  que  trust,  a  suit  for  the  purpose  of  having  the 
charity  duly  administered  must  be  brought  in  the  name  of  the 
Attorney  General."     Barbour  on  Parties,  440i 

"It  is  a  general  rule  that  in  all  cases  where  the  govern- 
ment is  a  party  in  interest,  the  Attorney  General  should  be 
made  a  party,  either  as  plaintiff  or  defendant,  to  protect  and 
assert  the  interests  of  the  public.  Hence  it  is  that  in  cases 
of  public  charities  the  court  always  requires  the  Attorney  Gen- 
eral to  be  made  a  party  to  the  suit."  Barbour  on  Parties, 
468. 

Tudor  says :  "As  a  general  rule,  the  Attorney  General 
must  be  made  a  party  to  every  suit  by  bill  when  the  subject 
matter  is  either  wholly  or  in  part  appropriated  to  charitable 
purposes."     Tudor's  Law  of  Charitable  Uses,  161. 

Jackson  v.  Phillips,  14  Allen,  540,  was  a  bill  filed  by  an 
executor  for  the  construction  of  a  will,  containing  a  bequest 
to  a  charitable  use.  The  trustees  named  in  the  will,  and  the 
heirs,  were  made  parties  defendant  to  the  original  bill.  By 
order  of  the  court  the  Attorney  General  was  made  a  party 
defendant.  The  court  say  :  "In  cases  of  bequests  to  trustees 
for  charitable  uses,  the  nature  of  which  is  described  in  the 
will,  the  chancellor  acts  in  his  equity  jurisdiction  over  the 
trusts,  and  the  prerogative  of  the  king  finds  its  appropriate 
exercise  through  his  Attorney  General  in  bringing  the  case 
before  a  court  of  chancery  for  judicial  determination.  This 
duty  of  maintaining  the  rights  of  the  public  *  *  *  is 
vested  in  the  commonwealth,  and  is  exercised  here,  as  in 
England,  through  the  Attorney  General.     {Going  v.  Emery, 
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16  Pick.  119;  County  Attorney  v.  May,  5  Cush.  338.)  It  is 
upon  this  ground  that  in  a  suit  instituted  by  the  trustees  of 
a  charity  to  obtain  instructions  of  the  court,  the  Attorney 
General  should  be  made  a  party  defendant,  as  he  has  been, 
by  order  of  the  court,  in  this  case.  (Harvard  College  v.  The 
Society  for  Promoting  Theological  Education,  3  Gray,  280 ; 
Tudor,  162.)  The  power  of  the  king,  or  commonwealth,  thus 
exercised,  is  simply  to  present  the  question  to  a  court  of  jus- 
tice,— not  to  control  or  direct  its  judicial  action." 

Society  v.  Society,  55  N.  H.  463,  is  a  case  where  certain 
property  had  been  conveyed  in  trust,  the  rents  to  be  ex- 
pended annually  by  the  inhabitants  of  the  town  of  Orford, 
"for  the  support  of  the  gospel."  Two  religious  societies 
each  claimed  to  be  entitled  to  the  fund.  A  bill  in  chan- 
cery having  been  filed  in  behalf  of  one  of  the  societies,  in 
relation  to  the  trust,  was  dismissed.  Held,  that  the  Attor- 
ney General  not  having  been  made  a  party  in  that  suit, 
the  judgment  was  not  binding  on  him,  and  the  two  socie- 
ties having  made  a  compromise,  held  that  no  such  com- 
promise, effected  by  the  societies  themselves,  could  be 
enforced.  It  is  there-  said:  "The  case  of  The  Attorney 
General  v.  Dublin,  38  N.  H.  459,  was  originally  commenced 
in  the  name  of  Abbott  et  al.,  as  plaintiffs,  a  demurrer 
having  been  filed  on  the  ground  that  the  Attorney  General 
ought  to  have  been  made  a  party.  The  bill  was  amended. 
The  same  objection,  if  taken  here,  would  probably  have 
been  sustained,  and  the  Attorney  General  must  have  been 
made  a  party,  either  plaintiff  or  defendant.  It  is  my  con- 
clusion that  the  subject  matter  of  this  suit  being  a  public 
charity,  no  final  and  conclusive  settlement  can  be  made  un- 
less the  State  should  be  represented.  (Story's  Eq.  PL  sees. 
8,  49,  69,  222.)  It  is  clear  that  neither  the  town  of  Orford 
nor  the  societies  have  such  an  interest  in  the  fund  as  gives 
them  the  power  to  settle  anything  conclusively  in  regard  to 
it.     It  is  said  that  the  suit  has  been  commenced  in  favor 
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of  that  society,  against  the  town  of  Orford,  which  has  been 
dismissed  on  demurrer.  It  is  not  directly  claimed  in  the  bill 
that  the  rights  of  these  defendants  have  been  concluded  by 
that  proceeding.  If,  however,  there  were  such  allegations, 
their  effect  would  be  entirely  obviated  by  the  fact  that  the 
Attorney  General  was  not  made  a  party  to  that  bill,  and 
therefore  can  not  be  bound  by  its  results.  It  seems  equally 
certain  that  nothing  could  be  done  by  these  societies,  by  way 
of  compromise  or  agreement,  which  could  be  conclusive." 

Chamberlain  v.  Steams,  111  Mass.  267,  was  a  bill  filed  by 
trustees,  under  a  will,  for  instructions  as  to  the  validity  of 
an  alleged  bequest  to  a  charity.  The  testator's  sole  heir  and 
residuary  devisee  was  made  a  party  defendant.  By  order 
of  the  court  the  Attorney  General  was  made  a  party  to  the 
suit,  and  filed  an  answer. 

In  Female  Association  v.  Beekman,  21  Barb.  568,  the  court 
say :  "It  is  a  general  rule  that  a  suit  to  enforce  a  trust  can 
only  be  maintained  by  a  trustee  or  the  cestuis  que  trust.  As 
against  a  third  person,  the  trustee  (he  being  regarded  as  the 
representative  of  the  cestui  que  trust,)  is  the  proper  party  to 
bring  the  action.  As  against  the  trustee  himself,  the  suit 
can  only  be  maintained  by  the  cestui  que  trust.  Where  the 
trust  is  for  a  public  charity,  there  being  no  certain  persons 
who  are  entitled  to  it,  so  as  to  be  able  to  sue  in  their  own 
names  as  cestuis  que  trust,  a  suit  for  the  purpose  of  having 
the  charity  duly  administered  must  be  brought  in  the  name  of 
the  Attorney  General.  In  such  a  case  that  officer,  as  repre- 
sentative of  the  public,  would  occupy  the  relation  of  cestui 
que  trust  to  trustees. " 

Wellbeloved  v.  Jones,  1  Sim.  &  Stu.  40,  was  a  bill  filed  by 
the  trustees  of  an  academical  institution  to  enforce  the  pay- 
ment to  them  of  a  legacy.  It  was  insisted  by  the  answer  of 
the  original  defendants  that  the  bequest  being  for  a  charity, 
the  Attorney  General  should  be  made  a  party.     The  vice- 
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chancellor  ordered  the  Attorney  General  to  be  made  a  party, 
saying,  "the  Attorney  General  must  be  made  a  party." 

Kirkbank  v.  Hudson,  7  Price,  212,  was  a  case  wherein  a 
will  devised  the  residue  of  testator's  personal  estate  to  trus- 
tees for  the  perpetual  endowment  and  maintenance  of  a 
school.  The  bill  was  filed  by  the  next  of  kin  to  have  this 
bequest  declared  void,  and  for  a  distribution.  The  Attorney 
General  was  made  defendant. 

Cook  v.  Duckenfield,  2  Atkins,  562,  was  a  case  where  the 
testator  bequeathed  his  property  in  trust,  with  directions  to 
the  trustees  that  his  personal  estate  should  be  disposed  of 
"among  the  widows  and  orphans  of  dissenters,  and  to  my 
poor  relations,  in  such  proportions  as  they  shall  see  fit."  A 
bill  was  filed  by  the  heir  at  law  against  the  trustees,  and  it 
was  held  that  "the  bill  must  be  amended,  and  the  Attorney 
General,  in  behalf  of  the  charity  to  widows  and  orphans  of 
dissenters,  and  to  testator's  poor  relations,  must  be  made  a 
party.  The  cause  must  stand  over,  and  the  Attorney  Gen- 
eral be  made  a  party  in  behalf  of  the  charity. " 

In  all  these  cases  the  trustees  of  the  charity  were  parties, 
yet  they  were  not  considered  the  representatives  of  the  public. 

In  Overall  v.  Peacock,  a  bill  was  filed  by  some  of  the  suf- 
ferers by  a  fire  against  the  trustees  of  a  collection  made  for 
the  sufferers.  It  was  objected  at  the  hearing  that  the  Attor- 
ney General  ought  to  have  been  a  party,  and  that  otherwise 
the  decree  would  not  be  conclusive,  and  the  cause  was  accord- 
ingly ordered  to  stand  over  for  the  purpose  of  bringing  the 
Attorney  General  before  the  court.  Mitford's  Equity  Plead- 
ing, 260. 

In  Heuser  et  al.  v.  Harris,  42  111.  431,  it  was  said  that  the 
mode  of  proceeding  to  enforce  a  public  charity  is  by  "infor- 
mation, in  the  name  of  the  Attorney  General,  as  an  officer  of 
the  crown,  the  king  being  viewed  as  the  father  of  the  country, 
and  the  proceedings  instituted  for  the  public  good." 
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Chapter  14  of  the  Kevised  Statutes  (Eev.  Stat.  1874,  p. 
163,)  provides,  as  to  the  Attorney  General,  that  one  of  his 
duties  shall  be  "to  appear  for  and  represent  the  People  of  the 
State  before  the  Supreme  Court  in  each  of  the  grand  divi- 
sions, in  all  cases  in  which  the  State,  or  the  People  of  the 
State,  are  interested."  The  statute  of  Massachusetts  was, 
that  the  commonwealth's  attorney  should  appear  in  all  cases 
"in  which  the  commonwealth  may  be  a  party,  or  be  inter- 
ested, "  and  Shaw,  Ch.  J.,  construing  this  s.tatute,  says:  "I 
have  no  doubt  that  the  establishment  of  the  grant  or  donation 
for  purposes  of  a  general  charity,  in  a  suitable  and  proper 
case,  for  the  action  of  a  court  of  equity,  is  a  case  in  which  the 
commonwealth  is  interested."     Parker  v.  May,  3  Cush.  338. 

But  it  is  claimed  that  the  present  case  falls  within  a  sup- 
posed exception  to  the  rule,  and  that  the  trustees  themselves 
have  hitherto  represented,  and,  therefore,  now  represent,  the 
public  in  this  suit.  The  substance  of  this  proposition  is,  that 
in  a  controversy  in  which  the  present  right  of  the  beneficia- 
ries (the  public)  to  a  fund  is  asserted  by  the  beneficiaries  on 
the  one  hand,  and  denied  by  all  the  trustees  on  the  other, 
and  in  a  suit  where  the  sole  object  of  the  public  is  to  enforce 
the  performance  by  the  trustees  of  certain  duties  which  the 
trustees  refuse  to  perform  and  deny  to  be  duties,  the  trustees 
have  represented  one  of  the  beneficiaries, — the  public, — and  by 
their  action  in  appearing  and  denying  their  rights,  have  con- 
cluded them  from  enforcing  the  performance  of  these  duties. 
If  the  trustees  can  be  said  to  represent  the  Attorney  General 
in  a  suit  brought  by  the  beneficiaries  of  one-half  of  the  fund 
to  enforce  the  trust,  it  would  seem  to  follow  that  if  the  suit 
had  been  brought,  as  it  undoubtedly  might  have  been,  by  the 
Attorney  General,  and  the  other  cestuis  que  trust  had  not  been 
made  parties,  their  rights  would  equally  have  been  concluded 
in  the  litigation  on  the  same  doctrine  of  representation. 
This  would  seem  preposterous.  If  such  be  the  law,  why  not 
dispense  with  the  cestuis  que  trust,  as  parties,  altogether  ?    In 
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a  controversy  where  the  attitude  of  the  cestuis  que  trust  and 
that  of  the  trustees  are  hostile,  and  where  the  very  subject 
matter  of  the  controversy  is  an  alleged  failure  to  fulfill  a 
duty  imposed  upon  the  trustees  in  the  administration  of  the 
trust, — a  duty  alleged  by  all  the  cestuis  que  trust  on  the  one 
hand,  and  denied  by  all  the  trustees  on  the  other, — if  the 
trustees  can,  in  such  a  suit,  represent  part  of  the  cestuis  que 
trust,  why  may  they  not  represent  all?  And  why  is  it  essen- 
tial that  any  of  the  cestuis  que  trust  shall  be  parties  ?  Why 
may  they  not  all  be  bound  by  an  ex  parte  proceeding,  to  which 
the  trustees  alone  are  parties  ?  I  do  not  understand  that  it 
is  contended  that  those  of  the  cestuis  que  trust  who  were  before 
the  court  represented  the  others  who  were  not,  so  as  to  bind 
them.  It  is  not  pretended,  as  I  understand,  that  because 
one  of  the  parties  in  interest  has  been  heard,  that  cuts  off 
the  rights  of  the  others,  equally  entitled  to  a  hearing,  who 
were  not  made  parties,  since  such  a  contention  would  strike 
at  the  fundamental  doctrine  that  only  the  parties  before  the 
court  are  bound  by  the  judgment  or  decree.  It  is  not  claimed 
that  the  Attorney  General  was  bound  although  not  before  the 
court,  but  that  he  is  bound  because  he  was  (as  is  contended) 
in  fact  represented,  and  in  fact  present  in  court,  by  his  rep- 
resentatives, the  trustees.  In  this  view  it  would  seem  that 
the  original  complainants, — the  other  beneficiaries, — were, 
in  the  same  sense,  represented  in  court  by  these  trustees,  for, 
as  to  this  question,  the  trustees  are  the  representatives  of  one 
part  of  the  beneficiaries,  in  the  same  sense  and  to  the  same 
extent  as  they  are  for  the  other  beneficiaries.  It  would  seem 
to  follow,  that  if  a  proper  proceeding  could  be  suggested,  the 
supposed  principle  of  law  invoked  by  appellees  would  enable 
the  trustees  to  settle  all  questions  involving  alleged  breaches 
of  trust,  or  touching  the  enforcement  of  the  performance  by 
them  of  any  duty  under  their  trusts,  in  proceedings  in  which 
they  would  represent  both  sides  in  the  controversy,  and  in 
which  the  cestuis  que  trust  would  not  be  entitled  to  be  heard 
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at  all.  No  reasons  are  presented  in  support  of  the  position 
that  the  trustees  were  the  representatives  of  the  public  before 
this  court  in  1880,  but  the  position  is  left  to  rest  upon  cer- 
tain authorities,  and  the  distinction  they  are  supposed  to 
establish. 

The  comment  of  Mr.  Daniell,  and  the  case  of  Monill  v. 
Lawson,  4  Viner's  Ab.  501,  are  presented  as  supporting  this 
position.  The  case  of  Monill  v.  Lawson  is  one  where  a  bill 
is  brought  by  some  of  the  trustees,  against  other  trustees  and 
several  cestuis  que  trust,  to  establish  a  will  and  to  enforce  the 
performance  of  certain  charitable  trusts.  It  was  there  held 
the  Attorney  General  is  not  a  necessary  party.  General  ex- 
pressions from  Daniell  are  also  relied  upon  to  the  effect  that 
there  is  a  difference  where  trustees  of  a  charity  are  appointed 
by  the  donor  and  where  no  trustees  are  appointed,  as  to  the 
necessity  of  making  the  Attorney  General  a  party.  These 
authorities  in  nowise  conflict  with  the  proposition  that  (where 
suit  is  brought  against  all  the  trustees  by  certain  cestuis  que 
trust,  to  enforce  the  performance  by  the  trustees  of  a  duty 
claimed  to  be  imposed  upon  them  as  such  trustees,  and  which 
they  all  deny  to  be  their  duty,)  all  the  cestuis  que  trust  inter- 
ested in  that  question  are  indispensable  parties,  without  which 
no  decree  can  be  rendered  by  which  those  not  made  parties 
can  be  concluded  or  ultimately  legally  affected.  These 
authorities  merely  go  to  sustain  the  proposition  that  where  a 
bill  is  filed  by  one  or  more  of  the  trustees  against  one  or 
more  of  his  or  their  co-trustees,  to  compel  the  performance 
of  a  supposed  duty  under  the  trust, — or  against  a  stranger, 
to  recover  trust  property, — in  such  case  the  trustee  or  trus- 
tees asserting  the  right  of  the  cestuis  que  trust  by  filing  the  bill 
is  regarded  as  the  representative  of  the  cestuis  que  trust,  and, 
in  such  case,  the  beneficiaries  are  not  essential  parties  to  the 
suit.  The  case  at  bar  does  not  fall  within  this  exception  to 
the  rule.  Neither  of  the  trustees  asserted  the  right  claimed 
here  by  the  Attorney  General  for  the  public. 
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Manifestly  this  rule  or  exception  rests  upon  the  fact  that 
the  part  of  the  trustees  who  are  the  complainants  in  such 
case  have  brought  the  suit  in  the  exercise  of  their  trust, 
asserting  the  rights  of  the  beneficiaries,  or  for  the  protection 
of  the  trust  property,  and  are  acting  in  harmony  with  the 
asserted  rights  of  the  cestuis  que  trust,  and  may,  therefore, 
justly  be  said  to  represent  them.  Upon  this  ground  Monill 
v.  Lawson,  supra,  rests,  and  is  justified.  The  suit  there  being 
brought  by  a  trustee  or  trustees  asserting  the  rights  of  the 
cestuis  que  trust,  none  of  the  cestuis  que  trust  were  necessary 
parties,  and,  therefore,  the  Attorney  General,  in  such  case, 
was  not  a  necessary  party.  So  in  the  class  of  cases  to  which 
this  rule  applies,  there  is  undoubtedly  "a  difference"  in  this 
regard  (as  stated  in  Daniell  and  in  the  other  authorities 
cited,)  between  cases  where  there  are  trustees  appointed  by 
the  donor  and  where  no  trustees  are  appointed,  as,  in  the 
latter  cases,  the  Attorney  General  must  always  be  a  party, 
as  well  as  all  other  beneficiaries  to  be  affected  by  the  decree. 
This  rule  or  exception  does  not  apply  to  the  case  before 
the  court.  It  only  applies  when  the  trustees  themselves,  or 
some  of  them,  are  seeking  to  enforce  the  trust  or  the  perform- 
ance of  the  duty,  and,  therefore,  are  acting  for  the  cestuis 
que  trust,  while  in  the  case  at  bar  all  the  trustees  deny  the 
rights  claimed  by  the  cestuis  que  trust,  and  are  resisting  their 
enforcement,  and  all  deny  that  the  alleged  duty  is  imposed 
upon  them.  The  difference  between  the  case  of  trustees 
enforcing  the  trust  against  co-trustees  or  strangers,  and  that 
of  trustees  resisting  a  bill  by  the  cestuis  que  trust  against  them- 
selves, for  the  enforcement  of  a  trust  and  the  performance  of 
a  duty  which  they  refuse  to  perform,  seems  too  apparent  for 
argument. 

The  authorities  relied  on  for  appellees  do  not  apply  to  the 
case  at  bar ;  but  if  they  could  be  regarded  as  sustaining  the 
broad  proposition  asserted,  that  where  there  are  trustees  for 
a  charity  the  Attorney  General  is  not  an  indispensable  party 
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in  such  a  suit  as  this,  they  would  be  clearly  opposed  to  the 
many  authorities  already  mentioned,  and  should  yield  to 
their  weight,  and  the  fundamental  principles  on  which  they 
rest.  In  Jackson  v.  Phillips,  14  Allen,  539,  there  were  trus- 
tees of  a  charity  who  were  made  defendants,  but  the  court 
ordered  the  Attorney  General  also  to  be  made  a  defendant. 
The  court  said :  "This  duty  of  maintaining  the  rights  of  the 
public,  and  of  a  number  of  persons  too  indefinite  to  vin- 
dicate their  own,  has  vested  in  the  commonwealth,  and  is 
exercised  here,  as  in  England,  through  the  Attorney  General. 
It  is  upon  this  ground  that  in  a  suit  instituted  by  the  trustees 
of  a  charity  to  obtain  the  instructions  of  the  court,  the  At- 
torney General  should  be  made  a  party  defendant,  as  he  has 
been  by  the  order  of  the  court  in  this  case."  So  in  Chamber- 
lain v.  Stearns,  111  Mass.  267,  the  trustees  of  a  charity  were 
the  complainants.  The  court  ordered  the  Attorney  General 
to  be  made  a  defendant.  So  in  Society  v.  Society,  55  N.  H. 
463,  property  was  conveyed  in  trust  for  charitable  purposes. 
On  a  bill  filed  by  one  of  the  beneficiaries  against  the  trustees, 
it  was  held  that  the  Attorney  General  was  a  necessary  party. 
The  court  said:  "The  Attorney  General  should  have  been 
made  a  party,  either  plaintiff  or  defendant.  It  is  obvious 
that  the  subject  matter  of  this  suit  being  a  public  charity, 
no  final  and  conclusive  settlement  can  be  made  unless  the 
State  should  be  represented. "  And  in  Cook  v.  Duckenfield, 
2  Atkins,  562,  on  a  bill  filed  by  the  heir  at  law  against  the 
trustees,  who  were  directed  by  the  will  to  dispose  of  the  per- 
sonal estate  for  certain  charitable  purposes,  the  court  said : 
"The  bill  must  be  amended,  and  the  Attorney  General,  in  be- 
half of  the  charity,  must  be  made  a  party."  So  in  Kirkbank 
v.  Hudson,  7  Price,  212,  and  Wellbeloved  v.  Jones,  1  Sim.  & 
Stu.  40,  there  were  trustees  for  the  charities,  and  in  both  cases 
it  was  ordered  that  the  Attorney  General  be  made  a  party. 
The  case  of  Female  Association  v.  Beekman,  21  Barb.  565,  is 
also  cited  at  length  for  appellees.     This  very  case,  so  far 
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from  sustaining  the  position  of  appellees,  illustrates  and 
recognizes  the  plain  distinction  here  pointed  out.  The  court 
expressly  holds,  that  where  a  suit  is  brought  against  the  trus- 
tees to  enforce  the  trusts,  the  cestuis  que  trust  must  be  parties, 
saying :  "As  against  the  trustee  himself,  the  suit  can  only  be 
maintained  by  the  cestuis  que  trust."  And  that  where  the 
trust  is  for  a  public  charity,  the  Attorney  General,  "as  rep- 
resentative of  the  public,  would  occupy  the  relation  of  cestui 
que  trust  to  the  trustee,"  within  the  meaning  of  the  rule. 
Such  is  clearly  the  case  at  bar.  In  the  case  cited  the  court 
recognize  two  classes  of  cases  in  which  the  trustee  could  be 
regarded  as  representing  the  cestuis  que  trust:  First,  when 
the  trustee  has  brought  suit  against  a  third  person  to  enforce 
the  trust ;  second,  when  the  heir  or  next  of  kin  has  brought 
suit  against  the  trustee  to  avoid  the  trust,  and  the  trustee  is 
defending  the  trust.  Manifestly  the  case  now  being  considered 
belongs  to  neither  of  these  two  classes. 

In  Gaytes  v.  Franklin  Savings  Bank,  85  111.  256,  a  decree 
had  been  rendered  against  a  trustee  in  the  absence  of  the 
cestuis  que  trust.  On  a  bill  filed  to  review  the  decree,  the 
court  held  that  the  cestui  que  trust  was  a  necessary  party, 
and  set  the  decree  aside.  The  court  said:  "Nothing  appears 
in  the  bill  in  the  original  case  to  take  it  out  of  the  general 
rule  that  all  parties  whose  interest  would  be  affected  by  the 
decree  should  be  parties  to  the  bill,  otherwise  they  can  not 
be  concluded  by  any  action  of  the  court.  Before  any  one  is 
concluded  by  judicial  sentence,  he  must  have  his  day  in 
court.  When  no  such  opportunity  is  afforded  any  one  ag- 
grieved, if  application  is  made  within  a  reasonable  time  he 
may  have  such  decree  against  him  set  aside,  upon  terms  that 
shall  be  considered  equitable,  and  let  in  to  make  his  defence 
to  the  cause  as  if  he  had  been  made  a  party  defendant. 
When  that  is  done,  all  rights  of  the  respective  parties  may  be 
fully  investigated  and  determined."  In  Hopkins  v.  Roseclare 
Lead  Co.  72  111.  377,  the  court  say:     "It  is  the  duty  of  the 
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complainant  to  see  and  know  that  he  has  before  the  court  all 
necessary  parties,  or  his  decree  will  not  be  binding."  See, 
also,  Scott  v.  Bennett,  1  Gilm.  646 ;  McCall  v.  Lesher,  2  id. 
46 ;  Leitze  v.  Clabaugh,  59  111.  136 ;  Deniston  v.  Hoagland, 
67  id.  265;  Ridgeway  v.  Underwood,  id.  421.  It  is  funda- 
mental that  to  make  a  matter  res  judicata  there  must  be  a 
concurrence  of  these  four  conditions,  viz:  Identity  of  subject 
matter,  identity  of  cause  of  action,  identity  of  parties,  and 
identity  of  the  quality  or  capacity  in  which  the  parties  sue 
or  defend.  Freeman  on  Judgments,  sec.  252 ;  2  Bouvier's 
Law  Diet.  467. 

A  party  who  was  not  before  the  court  at  the  former  hear- 
ing is  here  now  asking  to  be  heard.  Never  having  had  his 
day  in  court  he  ought  to  be  heard.  It  can  make  no  differ- 
ence that  the  Attorney  General  having  been  properly  brought 
into  the  case,  is  seeking  to  assert  his  rights  by  answer  and 
cross-bill  in  this  cause,  instead  of  by  the  filing  an  original 
bill  and  instituting  a  new  suit.  If  he  was  a  necessary  party 
to  the  cause,  the  principle  of  public  policy,  (which  requires 
all  necessary  parties  to  be  before  the  court,  and  in  pursuance 
of  which  the  courts  have  repeatedly  refused  to  proceed  in 
their  absence,)  justified  the  court  below  in  ordering  that  the 
Attorney  General  be  made  a  party  and  allowed  to  assert  his 
rights  in  the  pending  litigation ;  and  being  now  for  the  first 
time  before  the  court,  he  must  be  heard,  if  heard  at  all,  the 
same  as  if  the  decision  rendered  in  his  absence  had  not  been 
made.  If  made  a  party  it  is  to  give  him  an  opportunity  to 
be  heard,  and  not  to  fasten  upon  him  a  decision  which  other- 
wise would  not  conclude  his  rights,  while  to  compel  him  to 
resort  to  the  circuity  of  another  suit  in  the  nature  of  a  bill 
of  review  would  be  contrary  to  the  settled  policy  of  this  court, 
which  ever  is  to  avoid  multiplicity  of  suits,  and,  if  possible, 
to  settle  in  one  suit  the  rights  and  duties  of  all  parties. 

The  doctrine  of  stare  decisis  can  not  be  supported  by  the 
ruling  of  the  court  in  only  one  case,  unless  the  law  then  laid 
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down  has  become  an  element  of  subsequent  contracts,  or  a 
rule  of  property  under  which  intervening  rights  have  come 
into  existence.  Stevens  v.  Pratt,  101  111.  206 ;  Powers  v. 
Green,  14  111.  386;  Frink  v.  Darst,  14  111.  304;  Mallett  v. 
Butcher,  41  id.  383 ;  Butler  v.  VanWyke,  1  Hill,  461 ;  Pratt 
v.  Brown,  3  Wis.  532 ;  Leavitt  v.  Blatchford,  17  N.  Y.  533. 
See,  also,  1  S.  &  M.  371 ;  48  Cal.  493 ;  23  Pa.  St.  471 ;  6 
Ohio  St.  78 ;  L.  K.  11  Ch.  Div.  579 ;  Wells  on  Res  Judicata, 
pp.  544,  550. 

Mr.  Justice  Craig,  also  dissenting. 


Thomas  Cahill 

v. 

The  People  op  the  State  of  Illinois. 

Filed  at  Ottawa  May  10,  1883. 

1.  Arrest — power  of  officer  to  arrest  without  warrant.  Where  a  crimi- 
nal offence  has  been  committed,  as,  shooting  at  a  person,  and  an  officer  is 
informed  of  that  fact,  so  that  he  has  reasonable  grounds  for  believing  the 
person  to  be  arrested  has  committed  such  offence,  he  is  expressly  authorized 
by  the  statute  to  arrest  such  person  without  a  warrant,  and  so  he  has  the 
right  to  arrest  one  without  a  warrant  who  commits  an  assault  and  battery  in 
his  presence. 

2.  Same — right  to  break  open  doors  to  arrest.  The  law  is  well  settled 
that  an  officer  who  has  arrested  a  criminal,  when  he  escapes  may,  if  it  becomes 
necessary,  break  open  the  doors  of  his  house  to  re-arrest  him. 

3.  Criminal  law — when  proof  of  prior  assault  is  material.  On  the 
trial  of  one  for  murder,  in  shooting  and  killing  an  officer  while  breaking  in 
the  door  of  the  defendant's  house  to  re-arrest  him  after  his  escape  from  arrest 
for  a  criminal  offence,  the  proof  showed  that  the  defendant  was  informed 
and  knew  the  persons  asking  and  seeking  admittance  into  the  house  were 
officers  seeking  to  arrest  him,  and  that  he  refused  to  open  the  door.  The 
defendant  offered  to  prove  that  on  the  night  before  the  shooting  a  crowd  was 
in  the  yard  and  stoned  his  house,  and  that  a  part  of  that  crowd  was  there  at 
the  time  of  the  attempted  arrest,  which  the  court  refused  to  admit:  Held, 
that  there  was  no  error  in  the  ruling. 
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4.  Same — when  prior  assault  will  justify  a  resort  to  self-defence.  Prior 
attacks  upon  a  person  or  his  house  may  create  a  reasonable  apprehension  of 
danger  when  he  is  again  attacked  by  the  same  person  or  persons,  when,  if  no 
prior  attack  had  been  made,  the  acts  of  the  assailant  would  not  tend  to  pro- 
duce in  the  mind  of  a  reasonable  man  apprehension  he  was  in  peril.  In 
other  words,  the  proof  of  prior  assault  or  threats  might  justify  a  defendant 
in  the  right  of  self-defence,  when,  in  the  absence  of  this,  the  assault  made 
would  not  confer  upon  the  party  assailed  the  right  to  resort  to  self-defence 
of  person  or  property. 

5.  Same — sufficiency  of  evidence  to  justify  instruction  as  to  officer's 
right  to  arrest  without  warrant.  On  the  trial  of  a  party  for  killing  an  offi- 
cer while  attempting  to  arrest  him  without  a  warrant,  the  proof  showed  that 
the  officer  who  first  arrested  him  heard  a  pistol  shot,  and  on  going  to  learn 
the  cause  was  immediately  informed  by  a  person  that  the  defendant  had  shot 
at  him,  and  that  when  the  defendant  was  charged  by  the  officer  with  the 
shooting  he  attempted  to  escape:  Held,  that  the  proof  of  these  facts  was 
ample  to  justify  the  officer,  and  upon  which  to  base  an  instruction  as  to  the 
officer's  right  to  arrest  without  a  warrant. 

6.  Criminal  Cotjbt  of  Cook  county — branch  court  authorized.  The 
act  of  the  legislature  of  April  21,  1881,  that  two  or  more  of  the  judges  of  the 
Criminal  Court  of  Cook  county  may  each  hold  a  different  branch  of  said 
court  at  the  same  time,  is  authorized  by  section  26,  article  6,  of  the  constitu- 
tion, declaring  that  the  terms  of  such  court  shall  be  held  by  one  or  more  of 
the  judges  of  the  circuit  or  Superior  courts  of  Cook  county,  etc. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ;  the 
Hon.  John  G.  Kogers,  Judge,  presiding. 

Messrs.  Forrest  &  May,  for  the  plaintiff  in  error. 

Mr.  Luther  Laflin  Mills,  State's  Attorney,  and  Mr. 
Henry  Wendell  Thompson,  for  the  People. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  indictment  against  Thomas  Cahill,  in  the 
Criminal  Court  of  Cook  county,  for  the  murder  of  Patrick 
O'Brien,  a  police  officer  of  the  city  of  Chicago.  The  jury 
found  the  defendant  guilty  as  charged  in  the  indictment,  and 
by  the  verdict  fixed  the  punishment  at  imprisonment  in  the 
penitentiary  for  life. 
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It  appears  from  the  record  that  Thomas  Cahill  resided 
with  his  parents  and  brothers  in  a  small  house,  known  as 
No.  50  Kebecca  street,  Chicago.  On  the  evening  of  August  1, 
1881,  James  Kay,  a  police  officer  of  the  city,  while  sitting 
on  the  front  steps  of  No.  68  Eebecca  street,  heard  a  pistol 
shot  in  the  rear  of  the  building.  The  officer,  being  dressed 
in  his  uniform,  and  his  star  on  his  coat,  started  to  see  what 
was  the  matter.  He  met  one  Keeling,  who  informed  him 
that  the  defendant,  Thomas  Cahill,  had  shot  at  one  Dixon. 
When  he  came  up  to  Dixon,  he,  too,  told  the  officer  that 
Cahill  had  done  the  shooting.  The  officer  then  inquired 
where  Cahill  was.  Dixon  pointed  to  a  man  standing  about 
sixty  feet  away,  and  said,  "There  he  is."  The  officer  walked 
to  him,  and  inquired  why  he  had  shot  at  Dixon.  The  officer 
testified  that  he  made  no  reply,  but  ran.  The  officer  followed 
him  to  the  house,  where  Cahill  denied  that  he  had  shot  at 
Dixon.  The  officer  then  returned  home,  and,  as  he  testified, 
Mrs.  Dixon  soon  came  and  said  her  son  had  been  shot. 
While  she  was  talking,  Chris  Dixon  came  up,  and  he  said 
the  ball  went  through  his  pants.  Mrs.  Dixon  requested  the 
officer  to  go  and  arrest  Cahill,  as  she  was  afraid  Cahill  would 
shoot  some  of  her  boys  that  night.  The  officer  agreed  to  go 
if  Chris  Dixon  would  go  along  and  point  the  defendant  out. 
The  two  then  proceeded  to  the  house  occupied  by  the  Cahills, 
when  Chris  Dixon  stopped  in  the  kitchen,  and  the  officer 
went  in  the  front  room  where  the  defendant  was.  The  officer 
said  to  defendant  that  Dixon  claimed  he  had  shot  at  him,  and 
defendant  went  into  the  kitchen  and  said  to  Dixon :  "Do  you 
say  I  shot  at  you?"  and  struck  Dixon,  and  knocked  him  out 
of  the  door.  The  officer  then  arrested  the  defendant,  and 
attempted  to  take  him  to  the  station,  and  when  he  got  to  the 
door  the  defendant  pulled  back,  and,  being  assisted  by  his 
mother  and  brother,  he  got  loose  from  the  officer,  and  the 
officer  was  locked  out  of  the  house.  The  officer  remained  at 
the  foot  of  the  stairs  a  short  time,  when  officer  O'Brien  and 
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others  came  up,  and  inquired  what  was  the  matter,  and  upon 
being  informed,  O'Brien  said:  "Come  up,  I  know  the  man. 
Let  me  take  him.  I  will  have  no  trouble  with  him."  As  the 
officers  went  up  the  stairs,  the  Cahills  went  in  the  house  and 
closed  the  doors.  Admittance  was  demanded,  and  refused, 
and  as  O'Brien  was  pushing  open  the  door  he  was  shot  by 
the  defendant.  Before  an  entrance  was  effected  a  number 
of  shots  were  fired  on  both  sides.  According  to  the  testi- 
mony of  officer  Bay,  (and  he  is  corroborated  by  the  other 
officers,)  O'Brien  notified  the  Cahills  at  least-  twice  that  they 
were  police  officers,  and  desired  admittance  to  the  house. 
Upon  this  point  officer  Shenly  testified :  "I  went  to  the  top 
of  the  stairs.  O'Brien  said  he  was  an  officer,  and  wanted  to 
get  in.  He  then  asked  admittance  the  second  time.  He  then 
put  his  shoulder  to  the  door  to  break  it,  and  a  shot  was 
fired." 

Section  342  of  the  Criminal  Code  provides,  that  "an  arrest 
may  be  made  by  an  officer  or  by  a  private  person,  without 
warrant,  for  a  criminal  offence  committed  or  attempted  in 
his  presence,  and  by  an  officer  when  a  criminal  offence  has 
in  fact  been  committed,  and  he  has  reasonable  ground  for 
believing  that  the  person  to  be  arrested  has  committed  it. " 
Here,  Bay  was  an  officer,  and  the  shooting  at  Dixon  was  a 
criminal  offence,  and  he  had  reasonable  ground  for  believing 
that  Cahill  had  committed  the  crime,  and,  under  the  statute, 
he  had  full  authority  to  arrest  without  warrant.  Again, 
Dixon  was  assaulted,  in  the  presence  of  the  officer,  by  the 
defendant,  and  an  assault  being,  within  the  meaning  of  the 
statute,  a  criminal  offence,  it  was  the  plain  duty  of  the  officer 
to  make  the  arrest,  without  warrant,  for  the  assault,  inde- 
pendent of  the  other  offence.  We  think  there  can  be  no 
doubt  but  the  defendant  was  lawfully  arrested  by  officer  Bay. 
After  the  arrest,  with  the  assistance  of  other  members  of  his 
family,  he  escaped.  For  the  purpose  of  re-arresting  the  de- 
fendant, did  officer  Bay  and  the  other  officers  who  came  to 
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his  assistance  have  the  right  to  break  open  the  doors  of  the 
house  where  he  resided? 

In  Foster's  Crown  Law,  (page  319,  sec.  22,)  in  the  discus- 
sion of  the  doctrine  that  every  man's  house  is  his  castle,  it 
is  said :  "The  rule  is  likewise  confined  to  the  case  of  arrests 
in  the  first  instance,  for  if  a  man,  being  legally  arrested, 
escapeth  from  the  officer,  the  officer  may,  in  fresh  pursuit, 
break  open  the  door  in  order  to  retake  him. "  In  2  Hawkins, 
(Bk.  2,  chap.  14,  sec.  9,  p.  137,)  in  the  discussion  of  the 
question,  "When  doors  may  be  broken  open  in  order  to 
make  an  arrest,"  it  is  said:  "Whenever  a  person  is  lawfully 
arrested,  for  any  cause,  and  afterwards  escapes  and  shelters 
him  in  a  house."  To  the  same  effect  is  Commonwealth  v. 
McGahey,  11  Gray,  194.  We  think  there  can  be  no  doubt 
in  reference  to  the  law,  and  it  may  be  regarded  as  well  set- 
tled that  an  officer  who  has  arrested  a  criminal,  when  he  has 
escaped  may,  if  it  becomes  necessary,  break  down  doors  to 
re- arrest  him. 

But  it  is  said  the  court  erred  in  refusing  proper  evidence" 
offered  by  the  defendant.  The  defendant  offered  to  prove 
that  the  night  before  the  shooting  a  crowd  was  in  the  yard 
and  stoned  Cahill's  house,  and  that  a  part  of  the  crowd  which 
was  there  the  first  night  was  there  at  the  time  of  the  attempted 
arrest.  It  is  no  doubt  true  that  proof  of  prior  attacks  or 
threats  might  authorize  the  person  attacked  to  resort  to  self- 
defence  upon  slighter  evidence  of  attack  than  where  no  such 
previous  attack  had  been  made.  Proof  of  prior  attacks  might 
create  a  reasonable  apprehension  of  danger  when  an  attack 
was  made,  when,  if  no  such  prior  attack  had  been  made,  the 
acts  of  the  assailant  would  not  tend  to  produce  in  the  mind 
of  a  reasonable  man  apprehension  that  he  was  in  peril.  In 
other  words,  the  proof  of  previous  attacks  might  justify  a 
defendant  in  the  right  of  self-defence,  when,  in  its  absence, 
the  assault  made  would  not  confer  upon  the  party  assaulted 
the  right  to  resort  to  self-defence  of  person  or  property.    But 
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while  this  is  true,  it  does  not  follow  that  the  court  erred  in 
excluding  the  offered  evidence.  The  theory  of  the  defence 
was  entire  ignorance  on  the  part  of  the  defendant  of  the 
character  of  the  persons  who  with  force  attempted  to  enter 
his  house.  If  the  defendant  did  not  know  the  parties  attempt- 
ing to  enter  his  house  were  officers,  that  they  were  attempting 
to  re-arrest  him,  but  was  mistaken  as  to  their  character  or 
object,  then  the  acts  of  the  officers  were  such  as'  conferred 
upon  him  the  undoubted  right  of  self-defence.  The  acts  of 
the  officers  showed  beyond  question  that  they  were  determined 
to  enter  the  house  at  all  hazard,  and  hence  the  evidence  of 
prior  attacks  was  entirely  immaterial.  The  evidence  of  prior 
attacks  did  not  enter  into  the  question  of  the  guilt  or  inno- 
cence of  the  defendant.  It  was  not  material  as  to  what 
occurred  the  night  before,  but  the  question  was,  whether  de- 
fendant was  mistaken  and  ignorant  of  the  official  character 
of  officer  O'Brien  and  his  assistants,  and  their  object  in  enter- 
ing his  house.  If  he  was,  it  is  not  perceived  how  the  evidence 
of  previous  attacks  could  enlarge  his  rights.  The  offered 
evidence  merely  tended  to  show  that  the  defendant  was  in 
fear  of  danger, — not  that  he  was  ignorant  of  or  mistaken 
in  regard  to  the  purpose  of  the  officers,  or  that  they  were  in 
fact  officers  attempting  to  re-arrest  him  for  a  supposed  viola- 
tion of  the  criminal  laws  of  the  State.  We  perceive  no  error 
in  the  exclusion  of  evidence. 

It  is  also  urged  that  there  is  no  evidence  in  the  record  to 
furnish  a  basis  for  the  People's  instruction  No.  5,  or  for  the 
first  part  of  instruction  No.  6.  These  instructions  merely 
announce  the  well-known  rule  that  an  officer  has  the  right 
to  make  an  arrest  without  warrant  where  a  criminal  offence 
has  been  committed  in  his  presence,  or  where  a  criminal 
offence  has  been  committed  and  he  has  reasonable  ground 
for  believing  that  the  person  arrested  has  committed  the 
offence.  Here  the  officer  heard  the  pistol  shot,  and  was  at 
once  informed  that  the  defendant  had  fired  at  Dixon,  and 
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when  the  defendant  was  charged  by  the  officer  with  the 
shooting  he  attempted  to  escape.  These  facts  were  ample 
to  justify  the  officer,  and  formed  a  sufficient  basis  for  the 
instructions  to  the  jury. 

It  is  also  claimed  that  the  court  in  which  the  defendant 
was  tried  had  no  jurisdiction.  This  is  based  upon  a  de- 
scription of  the  court,  as  contained  in  the  placita,  wherein 
the  court  is  described  as  "a  branch  of  the  Criminal  Court 
of  Cook  county."  Section  26,  article  6,  of  the  constitution, 
declares :  "The  terms  of  said  Criminal  Court  of  Cook  county 
shall  be  held  by  one  or  more  of  the  judges  of  the  circuit  or 
Superior  courts  of  Cook  county,  as  nearly  as  may  be,  in  alter- 
nation, as  may  be  determined  by  said  judges,  or  provided  by 
law."  Under  this  provision  of  the  organic  law  the  legisla- 
ture, on  the  21st  day  of  April,  1881,  (Laws  of  1881,  page  72,) 
passed  an  act  as  follows :  "Be  it  enacted,  etc.,  that  two  or 
more  of  the  judges  of  the  Criminal  Court  of  Cook  county  may 
each  hold  a  different  branch  of  said  court  at  the  same  time. " 
We  think  the  language  of  the  constitution  is  broad  enough 
to  authorize  the  passage  of  the  act.  It  was  certainly  never 
intended  that  two  of  the  judges  should  sit  together  and  con- 
stitute the  court.  If  not,  then  the  language,  "one  or  more  of 
the  judges, "  was  intended  to  authorize  the  holding  of  a  branch 
court  when  the  business  had  increased  to  such  an  extent 
that  it  could  not  be  done  by  one  judge,  and  when  the  legis- 
lature might  provide  for  the  holding  of  a  branch  court. 

The  judgment  of  the  Criminal  Court  will  be  affirmed. 

Judgment  affirmed. 


:i 
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George  Hankins 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  June  16,  1883. 

1.  Statutes — rule  of  construction — strict  construction  of  penal  stat- 
utes, or  those  relating  to  crimes.  The  doctrine  of  strict  construction  of 
statutes  imposing  penalties  and  fines  has  been  long  established  and  uni- 
formly applied  by  this  court. 

2.  Section  1  of  the  act  relating  to  statutes,  providing  that  "all  general 
provisions,  terms,  phrases  and  expressions  shall  be  liberally  construed,  in 
order  that  the  true  intent  and  meaning  of  the  legislature  may  be  fully  carried 
into  effect,"  applies  to  all  statutes, — those  defining  crimes  and  providing  for 
their  punishment,  as  well  as  others.  It  does  not  require  the  court  to  bring 
cases  of  a  like  nature,  not  named  in  terms  or  by  clear  implication,  into  a 
statute,  nor  yet  to  give  a  narrow  and  restricted  meaning  to  the  language 
employed,  but  to  fairly  and  reasonably  carry  out  the  legislative  intent. 

3.  Same — construction  as  to  effect  of  excluding  a  particular  matter. 
As  a  general  rule  the  exclusion  of  one  subject  or  thing  in  a  statute  is  the 
inclusion  of  all  other  things.  So  the  exclusion  of  the  power  of  the  court  to 
impose  a  fine  of  less  than  $100,  by  implication  gives  the  power  to  impose  a 
fine  for  more  than  that  sum. 

4.  Criminal  law — penalty  for  keeping  gaming  house — of  the  limit  for 
the  first  offence — the  statute  construed.  Under  section  127  of  the  Criminal 
Code,  providing  for  the  punishment  for  keeping  a  gaming  house,  etc.,  which 
provides  that  for  the  first  offence  the  offender  shall  be  fined  not  less  than 
$100,  and  for  the  second  offence  not  less  than  $500,  etc.,  the  court  is  not 
limited  to  a  fine  of  $100  on  a  conviction  for  the  first  offence.  It  seems,  how- 
ever, that  such  fine  might  well  be  regarded  as  limited  in  so  far  that  it  shall 
not  be  for  a  larger  sum  than  that  authorized  for  a  second  conviction. 

5.  Same — giving  courts  the  power  to  determine  as  to  the  degree  of  pun- 
ishment. While  it  is  true  that  the  defining  of  crimes  and  prescribing  the 
punishment  therefor  is  a  legislative  function,  it  does  not  follow  that  the 
legislature  is  powerless  to  authorize  the  courts  or  juries  to  exercise  a  discre- 
tion in  fixing  the  amount  or  degree  of  punishment,  between  prescribed  limits. 
Such  power  has  been  conferred  on  all  courts  administering  the  criminal  law. 
To  deny  the  courts  this  power  would  be  to  defeat  the  constitutional  pro- 
vision that  penalties  shall  be  proportioned  to  the  offence. 

6.  Same — of  special  pleas — defences  allowable  under  plea  of  not  guilty. 
The  423d  section  of  the  Criminal  Code  has  dispensed  with  all  pleas  in  crim- 
inal cases  except  the  plea  of  not  guilty,  unless  it  be  pleas  in  abatement,  etc. 
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Under  the  plea  of  not  guilty  the  defendant  may  avail  himself  of  any  meri- 
torious defence  he  may  have.  Under  it  he  may  show  a  former  conviction 
or  acquittal  of  the  same  offence,  and  hence  there  is  no  error  in  sustaining 
a  demurrer  to  a  plea  of  a  former  conviction. 

7.  Same — misdemeanors — jurisdiction  of  the  circuit  courts,  and  of  jus- 
tices of  the  peace.  Section  381  of  the  Criminal  Code  does  not  confer  exclu- 
sive jurisdiction  on  justices  of  the  peace  in  all  cases  of  misdemeanors  where 
the  punishment  is  by  fine  only,  and  the  fine  does  not  exceed  $200.  If  such 
section  had  so  intended,  it  would  have  been  in  violation  of  section  12  of 
article  6  of  the  constitution,  which  gives  circuit  courts  original  jurisdiction 
of  all  cases  at  law  and  in  equity. 

8.  Same — the  same  act  as  two  offences,  and  cognizable  under  two 
separate  jurisdictions.  It  has  long  been  the  settled  law  in  this  State  that 
the  legislature  may  rightfully  declare  the  same  act  to  be  two  offences,  and 
punishable  as  such.  The  fact  that  a  city  is  empowered  to  punish  the  keep- 
ers of  gaming  houses  by  ordinance,  is  no  bar  to  a  separate  prosecution  for 
the  same  offence  under  the  Criminal  Code,  by  the  people.  The  grant  of 
power  to  a  city  to  punish  for  misdemeanors  committed  within  its  limits,  is 
not  a  surrender  of  the  power  of  the  State  to  also  punish  for  the  same  offence. 

9.  Same— former  decisions.  The  principle  that  the  same  act  may  be 
declared  to  constitute  two  offences,  and  to  be  cognizable  under  two  separate 
jurisdictions,  is  sustained  by  Freehand  v.  The  People,  16  111.  380,  Severin  v. 
The  People,  37  id.  414,  Shidmore  v.  Bricker,  77  id.  164,  and  Wragg  v.  Penn 
Township,  94  id.  12,  which  overrule  the  doctrine  announced  in  Berry  v.  The 
People,  36  111.  223. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Criminal 
Court  of  Cook  county;  the  Hon.  Joseph  E.  Gary,  Judge,  pre- 
siding. 

Mr.  Emery  A.  Storrs,  for  the  plaintiff  in  error : 

The  fine  provided  by  the  statute  in  this  class  of  cases  is 

"not  less  than   $100."      Eev.   Stat.    (Cothran's   ed.)   Crim. 

Code,  sec.  127,  p.  470. 

This  being  a  penal  statute,  it  must  be  strictly  construed. 

Rapplee  v.  Morgan,  2  Scam.  551 ;  Edwards  v.  Hill,  11  111.  23 ; 

Chapman  v.  Wright,  20  id.  120 ;  Frees  v.  Tripp,  70  id.  496 ; 

Albrecht  v.  The  People,  78  id.  510;  Hall  v.  State  of  Ohio,  20 

Ohio,  7 ;   United  States  v.  Storr,  1  Hemp.  469 ;  Ferritt  v.  At- 
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well,  1  Blatchf.  151;  Bettis,  Admr.  v.  Taylor,  8  Porter,  564; 
Andrews  v.  United  States,  2  Story,  202. 

The  fine  provided  for  such  cases  as  this  being  "not  less 
than  $100,"  it  is  a  penalty  of  $100  and  no  more.  Stinson  v. 
Pond,  2  Curtis'  C.  C.  (Mass.)  502. 

The  lower  court,  by  imposing  a  much  heavier  fine, — $250 
and  costs, — transcended  the  limit  conferred  by  the  statute. 
The  court  therefore  erred,  and  the  judgment  should  be  re- 
versed. Fitzgerald  v.  State,  4  Wis.  395 ;  Harvey  v.  State,  5 
id.  529 ;  Taylor  v.  State,  35  id.  298. 

All  such  statutes  are  to  receive  a  strict  construction,  and 
can  not  be  extended  to  embrace  cases  not  named,  or  to 
increase  the  punishment.  United  States  v.  Morris,  13  Pet. 
464 ;  United  States  v.  Wiltberger,  5  Wheat.  76 ;  United  States 
v.  Sheldon,  2  id.  114;  Potter's  Dwarris  on  Statutes,  128, 
144;  King  v.  Burrill,  12  Ad.  &  Ell.  468;  Lamond  v.  Effie,  3 
Q.  B.  910 ;  Everett  v.  Mills,  4  Scott's  N.  C.  531 ;  Green  v. 
Wood,  7  Q.  B.  178;  Samuel  v.  Nettleship,  3  id.  188;  "The 
Enterprise,"  1  Paine,  32  ;  Chase  v.  New  York  Central  R.  R.  Co. 
26  N.  Y.  523 ;  In  re  Powers,  25  Vt.  265 ;  Water  Vliet  Turn- 
pike Co.  v.  McKean,  6  Hill,  616 ;  Melody  v.  Real,  4  Mass. 
473 ;   Rapplee  v.  Morgan,  2  Scam.  563. 

Original  jurisdiction  in  all  cases  of  misdemeanor,  when 
the  punishment  is  by  fine  only,  not  exceeding  $200,  is  con- 
ferred upon  justices  of  the  peace.  Eev.  Stat.  (Cothran's 
ed.)  Crim.  Code,  sec.  381. 

By  act  of  legislature,  authority  is  conferred  upon  the  city 
of  Chicago  (sec.  45,  art.  5,  Municipal  Code,  p.  21,)  "to  sup- 
press gaming  and  gambling  houses."  Section  1307,  article 
23,  ordinances  of  the  city  of  Chicago,  page  309,  provides  for 
just  such  cases  as  this. 

The  defendant  having  been  acquitted  under  this  ordinance, 
can  not  be  again  put  upon  trial  for  the  same  offence.  Berry 
v.  People,  36  111.  423 ;  Houston  v.  Moore,  1  Wheat.  1. 
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Mr.  Luther  Laflin  Mills,  State's  Attorney,  and  Mr.  W. 
E.  Leffingwell,  for  the  People: 

The  statute  has  changed  the  common  law  rule  that  a 
penal  statute  must  be  strictly  construed.  Eev.  Stat.  chap. 
131,  sec.  1.  See,  also,  Robbins  v.  People,  95  111.  176 ;  Ste- 
vens v.  People,  67  id.  588. 

All  penalties  shall  be  proportioned  to  the  nature  of  the 
offence.     Const.  1870,  art.  1,  sec.  11. 

Circuit  courts  shall  have  original  jurisdiction  of  all  causes 
at  law  and  in  equity.     Const.  1870,  art.  6,  sec.  12. 

The  legislature  may  create  two  or  more  offences,  which 
may  be  committed  by  a  single  act,  each  of  which  is  punish- 
able by  itself.      Wragg  et  al.  v.  Penn  Township,  94  111.  23. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  indictment  in  this  case  was  for  keeping  a  gaming 
house,  contrary  to  the  provisions  of  the  statute.  Section  127 
of  the  Criminal  Code  is  as  follows :  "Whoever  keeps  a  gam- 
ing house,  or  in  any  building,  booth,  yard,  garden,  boat  or 
float,  by  him  or  his  agent  used  and  occupied,  procures,  or  per- 
mits any  persons  to  frequent  or  come  together  to  play  for 
money  or  other  valuable  thing  at  any  game,  or  keeps,  or  suffers 
to  be  kept,  any  tables  or  other  apparatus  for  the  purpose  of 
playing  at  any  game  or  sport  for  money  or  other  valuable 
thing,  or  knowingly  rents  such  place  for  such  purpose,  shall, 
on  conviction,  for  the  first  offence,  be  fined  not  less  than  $100, 
and  for  the  second  offence  be  fined  not  less  than  $500,  and  be 
confined  in  the  county  jail  not  less  than  six  months,  and  for 
the  third  offence  shall  be  fined  not  less  than  $500  and  be 
imprisoned  in  the  penitentiary  not  less  than  one  year  and  not 
more  than  five  years. "  On  being  triod  in  the  Criminal  Court 
of  Cook  county,  plaintiff  in  error  was  convicted,  and  fined 
$250.  The  case  was  removed  to  the  Appellate  Court  for  the 
First  District,  and  the  judgment  was  affirmed,  and  the  record 
is  brought  to  this  court  on  error. 
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Various  objections  are  urged.  It  is  first  insisted,  that 
under  the  statute  the  Criminal  Court  exceeded  its  jurisdic- 
tion by  imposing  a  fine  of  more  than  $100.  It  is  claimed 
that  sum  is  the  amount  of  the  fine  fixed  by  the  statute,  and 
the  court  is  powerless  to  exceed  that  amount  on  such  a  con- 
viction ;  that  under  the  canons  of  construction  the  section 
must  be  read  as  though  it  said  $100,  and  no  more ;  that  such 
statutes  must  be  strictly  construed,  and  therefore  no  greater 
amount  than  that  sum  could  be  imposed.  The  doctrine  of 
strict  construction  in  cases  of  penalties  has  been  long  and 
uniformly  established  in  this  court.  Wilson  v.  Ohio  and 
Mississippi  R.  R.  Co.  64  111.  542,  Edwards  v.  Hill,  11  id.  22, 
Erlinger  v.  Boneau,  51  id.  94,  Chicago  and  Alton  R.  R.  Co.  v. 
The  People,  67  id.  11,  Chicago  and  Northicestem  R.  R.  Co.  v. 
Stanbro,  87  id.  195,  Raplee  v.  Morgan,  2  Scam.  561,  Chapman 
v.  Wright,  20  id.  120,  Freese  v.  Tripp,  70  id.  496,  Albrecht  v. 
The  People,  78  id.  510,  and  many  other  cases  not  necessary 
to  be  referred  to,  as  this  is  the  doctrine  of  this  court,  inde- 
pendent of  the  reported  cases  of  other  courts.  The  doctrine 
is  so  elementary  and  well  recognized  that  it  does  not  need 
other  authorities  for  its  support. 

This  court  has,  in  two  cases  heretofore  before  us  for  deci- 
sion, affirmed  judgments  for  fines  of  more  than  $100  on  con- 
victions under  this  section.  (See  Robbins  v.  The  People,  95 
111.  175,  and  Stevens  v.  The  People,  67  id.  587.)  It  is  true 
in  neither  of  those  cases  was  the  question  under  consider- 
ation presented  or  discussed,  but  they  are  referred  to  as 
showing  this  question  is  not  so  obvious  as  to  have  attracted 
the  attention  of  counsel  arguing  those  cases.  Although  the 
rule  of  strict  construction  obtains  in  this  class  of  cases,  it 
must  not  be  so  strict  as  to  defeat  the  intention  of  the  legis- 
lature. This  is  forbidden  by  the  first  section  of  the  chapter 
entitled  "Statutes."  It  provides  that  "all  general  provisions, 
terms,  phrases  and  expressions  shall  be  liberally  construed, 
in  order  that  the  true  intent  and  meaning  of  the  legislature 
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may  be  fully  carried  into  effect."  This  rule  of  construction 
is,  in  express  terms,  made  applicable  to  all  laws  then  or  since 
in  force.  This  provision  requires  a  liberal  construction  to 
effectuate  the  purpose  of  the  legislature,  but  it  does  not 
require  the  court  to  bring  cases  of  a  like  nature,  not  named 
in  terms  or  by  clear  implication,  into  the  statute,  nor  to  give 
a  narrow  and  restricted  meaning  to  the  language  employed, 
but  to  fairly  and  reasonably  carry  out  the  intention  of  the 
legislature,  as  gathered  from  the  entire  provision  or  enact- 
ment. 

We  are,  then,  required  to  determine,  from  the  language  of 
the  section,  whether  it  was  the  purpose  of  the  legislature  to 
limit  the  fine  for  a  first  offence  to  no  more  than  $100.  As 
a  general  rule,  the  exclusion  of  one  subject  or  thing  is  the 
inclusion  of  all  other  things.  When  the  legislature,  in  this 
case,  excluded  the  power  of  the  court  to  impose  a  fine  of  less 
than  $100,  it,  by  implication,  authorized  the  exercise  of  power 
to  impose  a  fine  for  more  than  that  sum.  It  fixed  the  mini- 
mum, but  fixed  no  maximum.  Had  there  been  an  intention 
to  fix  that  sum  as  the  limit,  both  as  a  minimum  and  maxi- 
mum, it  appears  almost  incredible  that  no  language  was 
employed  to  manifest  the  intention,  especially  so,  when,  in 
the  same  section,  in  fixing  the  penalty  for  a  repetition  of  the 
same  offence  by  confinement  in  the  penitentiary,  a  minimum 
and  a  maximum  were  prescribed.  It  therefore  appears  that 
the  fixing  of  a  penalty  for  the  first  offence,  in  omitting  to 
limit  it  to  not  more  than  $100,- was  not  from  inadvertence  or 
mistake,  but  was  intentional,  and  if  so,  it  must  have  been 
designed  to  authorize  a  fine  of  more  than  $100  for  the  first 
offence.  It  would,  however,  not  be  strained  construction  to 
say  that  for  the  first  offence  there  is  a  limit.  The  legislature 
evidently  regarded  a  second  offence  as  graver  than  the  first, 
because  the  minimum  fine  for  it  is  fixed  at  $500,  and  im- 
prisonment for  not  less  than  six  months  in  the  county  jail. 
It  is,  then,  reasonable  to  infer  that  it  was  not  intended  the 
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fine  for  a  first  offence  should  be  more  than  that  of  the  second 
and  greater  offence.  It  would  be  unreasonable  to  suppose 
the  legislature  designed  to  confer  power  on  the  court  to  pun- 
ish more  severely  for  the  lesser  than  it  might  for  a  greater 
offence. 

On  this  question  of  construction  of  the  section  under  con- 
sideration we  receive  but  little  aid  from  adjudged  cases.  In 
the  case  of  Drake  v.  The  State,  5  Texas  App.  649,  a  defendant 
was  indicted  and  tried  for  murder,  and  the  jury  found  him 
guilty  of  murder  in  the  second  degree,  and  fixed  his  term 
of  service  in  the  penitentiary  for  life.  The  statute  provided 
that  in  such  cases  the  person  so  convicted  should  be  confined 
in  the  penitentiary  not  less  than  five  years,  without  fixing  a 
maximum  limit.  In  the  opinion  of  the  court  affirming  the 
judgment  it  is  said,  it  was  urged  that  the  punishment  was  too 
severe,  but  the  court  did  not  allow  the  objection.  In  the  case 
of  Childs  v.  The  State,  2  Texas  App.  36,  a  woman  was  con- 
victed for  murder  in  the  second  degree,  and  sentenced,  on  the 
verdict  of  the  jury,  to  confinement  in  the  penitentiary  for  the 
period  of  sixty  years,  and  the  judgment  was  affirmed.  Thus 
it  seems  that  the  power  to  extend  punishment  beyond  and 
greatly  above  the  minimum  term  fixed  by  the  statute  seemed 
so  obvious  to  both  counsel  and  court  that  no  question  was 
raised  or  discussed. 

The  case  of  Stinson  v.  Pond,  2  Curtis'  C.  C.  502,  is  referred 
to  as  supporting  the  rule  of  construction  contended  for  by 
plaintiff  in  error.  That  was  an  action  of  debt,  to  recover  a 
penalty  under  an  act  of  Congress,  given  for  marking  the  word 
"patented"  on  unpatented  manufactured  articles.  The  stat- 
ute prohibited  such  marking,  under  a  penalty  of  not  less 
than  $100.  Thus,  it  is  seen,  in  that  respect  that  statute 
was  similar  to  the  Texas  and  our  statute.  Judge  Curtis,  in 
construing  the  statute,  held  that  the  penalty  was  limited  to 
$100,  and  a  recovery  could  not  exceed  that  sum.  We  are 
unable  to  concur  with  his  conclusion,  because  it  seems  to  us 
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that  under  our  act  such  was  not  the  intention  of  the  legisla- 
ture. When,  under  our  act,  the  fine  is  fixed  above  the  mini- 
mum, it  is  subject  to  be  reviewed. 

It  is  also  urged,  the  power  to  define  crime,  and  to  pre- 
scribe the  penalty  for  its  punishment,  is  a  legal  and  not  a 
judicial  function,  and  the  court,  therefore,  has  no  power  to 
impose  a  fine  for  a  larger  sum  than  that  specified  as  the 
lowest  amount  by  the  statute.  It  is,  no  doubt,  a  legislative 
function  to  define  crimes  and  misdemeanors,  and  prescribe 
the  penalties,  and  it  is  equally  true  that  courts  can  impose 
no  punishment  unless  authorized  in  terms  or  by  clear  im- 
plication; but  it  does  not  follow  that  the  legislature  is 
powerless  to  authorize  the  court  or  the  jury  to  exercise  dis- 
cretion, between  prescribed  limits.  Such  power  has  been 
conferred  on  all  courts  in  administering  the  criminal  law 
wherever  the  common  law  has  obtained,  and  doubtless  under 
all  other  systems,  both  ancient  and  modern.  If  such  a  dis- 
cretion were  not  allowed,  it  would  be  impossible  to  even  ap- 
proximate justice.  It  would  be  to  punish  all  offences  falling 
under  the  same  definition  with  precisely  the  same  penalty, 
regardless  of  the  aggravating  or  extenuating  circumstances 
of  the  case.  It  would  defeat  the  constitutional  provision 
that  penalties  shall  be  proportioned  to  the  offence.  Here  the 
penalty  was  fixed  by  the  General  Assembly,  between  limits. 
In  punishment  short  of  the  death  penalty  there  is  given  a 
wide  range  between  limits.  Here  is  an  offence  against  the 
public  of  most  ruinous  consequences,  but  it  admits  of  degrees, 
and  offenders  should  be  punished  according  to  the  degree  of 
the  offence.  In  one  case,  a  man,  we  will  suppose,  keeps  a 
small  gaming  house,  where  occasionally  a  few  persons  meet 
and  bet  small  sums.  On  the  other  hand,  another  person 
keeps  a  palatial  concern,  with  all  the  allurements  to  attract 
persons  to  resort  to  it  for  the  purpose  of  gaming,  and  to 
which  large  numbers  resort,  and  daily  and  nightly  bet  and 
lose  their  thousands,  and  its  victims  of  ruin  are  hundreds 
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for  the  one  at  the  smaller  concern.  Shall  both  be  punished 
by  precisely  the  same  penalty  ?  Justice  forbids  it ;  and  it  is 
too  incredible  for  belief  that  the  legislature  ever  so  intended, 
and  we  would  defeat  the  purposes  of  the  formation  of  govern- 
ment if  we  should  so  hold.  The  legislature  may,  constitu- 
tionally, confer  the  power  on  the  courts  or  juries  to  proportion 
the  punishment  according  to  the  circumstances  in  each  case, 
within  limits  that  may  be  imposed  by  statute. 

It  is  likewise  insisted  that  the  court  erred  in  sustaining 
the  demurrer  to  the  plea  of  autrefois  convict.  Although  that 
plea  and  autrefois  acquit  have  been  used  in  our  practice,  they 
are  useless  under  the  provisions  of  our  statute,  and  the  ques- 
tion has  never  been  presented  whether  these  defences  may 
be  made  under  the  general  issue.  The  432d  section  of  the 
Criminal  Code  provides,  that,  "upon  the  arraignment  of  a 
prisoner,  it  shall  be  sufficient,  without  complying  with  any 
other  form,  to  declare  orally,  by  himself  or  his  counsel,  that 
he  is  not  guilty."  This  provision  in  terms  dispenses  with  all 
other  pleas  and  forms,  and  clearly  permits  all  meritorious 
defences  to  be  made  under  the  plea  of  not  guilty.  The  statute 
has  dispensed  with  all  others  than  that  plea,  unless  it  be 
pleas  in  abatement,  etc.  It  renders  unnecessary  the  plea  of 
former  conviction,  and  allows  that  defence  to  be  made  under 
the  plea  of  not  guilty,  and  being  unnecessary  it  is  not  error 
to  sustain  a  demurrer  to  such  a  plea  or  strike  it  from  the 
files.  Without  the  plea  the  same  evidence  in  defence  may 
be  given  that  could  be  if  it  was  pleaded.  By  sustaining  a 
demurrer  to  such  a  plea  the  accused  can  sustain  no  wrong, 
as  he  may  still  introduce  any  evidence  he  might  under  the 
plea.  Curtiss  v.  Martin,  20  111.  557,  City  of  Qaincy  v.  War- 
field,  25  id.  317,  Manny  v.  Rixford,  44  id.  129,  Wiggins  Ferry 
Co.  v.  Blakeman,  54  id.  201,  and  McCord  v.  Mechanics'  Na- 
tional Bank,  84  id.  49,  sustain  this  doctrine.  Defendant,  had 
he  chosen  to  do  so,  could  have  introduced  evidence  of  a  former 
conviction  of  the  same  offence  then  being  tried,  if  he  had  such 
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evidence,  and  could  have  been  acquitted.  Had  he  offered 
such  evidence,  and  it  had  been  rejected,  then  there  would  have 
been  error. 

It  is  urged  that  the  circuit  court  did  not  have  jurisdiction, 
because  the  section  under  which  plaintiff  in  error  was  tried 
is  repugnant  to  section  381  of  the  Criminal  Code.  It  is 
this:  "Original  jurisdiction  in  all  cases  of  misdemeanors, 
where  the  punishment  is  by  fine  only,  and  the  fine  does  not 
exceed  $200,  is  conferred  upon  justices  of  the  peace."  There 
are  at  least  two  conclusive  answers  to  this  objection.  First, 
there  is  no  language  employed  to  indicate  that  exclusive 
jurisdiction  was  intended  to  be  conferred.  But  had  there 
been  such  an  intention,  it  would  have  been  violative  of  sec- 
tion 12,  of  article  6,  of  the  constitution.  It  has  vested  the 
circuit  courts  of  the  State  with  original  jurisdiction  of  all 
causes  in  law  and  equity,  and  we  find  no  other  provision 
authorizing  them  to  be  divested  of  such  jurisdiction.  Other 
tribunals  may  be  vested  with  concurrent,  but  not  exclusive, 
jurisdiction,  unless  authorized  by  that  instrument.  (Myers 
v.  The  People,  67  111.  503.)  This  was  a  cause  at  law,  and 
the  legislature  had  no  power,  if  it  had  so  desired,  to  deprive 
the  circuit  court  of  original  jurisdiction  in  this  class  of  cases. 
Again,  we  have  seen  the  penalty  under  this  section  is  not 
limited  to  $200. 

It  is  next  urged,  that  the  legislature  having  conferred  power 
on  the  city  of  Chicago  to  suppress  gaming  houses,  and  it 
having  assumed  the  power,  and  passed  ordinances  for  the 
purpose,  the  court  had  no  jurisdiction  to  try  the  case ;  that 
when  a  proceeding  was  had  under  the  city  ordinance,  the 
judgment  for  the  breach  of  the  ordinance  was  an  end  of  the 
case,  and  there  was  no  power  to  prosecute  under  the  general 
law  for  this  offence.  That  the  legislature  may  rightfully 
declare  the  same  act  to  be  two  offences,  and  to  be  punished 
as  such,  has  long  been  the  settled  law  of  this  State.  In  the 
case  of  Freeland  v.  The  People,  16  111.  380,  it  was  held  that 
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where  one  was  tried  and  convicted  for  an  assault  and  battery, 
when  indicted  with  others  for  a  riot,  in  committing  the  act 
for  which  he  had  been  convicted,  that  conviction  was  no  bar 
to  the  prosecution  for  the  riot,  as  the  act  committed  included 
two  offences.  In  Severin  v.  The  People,  37  111.  414,  it  was 
held  that  for  an  assault  with  a  deadly  weapon  the  offender 
might  be  convicted  of  an  assault  and  battery,  and  when 
indicted  for  an  assault  with  a  deadly  weapon  he  could  not 
plead  the  conviction  for  the  assault  and  battery  in  bar  of  the 
indictment,  because  the  same  act  contained  both  offences. 
In  Skidmore  v.  Bricker,  77  111.  164,  it  wTas  held  that  the  prose- 
cution and  fining  a  part  of  the  persons  indicted  for  an  assault 
and  battery,  is  no  bar  to  a  prosecution  for  riot,  growing  out  of 
the  same  transaction.  In  Wragg  v.  Venn  Township,  94  111. 
12,  this  court  held  that  the  legislature  had  power  to  give  two 
actions  for  the  same  act  in  obstructing  a  road, — one  for  a 
penalty  to  the  township,  to  be  expended  on  the  roads,  and 
the  other  by  indictment, — that  the  act  was  thus  made  two 
offences,  one  against  the  township,  and  the  other  against  the 
people,  and  that  both  could  recover  by  different  proceedings. 
Thus  it  is  seen  the  doctrine  is  established  in  this  jurisdiction. 
These  are  subsequent  cases,  and  overrule  the  doctrine  of 
Berry  v.  The  People,  36  111.  223.  The  delegation  of  power  to 
the  city  to  suppress  gaming  houses,  and  its  exercise,  is,  at 
most,  concurrent,  to  a  limited  extent.  No  one  will  contend 
that  the  legislature  intended  to,  or  did,  confer  the  power  on 
the  city  to  punish  the  third  offence  with  imprisonment  in  the 
penitentiary.  The  limit  of  the  fine  a  city  or  village  can 
impose  under  the  general  act  of  Incorporation  is  $200,  and 
the  imprisonment  not  more  than  six  months,  hence  it  can 
not  be  inferred,  under  any  circumstances,  the  city  has  juris- 
diction to  impose  the  penalty  for  the  second  and  third 
offences  prescribed  by  this  section.  When  jurisdiction  was 
conferred  on  the  city,  it  was  to  enable  it  to  define  and  punish 
the  keeping  a  gaming  house  as  an  offence  against  the  city 
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and  its  inhabitants,  and  not  to  yield  the  power  of  the  State 
to  the  municipality. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Separate  opinion  by  Mr.  Justice  Scholfield  : 
I  concur  in  affirming  this  judgment,  but  I  do  not  concur 
in  what  is  said  in  the  opinion  of  Mr.  Justice  Walker  on 
behalf  of  a  majority  of  the  court,  in  regard  to  the  plea  of 
autrefois  convict.  At  common  law  there  were  four  kinds  of 
special  pleas  in  bar  which  go  to  the  merits  of  the  indictment, 
and  give  a  reason  why  the  prisoner  ought  not  to  answer  it  at 
all,  nor  put  himself  upon  his  trial  for  the  crime  alleged. 
They  were,  a  former  acquittal,  a  former  conviction,  a  former 
attainder,  and  a  pardon.  (4  Blackstone's  Com.  (Sharswood's 
ed.)  334,  *335.)  And  in  cases  of  felony  the  rule  was,  that 
he  who  pleaded  these  pleas  should  also  plead  over  not  guilty 
to  the  felony,  for  if  the  pleas  were  adjudged  against  him,  he 
should  then  be  tried  upon  the  issue  of  not  guilty.  (2  Hale's 
Pleas  of  the  Crown,  254,  *255 ;  4  Blackstone's  Com.  (Shars- 
wood's ed.)  337,  *338.)  And  former  acquittal  or  conviction 
must  be  pleaded,  and  evidence  of  either  was  not  admissible 
under  the  general  issue.  Archbold's  Criminal  Pleading, 
(13th  ed.)  117,  et  seq.;  State  v.  Barnes,  32  Maine,  534;  Com- 
monwealth v.  Merrill,  8  Allen,  545. 

The  question  has  not  heretofore  been  directly  passed  upon 
by  this  court  whether  evidence  of  former  acquittal  or  former 
conviction  may  be  given  in  evidence  under  the  general  issue, 
but  there  is  reason  why  it  should  not  be.  As  has  been  seen, 
these  pleas  precede,  in  point  of  time,  the  plea  of  not  guilty, 
and  seek  to  avoid  answering  the  indictment  at  all,  and,  if 
maintained,  dispense  with  any  answer  to  it.  Not  guilty  puts 
in  issue  simply  the  allegations  in  the  indictment,  and  under 
it  the  question  is  whether  the  defendant  is  guilty  as  charged. 
It  is,  therefore,  held,  both  issues  can  not  rightly  be  submitted 
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to  the  jury  at  the  same  time ;  but  on  this  point  there  is  not 
entire  uniformity  in  the  practice  in  the  different  States.  In 
all  cases,  however,  the  issue  on  autrefois  convict  or  autrefois 
acquit  must  be  first  disposed  of,  for  until  it  is  disposed  of  it 
can  not  be  known  whether  the  defendant  is  required  to  make 
answer  to  the  indictment.  Wharton  says  (1  Crim.  Law,  7th 
ed.  sec.  530  a) :  "And  in  this  country,  in  cases  where  not 
guilty  has  been  pleaded  simultaneously  with  autrefois  acquit, 
the  same  course,"  alluding  to  the  English  practice,  "has  been 
followed,  and  the  plea  of  not  guilty  stricken  off  until  the 
special  plea  is  disposed  of.  In  such  case,  after  determining 
the  special  plea  against  the  defendant,  the  present  practice 
in  the  United  States  is  to  enter  simply  a  judgment  of  respon- 
deat ouster  in  all  cases  in  which  the  special  plea  is  not  equiva- 
lent to  the  general  issue.  This,  which  is  technically  the 
correct  practice,  is  not,  however,  always  pursued.  A  short 
cut  is  often  taken  to  the  same  result  by  directing,  when  spe- 
cial pleas  and  the  general  issue  are  filed  simultaneously,  or 
are  found  together  on  the  record  before  trial,  that  the  special 
pleas  should  be  tried  first,  and  if  they  are  found  against  the 
defendant,  then  the  general  issue.  But  under  any  circum- 
stances it  is  error  to  try  the  special  pleas  and  the  general 
issue  simultaneously.  The  special  plea  must  always  be  dis- 
posed of  before  the  general  issue  is  tried."  See,  also, 
1  Bishop's  Crim.  Procedure,  sees.  435-338 ;  Commonwealth 
v.  Merrill,  supra. 

With  all  due  respect  for  my  brethren,  I  can  not  think  the 
section  of  the  statute  referred  to  in  the  opinion  of  the  ma- 
jority of  the  court  (Const,  sec.  4,  div.  2,  Bev.  Stat.  1874, 
p.  410,)  has  the  slightest  reference  to  special  pleas  in  bar, 
which  go,  not  to  the  question  of  the  guilt  or  innocence  of  the 
defendant  under  the  indictment,  but  simply  to  whether  he  is 
bound  to  make  answer  to  the  indictment.  This  section  is 
but  a  substantial  reenactment  of  the  common  law  rule.  The 
plea  of  not  guilty  there  was  interposed  ore  tenus,  and  taken 
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down  by  the  clerk,  and  this  constituted  the  issue  between  the 
Crown  and  the  prisoner,  and  under  it  the  prosecution  were 
not  only  required  to  prove  every  fact  essential  to  establish 
the  guilt  of  the  prisoner,  but  the  jury  were  required  to  take 
notice  of  any  defensive  matter,  and  give  their  verdict  accord- 
ingly. (4  Blackstone's  Com.  (Sharswood's  ed.)  337,  *338 ; 
1  Archbold's  Crim.  Practice  and  Pleading,  (6th  ed.)  109, 
*110;  1  Wharton's  Crim.  Law,  (7th  ed.)  sec.  530;  1  Bishop's 
Crim.  Procedure,  sec.  4:66.)  By  section  8  of  the  same  divi- 
sion of  the  Criminal  Code,  it  is  expressly  provided  that  "all 
trials  for  criminal  offences  shall  be  conducted  according  to 
the  course  of  the  common  law,  except  when  this  act  points 
out  a  different  mode. "  And  so,  it  would  follow,  the  act  not 
pointing  out  that  special  pleas  in  bar  are  unnecessary,  or  that 
the  defences  which  were  thereby  interposed  at  common  law 
are  now  to  be  interposed  in  a  different  way,  autrefois  acquit 
and  autrefois  convict  must  still  be  specially  pleaded. 

But,  again,  the  phraseology  of  the  section  quoted  in  the 
opinion  of  the  majority  of  the  court  is  a  literal  transcript  of 
section  171  of  the  Criminal  Code  of  1833.  (See  Kev.  Stat. 
1833,  p.  212.)  And  the  decisions  of  this  court,  therefore, 
made  since  1833,  were  all  made  under,  and,  we  must  assume, 
with  knowledge  of  and  with  reference  to,  the  law  as  laid  down 
in  that  section. 

In  Gerard  v.  The  People,  3  Scam.  362,  (decided  in  1842,) 
there  was  a  plea  of  autrefois  acquit.  It  was  demurred  to,  and 
the  demurrer  was  sustained  by  the  circuit  court.  The  only 
question  discussed  or  passed  upon  in  this  court  was,  whether 
the  demurrer  was  properly  sustained  to  the  plea.  This  court 
affirmed  the  judgment  of  the  circuit  court,  upon  the  ground 
that  the  record  pleaded  showed  that  the  judgment  had  been 
arrested. 

In  Durham  v.  The  People,  4  Scam.  172,  demurrer  was  sus- 
tained by  the  circuit  court  to  a  plea  of  autrefois  acquit.     The 

only  question  there  discussed  or  passed  upon  in  this  court  was, 
41—106  III. 


642  Hankins  v.  The  People.  [June 

Separate  opinion  by  Mr.  Justice  ScHOLFiEiiD. 

whether  the  demurrer  to  the  plea  was  properly  sustained. 
This  court  reversed  the  judgment  of  the  circuit  court,  upon 
the  ground  that  the  plea  presented  a  good  defence,  and  that 
the  circuit  court  therefore  erred  in  sustaining  a  demurrer 
to  it. 

In  McQuoid  v.  The  People,  3  Gilm.  76,  the  sole  question  for 
this  court  was,  whether  the  circuit  court  erred  in  sustaining 
a  demurrer  to  a  plea  of  autrefois  acquit,  and  the  judgment 
was  here  affirmed,  upon  the  ground  that  the  plea  was  insuf- 
ficient, in  not  showing  that  the  offences  in-  the  two  indict- 
ments constituted  one  and  the  same  identical  offence. 

In  Freeland  v.  The  People,  16  111.  380,  the  sole  question 
was,  whether  the  circuit  court  erred  in  sustaining  a  demur- 
rer to  a  plea  of  autrefois  convict.  In  that  case  the  court  en- 
tered into  an  elaborate  examination  of  common  law  decisions, 
English  and  American,  and,  resting  its  decision  purely  on  the 
common  law  doctrine  applicable  to  special  pleas  in  bar  in 
criminal  cases,  affirmed  the  judgment  of  the  circuit  court,  on 
the  ground  that  the  allegations  were  not  sufficient  to  make  a 
good  plea  of  autrefois  convict. 

In  Phillips  v.  The  People,  55  111.  430,  it  was  held  within 
the  discretion  of  the  trial  court  to  allow  or  refuse  the  plea  of 
not  guilty  to  be  withdrawn,  and  a  special  plea,  setting  up  a 
former  conviction  in  a  foreign  State,  to  be  filed. 

In  Bedee  v.  The  People,  73  111.  320,  there  was  a  plea  of 
autrefois  convict,  to  which  it  was  replied  the  former  judgment 
was  arrested.  A  demurrer  to  that  replication  was  overruled, 
and  that  ruling  we  affirmed. 

In  none  of  these  cases  was  it  intimated  the  matter  of  the 
special  plea  could  be  given  in  evidence  under  the  general 
issue.  In  all  of  them  the  practice  pursued,  and  the  reason- 
ings in  the  opinions  of  the  court,  are  inconsistent  with  that 
idea.  And  in  Durham  v.  The  People,  the  ruling  seems  to  me 
expressly  and  diametrically  in  opposition  to  what  it  is  here. 
Even  if  it  be   conceded  that  this  defence  may  be  given  in 
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evidence  under  the  general  issue,  this  unbroken,  current  of 
decisions,  covering  a  period  of  near  forty  years,  certainly 
firmly  establishes  the  practice  that  the  defence  may  be  pre- 
sented, and  its  sufficiency  tested,  by  special  plea.  Parties 
indicted  could  not  anticipate  a  change  in  this  practice,  and 
could  not,  therefore,  be  expected  to  conform  to  such  change 
by  offering  evidence  to  prove  a  defence  held  inadmissible  on 
a  demurrer  to  a  special  plea.  They  are  justified  in  assuming, 
when  the  circuit  court  has  sustained  a  demurrer  to  their  pleas, 
that  this  court  will,  on  error,  reexamine  the  questions  raised 
by  such  demurrers.  In  the  present  case,  however,  I  am  of 
opinion  the  plea  was  defective,  and  the  demurrer  was  prop- 
erly sustained  to  it  by  the  circuit  court.  I  do  not  think  that 
it  is  sufficiently  shown  by  the  record  recited,  and  by  aver 
ments  in  the  plea,  that  both  indictments  are  for  one  and  the 
same  identical  offence,  which  is  indispensable  in  such  a  plea. 
(McQuoid  v.  The  People,  supra.)  All  the  authorities  are  to 
the  effect  that  in  such  a  plea  the  record  of  acquittal  or  con- 
viction must  be  recited.  (2  Hale's  Pleas  of  the  Crown,  254, 
255 ;  1  Bishop's  Crim.  Procedure,  sec.  580.)  And  the  first 
or  former  acquittal  or  conviction  must  have  been  regular. 
(Commonwealth  v.  Peters,  12  Mete.  387;  State  v.  Odell,  4 
Blackf.  156;  State  v.  Payne,  4  Mo.  376;  Dunn  v.  State,  2 
Pike,  229  ;  Rector  v.  State,  1  English,  187;  Rex  v.  Bowman, 
6  Carr.  &  Payne,  337.)  It  must  show  a  conviction  by  verdict. 
2  Hale's  Pleas  of  the  Crown,  246. 

In  McKinney  v.  The  People,  2  Gilm.  540,  this  court  said : 
"In  a  criminal  case,  after  the  caption  stating  the  time  and 
place  of  holding  the  court,  the  record  should  consist  of  the 
indictment,  properly  indorsed,  as  found  by  the  grand  jury  ; 
the  arraignment  of  the  accused,  his  plea,  the  impanelling  of 
the  traverse  jury,  their  verdict,  and  the  judgment  of  the 
court. "  It  is  the  verdict  of  acquittal  or  conviction  that  forms 
a  bar  to  a  subsequent  prosecution  for  the  same  offence, 
although  no  judgment  may  have  been  entered  upon  it.    (Bren- 
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nan  et  at.  v.  The  People,  15  111.  517.)  The  record  of  convic- 
tion here  set  out  shows  no  impanelling  of  a  jury,  and  no 
verdict  by  a  jury.  There  can  be  no  inference  that  there  is 
any  other  record,  because  it  was  the  duty  of  the  pleader  to 
set  out  the  record,  and  this  he  assumes  to  do.  The  consti- 
tution and  the  statute  require  that  the  guilt  or  the  innocence 
of  the  accused  must  be  determined  by  the  verdict  of  a  jury, 
and  a  court  assuming,  against  the  will  of  the  prisoner,  to 
convict,  without  the  intervention  of  a  traverse  jury,  would  be 
acting  without  jurisdiction,  and  its  acts  would  be  void.  Work 
v.  The  State,  1  Ohio  St.  296 ;  Cancemi  v.  The  People,  18  N.  Y. 
128. 

The  defendant  may  undoubtedly  waive  the  right  to  a  trial 
by  jury.  He  may  plead  guilty,  or  he  may,  at  least  in  mis- 
demeanors, waive  a  jury,  and  let  the  issues  be  tried  by  the 
court.  But  this  is  exceptional,  and  the  record  should  show 
the  waiver.  The  record  here  shows  no  such  waiver,  and 
there  can  be  no  presumption  of  the  existence  of  that  which 
should,  but  does  not,  appear  of  record.  The  plea  fails,  there- 
fore, to  show  a  valid  conviction. 

Mr.  Justice  Mulkey  :  I  concur  with  my  brother  Schol- 
field. 

Mr.  Justice  Dickey,  dissenting: 

I  think  the  plea  of  former  conviction  was  good,  and  it  was 
error  to  adjudge  it  bad  on  demurrer,  and  that,  for  that  error, 
this  conviction  ought  to  be  reversed.  The  plea  shows  the 
presenting  by  the  grand  jury  of  the  former  indictment  as 
a  true  bill,  in  open  court,  but  fails  to  show  that  it  was  so 
indorsed  by  the  foreman.  The  plea  shows,  in  the  former 
proceeding,  that  defendant  pleaded  not  guilty  to  the  indict- 
ment, and  was  tried,  found  guilty,  and  sentenced  by  the 
court,  but  fails  to  show  the  trial  was  by  jury.  There  were 
defects   and  irregularities  in  the  former  proceeding  which 
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might  be  sufficient  to -arrest  the  judgment,  on  motion,  or  to 
reverse  the  same  on  error,  but  do  not  render  the  judgment  of 
conviction  void.  The  plea  shows  a  conviction  by  a  court 
having  jurisdiction,  and  shows  the  identity  of  that  charge 
with  that  for  which  he  was  here  charged.  This  was  a  com- 
plete bar  until  reversed  for  error, — and,  in  my  opinion,  was 
a  bar. 

I  am  not  prepared  to  concur  in  the  position  that  a  former 
conviction  may  lawfully  be  given  in  evidence  under  the  plea 
of  not  guilty.  Our  statute  says,  an  oral  plea  of  not  guilty 
shall  be  sufficient.  This  was  sufficient  at  common  law,  but 
under  such  plea  former  conviction  could  not  be  proven. 
However  this  may  be,  the  court  having  adjudged,  on  demur- 
rer to  the  special  plea,  that  the  former  conviction  was  not  a 
bar  to  another  prosecution  for  the  same  offence,  we  have  no 
warrant  for  saying,  in  this  case,  the  facts  alleged  might  have 
been  proven  under  the  plea  of  not  guilty.  This  certainly 
could  not  have  been  done  unless  the  trial  court  changed  its 
views  as  to  the  law.  The  court  having  once  decided  that  the 
facts  alleged  in  the  plea  did  not  make  a  good  defence,  there 
was  no  need  that  defendant  should,  on  the  trial,  demand  of 
the  court  to  decide  that  question  again,  in  order  to  avail  him- 
self here  of  the  error  in  pronouncing  the  plea  bad.  The  con- 
trary doctrine  has  never  been  applied  in  a  criminal  case,  and 
I  think  it  unsound  in  any  case.  Had  proof  of  the  former 
conviction  been  offered  and  admitted  upon  the  trial,  we 
might  say  the  former  error  did  the  accused  no  harm.  That 
would  have  shown  the  court  had  changed  its  views,  and  had 
given  the  accused  the  same  benefit  he  could  have  had  by  a 
trial  of  the  truth  of  the  special  plea.  But  the  record  in  this 
case  affirmatively  shows  that  no  such  proof  was  offered  or 
given,  and  the  truth  of  the  allegation  of  the  former  conviction 
for  the  very  same  offence  has,  in  fact,  never  been  tried,  and 
its  truth  stands  confessed  upon  the  record. 
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v. 

Mary  Fyffe. 

Filed  at  ML  Vernon  June  16,  1883. 

1.  Evidence — declarations  of  vendor  to  impeach  vendee's  title.  The  rule 
is  well  settled  that  the  declarations  of  a  vendor  after  sale  of  land,  are  not 
admissible  to  impeach  the  title  of  his  vendee,  of  either  real  or  personal 
property. 

2.  Same — declarations  of  person  in  possession  as  to  ownership.  Where 
a  person  is  in  the  possession  of  land,  claiming  to  own  the  same,  the  manner 
in  which  he  used  and  treated  the  property,  and  his  declarations  in  connection 
with  acts,  may  be  regarded  as  part  of  his  acts  in  relation  to  the  property,  and 
these  may  be  shown  by  one  claiming  title  under  him  after  his  death. 

3.  Where  a  deed  is  made  to  J.  P.  F.,  which  was  the  name  of  a  father  as 
well  as  that  of  his  minor  son,  and  the  father  paid  for  the  land,  received  and 
recorded  the  deed,  took  and  kept  possession  until  his  death,  and  the  son 
brought  ejectment  for  the  land  against  the  father's  widow,  it  was  held  com- 
petent for  the  defendant  to  prove  that  the  father,  while  in  possession,  offered 
to  sell  the  same  as  his  own  property,  as  indicating  ownership  by  the  father. 

4.  Deed — presumption  as  to  grantee,  when  there  are  two  of  the  same 
name.  Where  a  deed  is  delivered  to  a  father  of  the  same  name  as  his  minor 
son,  without  any  statement  of  the  grantor  that  it  was  delivered  to  him  for  his 
son,  the  presumption  will  be  that  it  was  delivered  to  the  father  for  his  own 
benefit,  as  the  grantee. 

5.  Where  a  deed  is  made  and  delivered  to  a  father,  without  any  statement 
at  the  time  it  was  for  his  son  having  the  same  name,  the  title  will  pass  to  the 
father  regardless  of  any  secret  unexpressed  intention  that  the  grantor  may 
have  entertained. 


Writ  of  Error  to  the  Circuit  Court  of  Lawrence  county  ; 
the  Hon.  Thomas  S.  Casey,  Judge,  presiding. 

Messrs.  Green  &  Pritchett,  and  Messrs.  Bell  &  Green, 
for  the  plaintiff  in  error. 

Mr.  E.  Callahan,  and  Mr.  Wm.  Robinson,  for  the  defend- 
ant in  error. 


1883.]  Fyffe  v.  Fyffe.  647 

Opinion  of  the  Court. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  John  P.  Fyffe, 
against  Mary  Fyffe,  to  recover  eighty  acres  of  land,  in  Law- 
rence county.  A  trial  was  had  before  a  jury,  which  resulted 
in  a  verdict  and  judgment  in  favor  of  the  defendant,  and  the 
plaintiff  appealed. 

Both  parties  claim  title  under  one  and  the  same  deed. 
The  deed  was  executed  on  the  8th  day  of  October,  1870,  by 
William  J.  Mayo,  and  Rosaline  Mayo,  his  wife,  and  conveys 
the  premises  to  John  P.  Fyffe.  It  is  claimed  by  the  plain- 
tiff that  he  is  the  John  P.  Fyffe  named  as  grantee  in  the 
deed.  On  the  other  hand,  defendant  claims  that  her  hus- 
band, John  P.  Fyffe,  who  was  the  father  of  the  plaintiff,  was 
the  person  to  whom  the  land  was  conveyed.  There  was  evi- 
dence introduced  on  the  trial  tending  to  show  that  the  plain- 
tiff was  the  grantee  in  the  deed.  On  the  other  hand,  there 
was  evidence  tending  to  prove  that  John  P.  Fyffe,  the  father 
of  plaintiff,  was  the  person  to  whom  the  premises  were  con- 
veyed, and,  upon  a  consideration  of  all  the  evidence,  we  think 
it  preponderates  in  favor  of  the  verdict  of  the  jury.  At  the 
time  the  deed  was  executed  by  Mayo  and  his  wife,  plaintiff 
was  a  minor,  eight  or  nine  years  old.  He  had  no  property, 
and  had  nothing  to  do,  so  far  as  the  evidence  shows,  with 
procuring  the  deed.  The  land  was  bought  and  paid  for  by 
plaintiff's  father.  He  owned  a  farm  on  the  "State  road," 
which*  he  conveyed  to  Mayo  in  exchange  for  the  premises  in 
controversy.  After  the  purchase  he  moved  on  the  property, 
and  resided  there  with  his  family  until  his  death.  He,  from 
the  time  of  the  purchase,  claimed  the  land,  and  treated  it  in 
all  respects  as  his  own  property.  It  is  true  that  Mayo  testi- 
fied that  he  deeded  the  land  to  the  plaintiff,  but  his  cross- 
examination  seems  to  show  that  he  was  mistaken.  In  his 
cross-examination  he,  in  substance,  said,  on  the  night  before 
the  deed  was  executed  a  dispute  arose  between  Fyffe  and  his 
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wife  in  regard  to  the  person  to  whom  the  land  should  be  con- 
veyed. He  suggested  the  name  of  his  son  Perry,  and  she  in  turn 
suggested  the  name  of  her  daughter  by  a  former  marriage, 
May.  They  quarrelled  about  it  for  some  time,  and  finally  the 
old  man  said,  "Deed  it  to  John  Perry  Fyffe,  and  let  it  go  at 
that."  This  seems  to  have  settled  the  matter  that  the  land 
was  to  be  conveyed  to  the  old  man.  This  view  is  corroborated 
by  the  testimony  of  Hill,  who  wrote  the  deed  and  took  the 
acknowledgment  on  the  day  following.  In  his  evidence  he 
said :  "Mayo  came  to  me  and  got  me  to  make  the  deed,  and 
told  me  to  make  it  to  John  Perry  Fyffe,  and  I  did  so.  There 
was  nothing  said  about  junior,  in  the  deed.  *  *  *  Old 
man  Fyffe  was  the  only  John  Perry  Fyffe  there.  He  and 
Mayo  came  together.  I  did  not  know  the  boy,  or  hear  any- 
thing said  about  him."  Other  testimony  was  introduced  on 
the  question,  but  it  will  not  be  necessary  to  refer  to  it  here. 
Enough  has  been  alluded  to  to  show  that  the  evidence  in 
the  record  preponderates  in  favor  of  the  verdict.  It  only 
remains  to  be  seen  whether  the  court  erred  in  the  admission 
or  exclusion  of  evidence,  or  in  the  instructions  to  the  jury. 

On  the  trial  the  defendant  introduced  in  evidence  the  de- 
clarations of  Fyffe  while  he  was  in  the  possession  of  the  land, 
and  the  admission  of  this  evidence  is  relied  upon  as  error. 
The  court,  on  motion  of  the  plaintiff,  excluded  the  declara- 
tions of  Fyffe,  except  such  declarations  as  were  accompanied 
with  acts,  and  allowed  the  acts  of  Fyffe  while  in  possession 
of  the  land,  and  such  declarations  as  accompanied  those  acts, 
to  go  to  the  jury.  It  is  contended  by  appellant  that  Fyffe 
w7as  the  vendor  of  the  premises,  and  plaintiff  the  vendee,  and 
his  declarations  were  not  admissible  under  the  well  recog- 
nized rule  that  "the  statements  of  a  vendor  of  land,  made 
after  the  sale,  are  not  admissible  to  prove  any  fact  affecting 
the  title  of  the  vendee."  The  rule  is  well  settled  that  the 
declarations  of  a  vendor  are  not  admissible  to  impeach  the 
title  of  a  vendee,  of  real  or  personal  property.     (Gridley  v. 


1883.]  Fyffe  v.  Fyffe.  649 

Opinion  of  the  Court. 

Bingham,  51  111.  153.)  But  that  rule  has  no  application  to 
the  question  involved  here.  Fyffe  was  in  no  sense  a  vendor 
of  the  premises.  He  never  conveyed  to  the  plaintiff,  or  to 
any  other  person.  He  claimed  to  be  a  vendee  of  the  prem- 
ises, and  the  plaintiff  also  claimed  that  he  was  a  vendee,  and 
the  sole  question  at  issue  was,  whether  he  was  the  vendee  or 
whether  the  plaintiff  was  the  vendee.  In  no  event  could  he 
be  regarded  as  the  vendor.  The  rule,  therefore,  which  pre- 
vents a  vendor,  after  sale,  from  impeaching  the  title  of  his 
vendee  by  declarations,  can  have  no  application  whatever  to 
the  facts  of  this  case.  As  before  observed,  Fyffe  bought  this 
land  himself, — he  paid  the  purchase  money  from  his  own 
property,  and  after  he  received  a  deed  he  moved  on  the  land 
and  occupied  it  until  his  death.  We  think  it  was  competent 
for  the  defendant  to  prove  that  the  deed  was  delivered  to 
Fyffe,  what  he  did  with  the  deed,  and  the  manner  in  which 
he  used  and  treated  the  property,  and  his  declarations  in  con- 
nection with  such  acts  may  be  regarded  as  part  of  his  acts 
in  relation  to  the  property,  and  thus  admissible  evidence. 

It  is  also  contended  that  the  court  erred  in  giving  defend- 
ant's fourth,  fifth  and  eighth  instructions.  The  fourth,  in 
substance,  directed  the  jury  that  if  they  found  from  the  evi- 
dence that  John  P.  Fyffe,  the  father,  was  in  possession  of  the 
land,  and  offered  to  sell  the  same  as  his  own,  this  is  a  cir- 
cumstance to  be  considered  as  indicating  the  ownership  of  the 
land  by  the  father.  We  perceive  no  error  in  the  instruction. 
Where  a  man  is  in  possession  of  a  tract  of  land,  claiming  to 
own  it,  and  offering  to  sell,  may  always  be  regarded  as  evi- 
dence tending  to  show  title  in  the  occupant.  The  fifth  in- 
struction, in  substance,  declared,  that  if  the  evidence  shows 
that  when  the  deed  was  executed  it  was  delivered  to  John  P. 
Fyffe,  the  father,  without  any  statement  of  the  grantors  that 
it  was  delivered  to  him  for  his  son,  the  presumption  would  be 
that  it  was  delivered  to  him  for  himself,  and  for  his  own  ben- 
efit, as  grantee.     A  deed  is  ordinarily  delivered  to  the  person 
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to  whom  the  property  is  conveyed,  or  to  some  one  for  the 
grantee.  Here  the  deed  was  made  to  John  P.  Fyffe,  and 
after  it  was  acknowledged  it  was  delivered  to  him.  Under 
such  circumstances  the  presumption,  of  course,  would  be,  in 
the  absence  of  any  statement  to  the  contrary,  that  the  deed 
was  delivered  for  the  benefit  of  the  father.  The  eighth  in- 
struction, in  substance,  directed  the  jury  that  they  were  to 
determine  whether  Mayo  conveyed  the  land  to  the  father  or 
the  son,  from  what  was  said  and  done,  and  .not  from  the  un- 
expressed intention  of  Mayo.  What  secret  intention  Mayo 
may  have  had  was  a  matter  of  no  consequence.  If  the  land 
was  bought  by  the  father  for  himself,  and  the  deed  made  and 
delivered  to  him,  of  course  the  title  to  the  premises  would 
pass  to  him,  regardless  of  any  secret  or  unexpressed  inten- 
tion that  the  grantor  may  have  entertained. 

We  do  not  think  the  instructions  were  calculated  to  mis- 
lead the  jury,  nor  do  we  perceive  any  ground  to  disturb  the 

judgment. 

Judgment  affirmed. 


The  Illinois  Furnace  Company  et  al, 

v. 

Vinnedge,  Jones  &  Co. 

Filed  at  ML  Vernon  June  16,  1883. 

Appeal — on  creditor's  bill.  On  a  decree  upon  a  creditor's  bill  setting 
aside  a  certain  sale  as  fraudulent  against  creditors,  and  subjecting  the  land 
to  the  lien  of  the  judgment,  no  appeal  lies  directly  to  this  court,  as  no  free- 
hold is  involved. 

Appeal  from  the  Circuit  Court  of  Hardin  county ;  the  Hon. 
Daniel  M.  Browning,  Judge,  presiding. 

Mr.  L.  F.  Plater,  and  Mr.  W.  G.  Bowman,  for  the  appel- 
lants. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  creditor's  bill,  by  Joseph  Vinnedge,  Aquilla 
Jones,  and  William  L.  Armstrong,  partners,  under  the  firm 
name  of  "Vinnedge,  Jones  &  Co.,"  judgment  creditors  of  the 
Illinois  Furnace  Company,  against  Delos  Boot  and  Jerome 
B.  Eoot,  partners,  under  the  firm  name  of  "D.  Root  &  Co.," 
the  Illinois  Furnace  Company,  James  H.  McKernan,  and 
William  E.  Nofsinger,  to  set  aside  a  certain  decree  on  peti- 
tion for  mechanic's  lien  in  favor  of  said  D.  Root  &  Co.,  and 
against  the  said  Illinois  Furnace  Company,  and  a  sale  there- 
under of  certain  lands,  and  of  a  blast  furnace  and  fixtures, 
for  smelting  iron,  on  said  lands,  to  said  Delos  Root.  It  is 
charged  the  decree  and  sale  are  colorable,  covinous  and 
fraudulent,  and  for  the  sole  purpose  of  hindering  and  delay- 
ing creditors  of  said  Illinois  Furnace  Company  in  the  collec- 
tion of  their  debts,  and  the  prayer  and  decree  are,  that  said 
decree  and  sale  as  to  complainants'  judgment  be  set  aside, 
and  that  said  property  be  subject  to  be  sold  for  the  satisfac- 
tion of  the  same.  The  case  comes  directly  here  by  appeal 
from  the  circuit  court. 

The  effect  of  the  decree  is  to  invest  no  title  in  complain- 
ants, but  merely  to  declare  certain  property  the  subject  of  a 
lien  in  favor  of  their  judgment.  The  case  is,  in  principle, 
precisely  the  same  as  Sawyer  et  al.  v.  Moyer  et  al.  105  111. 
192,  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Watson 
et  al.  id.  217,  and  Conkey  et  al.  v.  Knight  et  al.  104  id.  337, 
in  which  we  have  held  we  have  no  jurisdiction  in  such  cases 
by  direct  appeal  from  the  circuit  court,  because  no  freehold 
is  involved.  For  the  reasons  expressed  in  those  cases  this 
appeal  must  be  dismissed,  but  appellants  will  be  allowed,  if 
they  shall  be  so  advised,  to  withdraw  their  record,  abstracts 
and  briefs,  for  the  purpose  of  suing  out  a  writ  of  error  from 
the  Appellate  Court. 

Appeal  dismissed. 
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The  Wabash,  St.  Louis  and  Pacific  Kailway  Company 

v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  January  23,  1883. 

1.  Bill  of  exceptions — when  necessary — as  to  rulings  upon  motions. 
A  motion  to  remove  a  cause  from  the  State  court  to  the  Federal  court,  and  the 
decision  of  the  State  court  thereon,  do  not  become  a  part  of  .the  record,  unless 
made  so  by  a  bill  of  exceptions. 

2.  Same — within  what  time  to  be  signed.  A  bill  of  exceptions  should  be 
reduced  to  writing,  and  signed  during  the  term  at  which  the  decision  in  re- 
spect to  which  the  exception  was  taken,  was  rendered,  except  in  cases  where 
the  counsel  consent,  or  the  judge,  by  an  entry  on  the  record,  directs,  that  it 
may  be  prepared  in  vacation,  and  signed  nunc  pro  tunc;  and  in  all  cases  it 
should  appear  on  its  face  to  have  been  taken  and  signed  at  the  trial. 

3.  So  where  a  motion  was  made  to  transfer  a  suit  to  the  United  States 
Circuit  Court,  and  the  same  was  overruled,  it  was  held,  that  a  bill  of  excep- 
tions in  respect  to  the  ruling  of  the  court  on  such  motion,  presented  and 
signed  at  a  subsequent  term,  came  too  late,  and  the  same  was  stricken  out  of 
the  record. 

This  was  a  motion  to  strike  from  the  record  a  second  bill 
of  exceptions  filed  in  the  cause. 

Mr.  James  McCartney,  Attorney  General,  and  Mr.  A. 
Sample,  for  the  motion. 

Mr.  H.  S.  Greene,  and  Mr.  F.  T.  Hughes,  contra. 

Per  Curiam:  Motion  is  made  by  the  Attorney  General 
that  the  second  bill  of  exceptions  filed  in  this  case  be  stricken 
from  the  record. 

On  the  17th  of  April,  1882, — being  one  of  the  days  of  the 
April  term,  1882,  of  the  Ford  county  circuit  court, — appellant 
presented  its  petition  to  that  court  praying  that  the  cause  be 
transferred  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois.     The  prayer  of  the  petition  was 
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denied,  and  no  bill  of  exceptions  was  then  presented  to  the 
court  preserving  this  ruling  and  exception  thereto,  nor  was 
leave  given  or  asked,  at  that  term,  to  prepare  and  present 
to  the  court  such  a  bill  of  exceptions  at  any  future  day. 
Subsequent  to  that  ruling,  and  during  the  same  term,  ap- 
pellant demurred  to  the  declaration.  The  court  sustained 
the  demurrer,  and  gave  judgment  for  costs  against  appellee. 
From  that  judgment  an  appeal  was  prosecuted  to  this  court, 
and  at  our  June  term,  1882,  we  rendered  judgment  revers- 
ing the  judgment  of  the  circuit  court,  and  remanding  the 
cause  to  that  court  for  further  proceedings.  On  the  12th  of 
December,  1882, — being  one  of  the  days  of  the  December 
term  of  that  year, — appellant  presented  to  the  court  its  bill 
of  exceptions,  in  which  the  ruling  on  the  motion  to  transfer 
the  cause  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois,  and  exception  thereto,  are  re- 
cited, and  asked  to  have  the  same  signed  and  made  part  of 
the  record.  It  is  therein  shown  that  the  counsel  for  appellee 
objected  to  the  signing  of  such  bill  of  exceptions  and  making 
the  same  a  part  of  the  record,  and  that  thereupon  "the  court, 
being  in  doubt  whether  or  no  he  should  sign  the  same  against 
the  objection  of  the  plaintiff,  (appellee,)  signs  the  same  and 
refers  the  question  whether  the  defendant  (appellant)  is  en- 
titled to  have  said  bill  of  exceptions  signed  at  said  December 
term,  1882,  of  said  court,  to  the  Supreme  Court,"  etc. 

It  has  long  been  the  settled  practice  of  this  court  that  a 
bill  of  exceptions  should  be  reduced  to  writing,  and  signed 
during  the  term  at  which  the  motion  excepted  to  is  made  and 
decided,  except  in  cases  where  the  counsel  consent,  or  the 
judge,  by  an  entry  on  the  record,  directs,  that  it  may  be  pre- 
pared in  vacation,  and  signed  nunc  pro  tunc ;  and  that  in  all 
cases  it  should  appear  on  its  face  to  have  been  taken  and 
signed  at  the  trial.  (Evans  v.  Fisher,  5  Gilm.  456  ;  Burst  v. 
Wayne,  13  111.  664.)  It  was  clearly  too  late,  therefore,  to 
present  for  the  first  time  the  bill  of  exceptions  in  relation  to 
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the  ruling  on  the  motion  at  the  April  term,  at  the  subsequent 
December  term. 

But  it  is  insisted  this  ruling  is  properly  a  part  of  the 
record,  without  a  bill  of  exceptions.  We  can  not  concur  in 
this  view.  Motions,  and  decisions  of  the  court  thereon,  in 
applications  of  this  kind,  are  no  part  of  the  record,  unless 
made  so  by  bill  of  exceptions.  Cromie  v.  VanNortick,  56  111. 
353. 

The  motion  is  sustained. 

Motion  sustained. 


Asenath  M.  Bond 

v. 

The  Liverpool  and  London  and  Globe  Insurance  Company. 

Filed  at  Ottawa  June  16,  1883. 

1.  Payment — by  giving  new  security — so  as  to  discharge  a  prior  mort- 
gage. Where  it  clearly  appears  that  the  giving  of  new  security  is  intended 
as  an  absolute  payment  of  a  mortgage  indebtedness,  it  will  have  that  effect, 
but  not  otherwise.  The  presumption  is  always  the  other  way.  The  general 
rule  is,  that  no  change  of  the  evidence  of  the  mortgage  indebtedness  will 
operate  as  a  discharge  of  the  mortgage. 

2.  In  this  case  a  wife  purchased  premises,  subject  to  a  mortgage  thereon, 
to  secure  an  indebtedness  bearing  nine  per  cent  interest,  which  she  assumed 
to  pay.  On  the  maturity  of  the  debt  her  husband  applied  for  and  obtained 
an  extension  of  the  time  of  payment  by  giving  his  own  note  for  the  sum  due, 
bearing  ten  per  cent  interest.  The  wife  then  filed  a  bill  to  remove  the  mort- 
gage as  a  cloud  on  her  title,  which  was  dismissed:  Held,  that  there  was  no 
error  in  the  order  dismissing  the  bill,  as  the  giving  and  acceptance  of  the 
new  note  did  not  operate  as  a  payment  and  discharge  of  the  mortgage  indebt- 
edness. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Cook  county;  the  Hon.  William  H.  Barnum,  Judge,  pre- 
siding. 
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Mr.  John  P.  Altgeld,  for  the  appellant,  contended  that 
the  giving  up  the  old  mortgage  note,  and  taking  a  new 
note  from  another  person  who  was  perfectly  responsible, 
operated  as  a  novation,  substituting  the  maker  of 'the  new 
note  as  the  debtor,  and  discharging  all  prior  debtors,  as  well 
as  the  mortgage. 

Mr.  Eobert  Hervey,  for  the  appellee : 

It  has  been  repeatedly  held  that  the  taking  of  the  note, 
even  of  another  person  than  the  mortgagor,  does  not  dis- 
charge the  mortgage.  The  debt  must  be  paid,  in  whatever 
form  it  may  be.  1  Hilliard  on  Mortgages,  476-478 ;  Pome- 
roy  v.  Rice,  16  Pick.  22;  Baxter  v.  Mclntyre,  13  Gray,  168. 

On  assuming  the  payment  of  the  mortgage  debt  Mrs.  Bond 
became  the  principal  debtor.  Aldrich  v.  Cooper,  2  L.  C.  in 
Eq.  part  1,  pp.  283-285 ;  Halsey  v.  Reeves,  9  Paige,  446. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  present  bill  was  filed  by  Asenath  M.  Bond,  the  appel- 
lant, in  the  circuit  court  of  Cook  county,  against  the  Liver- 
pool and  London  and  Globe  Insurance  Company,  the  appellee, 
and  others,  to  cancel  a  certain  mortgage,  and  to  have  the  same 
removed  as  a  cloud  upon  the  title  to  certain  premises  belong- 
ing to  her,  and  which  was  an  existing  lien  on  the  same  at  the 
time  of  her  purchase,  and  which  she  then  expressly  agreed  to 
pay  as  a  part  of  the  consideration  of  her  purchase.  The 
defendant  company  filed  a  cross-bill,  praying  a  foreclosure  of 
the  same  mortgage  which  she  sought  to  have  removed  as  a 
cloud  upon  the  title.  On  the  hearing,  the  circuit  court  decreed 
the  relief  sought  by  the  cross-bill,  and  dismissed  the  original 
bill.  This  decree,  on  appeal,  was  affirmed  by  the  Appellate 
Court  for  the  First  District,  and  Mrs.  Bond  brings  the  case 
here  for  review. 

The  facts  are  these:  On  January  1,  1869,  Charles  A. 
Day  and  Sereno  Gilman  obtained  a  loan  from  the  appellee  for 
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$4000,  giving  a  note  therefor,  payable  in  five  years,  secured 
by  a  mortgage  on  a  house  and  lot  in  Chicago,  being  the  same 
mortgage  now  in  controversy.  The  appellant  subsequently 
bought  the  equity  of  redemption,  and  as  a  part  of  the  consid- 
eration of  her  purchase  expressly  agreed  to  pay  off  this  mort- 
gage. When  the  mortgage  matured,  Marshall  S.  P.  Bond, 
the  husband  of  appellant,  applied  for  an  extension  of  the  loan 
for  another  term  of  five  years,  which  was  granted,  and  he 
thereupon,  as  per  agreement  between  him  and  the  company, 
gave  his  own  note  for  the  amount  of  principal  and  interest 
then  due  on  the  mortgage,  payable  in  five  years,  with  interest 
at  the  rate  of  ten  per  cent  per  annum,  the  company  at  the 
same  time  surrendering  to  her  the  original  note  given  by  Day 
and  Gilman,  nothing  at  the  time  being  said  about  cancelling 
the  mortgage.  The  old  note  drew  but  nine  per  cent  interest, 
while  the  new  one  drew  ten.  When  the  latter  note  matured 
it  was  not  paid,  and  appellant,  claiming  to  be  relieved  from 
the  payment  of  the  original  indebtedness,  by  reason  of  her 
husband  taking  up  the  old  note  and  giving  his  own  for  the 
same  debt,  filed  the  present  bill,  as  already  stated,  and  the 
question  presented  for  determination  is,  did  the  giving  of 
the  new  note  by  the  husband  operate  as  a  payment  and  dis- 
charge of  the  mortgage  indebtedness  ? 

Where  it  clearly  appears  that  the  giving  of  a  new  security, 
as  was  done  in  this  case,  is  intended  as  an  absolute  payment 
and  discharge  of  the  mortgage  indebtedness,  it  will  have  that 
effect,  but  not  otherwise.  The  presumption  is  always  the  other 
way.  The  general  rule  unquestionably  is,  that  no  change  of 
the  evidence  of  the  mortgage  indebtedness, — and  a  note  is 
nothing  more, — will  operate  as  a  discharge  of  the  mortgage, 
and  we  see  nothing  in  the  circumstances  of  this  case  to  take 
it  out  of  the  general  rule.     Jones  on  Mortgages,  924,  et  seq. 

Perceiving  no  error  in  the  judgment  of  the  Appellate  Court 

it  is  therefore  affirmed. 

Judgment  affirmed. 
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Samuel  J.  Baird  et  al. 
v. 

Trustees  of  Schools. 

Filed  at  Ottawa  June  16,  1883. 

1.  Appeaij — reviewing  controverted  questions  of  fact.  In  an  action  on 
a  note  given  by  a  defaulting  school  treasurer,  and  others,  to  secure  the  deficit 
in  his  accounts,  it  is  purely  a  question  of  fact  whether  the  others  executed 
the  note  as  sureties  for  its  payment,  or  in  discharge  of  their  supposed  liability 
as  sureties  on  his  official  bond,  and  when  the  jury  find  such  others  liable  as 
sureties  on  the  note,  and  the  judgment  of  the  court  on  the  verdict  is  affirmed 
by  the  Appellate  Court,  such  finding  of  fact  is  conclusive  on  this  court,  and 
the  evidence  can  only  be  looked  into  to  see  if  the  trial  court  erred  in  giving 
or  refusing  instructions. 

2.  Surety — whether  that  relation  exists.  Where  a  late  school  treasurer 
was  found  to  be  in  default,  and  the  trustees  of  schools  were  willing  to  take 
notes,  with  security,  for  the  sum  due  the  school  fund,  and  notes  were 
accordingly  drawn  and  executed  by  the  treasurer,  who  took  them  to  the 
sureties  on  his  bond,  and  they  signed  the  same,  there  being  no  fraud  prac- 
ticed on  them  to  induce  them  to  execute  the  notes,  it  was  held,  that  their 
relation  to  the  principal  was  that  of  sureties,  and  nothing  else. 

3.  Instructions — need  not  be  repeated.  There  is  no  error  in  refusing 
instructions,  every  principle  of  law  in  which,  applicable  to  the  issues,  are 
contained  in  others  given  for  the  same  party.  Nor  will  a  judgment  evidently 
just  and  proper  be  disturbed  for  slight  errors  in  the  instructions  given. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  White- 
side county ;  the  Hon.  Joseph  M.  Bailey,  Judge,  presiding. 

Mr.  J.  E.  McPherran,  and  Messrs.  Bennett  &  Green,  for 

the  appellants. 

Messrs.  J.  &  J.  Dinsmoor,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  on  a  promissory  note,  made  by 
Daniel  Mclntyre,  Samuel  J.  Baird  and  Benjamin  Beed,  to 
the  trustees  of  schools,  by  their  corporate  name.     To  the 

42—106  III. 
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declaration,  which  is  in  the  usual  form,  pleas  were  filed,  upon 
which  issues  were  joined,  in  which  it  was  alleged,  first,  a  want 
of  consideration  for  the  making  of  the  note  on  the  part  of 
defendants  Baird  and  Keed ;  and,  second,  a  part  failure  of 
the  consideration.  On  the  trial  in  the  circuit  court  the  jury 
found  the  issues  for  plaintiffs,  and  the  court  rendered  judg- 
ment on  the  verdict.  That  judgment  was  affirmed  in  the 
Appellate  Court,  and  defendants  Baird  and  Beed  bring  the 
case  to  this  court  on  their  further  appeal. 

The  defence  insisted  upon  is,  first,  that  defendants  Baird 
and  Beed  were  sureties  on  the  official  bond  of  their  co- 
defendant  Mclntyre,  as  school  treasurer  of  the  township  rep- 
resented by  plaintiffs  ;  that  the  default  made  by  the  principal 
was  made  long  before  defendants  became  sureties  on  his 
official  bond  as  such  treasurer;  that  the  notes  were  given 
under  a  misapprehension  as  to  their  legal  liability  on  such 
bond,  and  hence  there  was  no  consideration  for  the  notes 
made  by  them  with  their  co-defendant ;  and,  second,  that  the 
notes  were  given  for  a  larger  sum  than  was  due  from  the 
principal  in  the  bond  to  the  township.  On  the  other  hand, 
it  is  insisted  this  note,  with  two  others,  which  have  since 
been  paid,  were  given  by  Mclntyre  to  settle  the  deficit  in  his 
accounts  with  the  township,  that  the  sums  mentioned  in  the 
notes  were  actually  due  from  him  to  the  school  fund  of  the 
township,  and  that  defendants  Baird  and  Keed  were  his 
sureties  on  the  notes. 

There  is  no  controversy  that  Mclntyre  was  a  defaulter,  and 
that  when  his  successor  was  appointed  he  was  unable  to  turn 
over  to  him  the  moneys  the  books  showed  were  in  his  hands 
as  treasurer  of  the  township  school  fund.  Whether  defend- 
ants Baird  and  Keed  were  mere  sureties  for  the  defaulting 
treasurer  on  his  notes  given  to  secure  the  deficit  in  his  ac- 
counts, was  purely  a  question  of  fact,  and  as  the  jury  found- 
that  question  against  defendants,  and  the  Appellate  Court 
affirmed  the  judgment  of  the  trial  court  rendered  on  the  ver- 
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diet,  the  finding  of  fact  by  the  Appellate  Court  is,  of  course, 
conclusive  on  this  court.  It  is  not  necessary,  therefore,  to 
look  into  the  evidence  further  than  to  see  whether  the  in- 
structions given  were  applicable  to  the  facts  of  the  case,  or 
whether  the  trial  court  erred  in  refusing  instructions  asked 
for  by  defendants.  With  that  view  the  evidence  has  been 
carefully  considered.  It  is  quite  apparent  when  it  became 
known  the  school  treasurer  was  in  arrears,  the  trustees  were 
anxious  to  have  the  matter  closed  up,  and  they  were  willing 
the  delinquent  officer  might  do  so  by  giving  his  notes  for  the 
sum  due  the  school  fund,  with  sufficient  security.  Accord- 
ingly notes  were  prepared.  They  were  signed  by  Mclntyre, 
and  he  took  them  to  his  co-defendants,  Baird  and  Beed,  and 
they  signed  them,  and  they  were  then  delivered  to  the  trus- 
tees. No  fraud  was  practiced  upon  them,  or  either  of  them, 
to  induce  defendants  to  sign  the  notes.  Their  relation  to 
the  principal  was  that  of  surety,  and  nothing  else.  The  evi- 
dence tends  to  establish  this  theory  of  the  case,  and  this 
court  is  warranted  in  believing  the  jury  so  found  the  fact 
to  be. 

It  is  not  the  duty  of  this  court  to  comment  on  every  one  of 
the  numerous  instructions  asked  at  the  trial  by  the  respect- 
ive counsel.  To  do  so  in  this  case  would  extend  this  opinion 
to  a  most  unreasonable  length.  The  instructions  asked  by 
both  parties  were  by  far  too  numerous.  Many  of  them  had 
no  sort  of  application  to  the  real  issues  to  be  tried,  and  the 
court  rightfully  rejected  them.  It  would  have  been  highly 
proper  for  the  court  to  have  refused  many  more  of  those 
asked  on  behalf  of  plaintiffs,  on  the  ground  the  nature  of  the 
case  did  not  require  them  to  be  given.  Every  principle  of 
law  that  had  any  application  to  the  defence  sought  to  be 
made,  was  contained  in  the  instructions  given  for  defendants, 
and  they  were  in  nowise  prejudiced  by  the  refusal  of  the 
court  to  give  other  instructions.  As  respects  the  instruc- 
tions given  for  plaintiffs,  barring  the  fact  they  were  by  far 
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too  numerous,  there  was  perhaps  nothing  in  them  seriously 
hurtful  to  the  defence.  It  is  quite  plain  the  case  has  been 
decided  correctly,  and  although  some  slight  errors  may  have 
intervened  in  the  giving  or  refusing  of  instructions,  the  jury 
arrived  at  a  just  and  correct  conclusion,  and  their  verdict 
should  not  be  set  aside  on  account  of  such  slight  errors  as 
is  readily  seen  did  not  affect  the  justness  of  the  decision. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Edgar  Loomis 

v. 

William  Cowen. 

Filed  at  Ottawa  June  16,  1883. 

Former  adjudication — what  questions  will  be  considered  on  a  second 
appeal.  Where  this  court  has  decided,  on  appeal  in  an  action  of  ejectment, 
that  a  mortgage  under  which  title  is  attempted  to  be  deduced,  has  been  sat- 
isfied as  to  a  part  of  the  tract  of  land,  and  that  a  sale  of  such  part  under  the 
mortgage  passed  no  title,  and  the  cause  is  remanded,  and  the  trial  court  finds 
for  the  defendant  in  ejectment,  in  accordance  with  the  decision  of  this  court, 
and  the  plaintiff  brings  the  case  here  again,  having  shown  below  no  other 
title  than  on  the  first  trial,  the  decision  of  this  court  on  the  question  so  pre- 
sented must  be  regarded  as  res  judicata,  and  can  not  be  again  called  in 
question. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Sidney  Smith,  Judge,  presiding. 

Messrs.  Bisbee,  Ahrens  &  Hawley,  for  the  appellant. 

Mr.  C.  M.  Harris,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

Hall  held  the  legal  title  to  a  tract  of  land,  subject  to  a 
mortgage  to  Ayers  and  Hamilton  for  about  $20,000.     Hall, 
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by  a  written  contract,  agreed  to  sell  the  west  half  of  the 
whole  tract  to  Smith  for  about  $18,000,  of  which  $4000 
was  paid  down,  and  the  balance  was  to  be  paid  in  three 
annual  installments.  To  induce  Smith  to  buy,  Ayers  and 
Hamilton  agreed,  in  writing,  that  the  part  purchased  by 
Smith  should  be  held  for  the  payment  of  only  one-half  of  the 
then  unpaid  part  of  the  mortgage  debt.  Smith  then  agreed, 
in  writing,  with  Cowen,  to  sell  to  him  the  land  in  contro- 
versy, being  lot  17,  and  being  a  part  of  the  land  embraced 
in  Smith's  contract  of  purchase.  The  price  Cowen  was  to 
pay  for  this  lot  to  Smith  was  $625.  He  paid  $181,  and  took 
possession,  under  the  contract,  in  the  spring  of  1857,  and 
has  been  in  possession  ever  since.  Smith,  being  unable  to 
pay  Hall  for  the  land  bought  of  Hall,  for  a  nominal  consid- 
eration reconveyed  the  west  half  of  the  whole  tract  to  Hall, 
and  Hall  conveyed  the  whole  tract  to  Bush.  Afterwards, 
and  in  the  year  1871,  Cowen,  claiming  under  his  contract 
from  Smith,  paid  to  Bush  an  amount  of  money  greater  than 
the  amount  of  principal  and  interest  unpaid  upon  that  con- 
tract, and  Bush  made  a  deed  conveying  to  Cowen  this  lot  17. 
Before  this  deed  to  Cowen,  and  in  1863,  the  mortgage  debt 
not  being  fully  paid,  the  owner  of  the  debt,  Sherman,  (assignee 
of  Ayers  and  Hamilton)  caused  the  whole  tract  to  be  sold, 
under  the  mortgage,  for  the  unpaid  part  of  the  debt, — part 
to  one  Nichols,  and  part  to  one  Colfax, — and  in  pursuance  of 
these  sales  under  the  mortgage  the  whole  tract  was  conveyed, 
— part  to  Nichols,  and  part  to  Colfax.  All  these  contracts, 
sales  and  conveyances  were  recorded  in  apt  time,  except 
the  contract  of  Smith  with  Cowen,  and  as  to  that,  Cowen  was 
in  possession  of  the  lot  named  in  his  contract.  Nichols  and 
Colfax  conveyed  to  Cleaver.  Through  mesne  conveyances, 
Loomis,  the  appellant,  acquired  the  title  to  this  lot  17,  which 
passed  under  the  said  mortgage  sale.  After  the  purchase  of 
Smith,  and  before  the  sale  under  the  mortgage,  Hall  or  Bush 
had  made  payments  upon  that  unpaid  part  of  the  mortgage 
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debt,  one-half  of  which,  only,  was  to  be  a  charge  upon  the 
west  half  of  the  tract.  These  payments  amounted  to  more 
than  half  of  that  unpaid  part  of  the  mortgage  debt,  but  no 
special  application  of  such  payments  had  been  made  to  the 
relief  of  the  west  half  of  the  whole  tract.  At  the  first  trial 
of  this  action  Loomis  recovered  judgment  against  Cowen. 
That  judgment,  on  appeal  to  this  court  by  Cowen,  was  re- 
versed, {Cowen  v.  Loomis,  91  111.  132,)  and  the  cause  remanded 
for  a  second  trial.  On  that  trial  the  finding  and  judgment 
were  for  Cowen,  and  Loomis  appealed  from  that  judgment. 

When  the  case  was  before  this  court  on  the  appeal  by 
Cowen,  it  was  decided,  upon  the  foregoing  facts,  that  as 
against  Cowen  the  payments  made  before  the  mortgage  sale 
occurred  had  discharged  from  the  lien  of  the  mortgage  all 
that  part  of  the  tract  which  Hall  had  sold  to  Smith,  and 
hence  as  against  Cowen  no  title  passed  by  the  sale  under 
the  mortgage,  and  this  sale  under  the  mortgage  being  the 
only  source  of  Loomis'  title,  he  could  not  recover  on  these 
facts  alone.  The  writer  of  this  opinion  did  not  then,  and  does 
not  now,  concur  in  the  view  then  adopted  by  this  court.  But 
as  between  these  parties  that  proposition  became  res  judicata, 
and  can  not  lawfully  be  called  in  question  on  this  appeal. 
Unless,  therefore,  upon  the  second  trial  plaintiff  showed  title 
otherwise,  the  circuit  court  could  not  lawfully  give  judgment 
in  his  favor.  The  evidence  on  the  second  trial  does  not  tend 
to  vary  the  case  in  any  respect  save  one.  Proofs  were  offered 
tending  to  prove  that  when  Loomis  was  about  to  buy  the  lot 
from  one  holding  under  the  mortgage  sale,  he  applied  to 
Cowen  to  learn  what  claim,  if  any,  he  had  to  the  property 
in  question,  and  that  Cowen  orally  disclaimed  all  legal  right 
to  the  lot,  and  that  on  the  faith  of  this  disclaimer  Loomis, 
with  the  knowledge  and  consent  of  Cowen,  bought  and  paid 
for  the  lot.     The  evidence  on  this  question  was  contradictory. 

Waiving  the  question  whether  a  plaintiff  in  ejectment  can 
recover  upon  an  estoppel  of  the  kind  claimed,  we,  upon  ex- 
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animation  of  the  proofs,  can  not  say  that  the  alleged  estop- 
pel was  so  clearly  proven  that  it  was  error  to  find  otherwise. 
No  instructions  or  propositions  of  law  are  preserved  in  the 
record  showing  distinctly  upon  what  view  of  the  law  this 
finding  did  rest ;  but  although  the  court  at  first  refused  to 
permit  proof  tending  to  establish  the  facts  alluded  to  as  the 
basis  of  estoppel,  such  proof  was  subsequently  admitted  and 
received  by  the  court,  and  we  must  assume  that  the  finding 
of  fact  was  against  appellant. 

We  find  no  sufficient  ground  upon  which  to  reverse  this 
judgment,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scott,  dissenting: 

Dissenting,  as  I  do,  from  the  decision  of  the  majority  of 
the  court,  I  desire  to  express  my  views  on  the  whole  case. 

It  is  a  familiar  rule,  the  legal  title  prevails  in  an  action  of 
ejectment.  Such  a  title  can  not  be  called  in  question  in  a 
court  of  law.  It  must,  if  at  all,  be  done  in  a  court  of  equity. 
Both  parties  in  this  case  claim  the  title  to  the  property  in 
controversy  that  was  in  Winchester  Hall.  The  title  to  block 
ninety  (90),  which  includes  the  lot  involved  in  the  present 
litigation,  was  in  Enos  Ayers  and  James  G.  Hamilton.  Of 
this  fact  neither  party  make  any  controversy.  On  the  23d 
day  of  May,  1856,  Ayers  and  Hamilton,  their  wives  joining 
with  them  in  the  execution  of  the  deeds,  conveyed  the  whole 
block  numbered  ninety  (90)  to  Winchester  Hall.  That  is 
the  admitted  source  of  Hall's  title,  and  of  all  the  title  he 
ever  had  to  the  property.  The  deed  from  Ayers  and  Hamil- 
ton was  not  recorded  until  the  18th  day  of  October,  1856, 
but  whether  it  was  delivered  before  that  date  or  not  does  not 
appear.  On  the  last  named  day  Hall  executed  and  delivered 
to  Ayers  and  Hamilton  a  mortgage  on  the  entire  block,  to 
secure  the  purchase  money  agreed  to  be  paid  to  them,  which 
mortgage  was  recorded  the  same  day,  and  it  may  reasonably 
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be  presumed  the  filing  of  the  deed  and  mortgage  for  record 
were  simultaneous  acts.  The  mortgage  contained  the  usual 
power  of  sale.  In  this  action  plaintiff,  Edgar  Loomis,  claims 
the  legal  title  to  the  property,  which  is  a  part  of  the  west 
half  of  block  ninety  (90),  under  the  mortgage  made  by  Hall 
to  Ayers  and  Hamilton,  which  was  afterwards,  as  will  appear 
as  the  discussion  goes  on,  foreclosed  by  a  sale  under  the 
power  contained  in  the  mortgage,  by  the  legal  holder  of  the 
indebtedness  secured.  The  defendant,  William  Cowen,  de- 
raigns  his  title  to  the  same  property,  whatever  that  title  may 
be,  by  mesne  conveyances  from  Hall,  the  first  of  which  was 
made  after  the  execution  and  recording  of  his  mortgage  to 
Ayers  and  Hamilton,  to  secure  the  purchase  money  of  the 
property.  It  is  plain,  if  the  mortgage  was  in  fact  foreclosed 
in  a  manner  to  cut  off  the  equity  of  redemption  that  was  in 
Hall  and  those  claiming  under  him,  that  then  plaintiff  in 
this  suit  has  the  legal  title  to  the  property,  and  in  this  form 
of  action  it  will  prevail,  no  matter  whether  defendant  has 
equitable  rights  in  the  property  or  not.  Under  the  rulings 
of  this  court  the  mortgagee  of  lands  is  held,  in  law,  the  owner 
of  the  fee,  having  the  jus  in  re  as  well  as  ad  rem,  and  enti- 
tled to  all  the  rights  and  remedies  which  the  law  gives  such 
owner,  and  may,  after  condition  broken,  maintain  ejectment 
against  the  mortgagor.  (Oldham  v.  Pfleger,  84  111.  102  ;  John- 
son v.  Watson,  87  id.  535.)  The  facts  of  this  case  bring  it 
precisely  within  the  principle  of  the  cases  cited.  It  appears 
that  Ayers  and  Hamilton,  the  mortgagees,  by  quitclaim  deed 
conveyed  the  entire  block  to  Benjamin  F.  Sherman,  and 
plaintiff  deraigns  his  title  directly  from  Sherman  by  mesne 
conveyances.  On  the  other  hand,  Hall  conveyed  his  interest 
in  block  ninety  (90)  to  Louis  Bush,  and  Bush  conveyed  the 
lot  in  controversy  to  defendant.  Under  this  state  of  facts 
all  that  Hall  could  convey  to  Bush  was  his  equity  of  redemp- 
tion in  the  premises.  It  was  all  the  title  that  was  in  him,  and 
of  course  Bush  could  convey  to  defendant  no  greater  interest 
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in  the  property  than  he  had  acquired  from  Hall.  It  would 
seem  clear  the  utmost  defendant  could  claim,  even  if  the  mort- 
gage was  not  foreclosed  so  as  to  cut  off  the  equity  of  redemp- 
tion, is,  that  he  has  an  equitable  interest  in  the  property. 
But  the  rule  of  law  is  well  settled,  at  least  in  this  State,  that 
if  the  legal  title  to  lands  is  challenged,  it  can  not  be  adjudi- 
cated in  a  court  of  law.  The  aid  of  a  court  of  equity  must 
be  invoked  in  such  cases.  Should  it  be  conceded  defendant 
has  an  equitable  interest  in  the  property,  it  could  not  be  set 
up  as  a  defence  to  this  action.  This  view  of  the  case  does 
not  seem  to  have  been  presented  when  the  case  was  before 
this  court  on  a  former  appeal,  or  if  it  was,  it  was  not  dis- 
cussed in  the  opinion  or  passed  upon  by  the  court,  and  the 
question  now  made  is  now  open  to  determination,  unaffected 
by  the  former  decision.     Cowen  v.  Loomis,  91  111.  132. 

There  is  another  branch  of  the  case  that  will  now  be  con- 
sidered. On  the  23d  day  of  March,  1857,  Hall  entered  into 
an  agreement  with  Joseph  Smith  to  convey  to  him,  by  war- 
ranty deed,  the  west  half  of  block  ninety  (90)  on  the  payment 
of  $18,000,  one-fourth  cash,  and  the  balance  in  equal  annual 
installments.  Time  was  made  of  the  essence  of  the  contract. 
That  contract  Smith  was  unable  to  perform,  and  afterwards, 
on  the  28th  day  of  May,  1860,  he  reconveyed  to  Hall  the 
property  he  had  contracted  to  sell  to  him.  That  was  really 
a  cancelling  of  the  contract  between  Hall  and  Smith,  and  so 
the  parties  seem  to  have  regarded  it.  According  to  the  tes- 
timony of  defendant,  on  the  1st  day  of  March,  1857,  he 
entered  into  a  contract  with  Smith,  by  which  Smith  agreed 
to  convey  to  him  the  property  in  controversy,  which  is  a  part 
of  the  west  half  of  block  ninety  (90),  on  the  payment  to  him 
of  $625,  part  in  cash,  and  the  balance  in  installments.  On 
his  contract  with  Smith  defendant  seems  to  have  paid  $181, 
and  then  ceased  to  make  further  payments. 

It  will  be  seen  that  on  the  back  of  the  contract  between 
Hall  and  Smith  there  was  written  an  agreement,  signed  by 
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Ayers  and  Hamilton,  of  the  date  of  March  23,  1857,  to  the 
effect  that  in  the  event  of  payment  to  them  by  Hall,  at 
maturity,  of  the  installment  of  the  purchase  money  to  become 
due  on  May  23,  1857,  they  would  hold  the  west  half  of  block 
ninety  (90)  liable  for  only  one-half  of  the  residue  of  the 
unpaid  purchase  money  owing  by  Hall.  The  contract  be- 
tween Smith  and  Hall,  with  the  agreement  indorsed  thereon, 
was  recorded  on  the  24th  day  of  March,  1857.  It  is  under 
that  agreement  he  claims  that  he  acquired  title  to  the  lot  in 
suit.  There  are  at  least  two  conclusive  answers  to  the  posi- 
tion taken.  One  reason  is,  it  does  not  appear  certainly  that 
defendant  obtained  title  to  this  property  under  his  contract 
with  Smith.  As  has  been  seen,  defendant  ceased  to  make 
further  payments  to  Smith,  and  no  further  payments  were  in 
fact  made  by  him  to  any  one  under  his  contract  with  Smith. 
Defendant  seems  to  have  made  a  new  contract  with  Bush  for 
the  property,  and  paid  him  for  it  in  four  annual  installments, 
of  $200  each.  Four  notes,  of  $200  each,  executed  by  defend- 
ant, payable  to  his  own  order,  and  by  him  indorsed,  were 
produced,  and  his  testimony  is,  that  he  paid  them,  and  that 
"they  were  given  for  the  purchase  money  on  this  deed  from 
Bush."  That  would  appear  to  be  a  purchasing  of  the  prop- 
erty from  Bush  directly,  under  a  new  contract.  But  a  more 
satisfactory  reason  is,  that  Bush  never  had  the  legal  title  to 
the  property,  and  of  course  he  could  not  convey  to  defendant 
what  he  did  not  have.  As  has  been  seen,  Smith  was  unable 
to  comply  with  his  contract  with  Hall,  and  it  was  in  fact 
cancelled.  That  was  an  end  of  the  contract  between  Smith 
and  Hall,  and  with  the  cancellation  of  that  contract  the 
agreement  of  Ayers  and  Hamilton,  written  on  the  back  of  it, 
became  inoperative.  Thereafter  there  was  no  contract  to 
perform,  and  no  one  had  the  slightest  interest  in  having 
further  payments  on  the  notes  secured  applied  in  reduction 
of  the  mortgage  indebtedness  on  the  west  half  of  the  block, 
and  no  one  gave  the  matter  the  slightest  attention.     Hall 
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was  obligated  to  pay  the  entire  indebtedness,  and  Smith  had 
ceased  to  have  any  interest  in  the  property.  Bush  took  his 
deed  from  Hall  for  the  property  subject  to  the  mortgage 
indebtedness.  As  has  been  seen,  by  the  terms  of  the  con- 
tract between  Smith  and  Hall  time  was  made  an  essential 
part  of  it.  A  failure  to  make  payments  as  they  matured 
authorized  Hall  to  declare  the  contract  forfeited.  Had  Hall 
done  so,  it  would  hardly  be  insisted  that  any  one  could  there- 
after claim  anything  under  the  contract.  Defendant's  inter- 
est in  the  property  would  be  forfeited  when  Smith's  interest 
should  be  declared  forfeited.  Certainly  he  could  claim  noth- 
ing under  the  contract  that  Smith  could  not  do.  What 
possible  difference  could  it  make  whether  Hall  declared 
the  contract  forfeited  for  non-compliance  with  its  terms,  or 
whether  it  was  cancelled  by  Smith's  consent,  when  he  dis- 
covered he  could  not  perform  it?  In  either  event  the  con- 
tract was  absolutely  at  an  end,  and  how  it  was  annulled  is  a 
matter  of  no  consequence. 

It  will  be  observed  that  Bush  did  not  attempt  to  convey 
this  property  to  defendant  until  the  25th  day  of  February, 
1871.  In  1863  Bush's  equity  of  redemption  in  the  property, — 
and  that  was  all  he  ever  had, — was  cut  off  by  a  sale  made 
by  Sherman,  who  was  the  assignee  of  Ayers  and  Hamilton, 
under  the  power  contained  in  the  mortgage.  Whether  that 
sale  was  regular  or  irregular,  it  was  effectual  to  bar  the  equity 
of  redemption  of  the  mortgagor,  and  all  claiming  under  him, 
until  it  should  be  set  aside  by  a  court  of  competent  juris- 
diction, and  that  has  not  been  done.  That  sale  under  the 
power  contained  in  the  mortgage  has  not  only  not  been  set 
aside,  but  it  has  been  expressly  confirmed-  by  this  court 
in  Bush  et  al.  v.  Sherman,  80  111.  160.  A  bill  was  filed  by 
Bush  and  others,  asking  to  have  set  aside  Sherman's  deed,  as 
trustee,  to  Nichols  and  Colfax,  who  were  purchasers  at  the 
trustee's  sale,  and  their  deeds  to  Mrs.  Cleaver,  and  complain- 
ant let  in  to  redeem  the  property  on  payment  of  what  was 


668  Loomis  v.  Cowen.  [June 

Mr.  Justice  Scott,  dissenting. 

due  on  the  mortgage,  and  if,  for  any  reason,  that  specific  relief 
could  not  be  granted,  they  might  have  a  decree  for  compen- 
sation. It  appeared  in  that  case  the  installment  maturing 
on  the  23d  day  of  May,  1857,  was  in  fact  paid,  but  before 
any  other  payments  were  made  Smith  reconveyed  the  west 
half  of  the  block  to  Hall,  he  being  unable  to  comply  with  his 
contract,  and  hence  it  was  said  there  was  no  necessity  for 
having  further  payments  made  by  Hall  applied  in  reduction 
of  the  incumbrance  on  that  portion  of  the  property,  and 
neither  Hall  nor  any  one  else  ever  asked  to  have  them,  nor 
were  they  ever,  so  applied.  It  was  therefore  held,  there  was 
no  release  of  the  west  half  of  the  block  under  the  agreement 
with  Ayers  and  Hamilton,  and  that  the  sale  made  by  the 
trustee  was  valid. 

Great  stress  is  laid  on  that  clause  of  the  opinion  in  Bush 
v.  Sherman  which  says,  "clearly,  any  one  claiming  under 
Smith,  as  grantee,  would  be  entitled  to  the  benefit  of  the  con- 
tract, but  Hall  claimed  nothing  as  the  grantee  of  Smith." 
It  might  have  been  added,  with  great  propriety,  that  nobody 
else  claimed  under  the  Smith  contract,  for  it  is  said,  in  the 
very  next  sentence,  that  "what  was  done  was  the  cancellation 
of  the  contract  of  sale — that  was  the  effect  of  the  reconvey- 
ance." Nothing  could  have  been  meant  by  the  expression 
used  more  than  to  say,  had  Smith  assigned  his  contract  with 
Hall,  and  such  assignee  had  performed  it,  he  would  have 
been  entitled  to  the  benefit  of  the  agreement  with  Ayers  and 
Hamilton ;  but  there  is  no  pretense  Smith  ever  assigned  his 
contract  with  Hall  to  any  one,  or  that  any  one  ever  made  the 
slightest  effort  to  perform  it.  But  be  the  law  on  this  branch 
of  the  case  as  it  may,  in  no  view  that  can  be  taken  did 
defendant  acquire,  by  his  deed  from  Bush,  anything  more,  if 
that,  than  an  equitable  title  to  the  property,  and  that  can 
not  prevail  against  the  legal  title  of  plaintiff. 

I  am  therefore  of  opinion  the  judgment  of  the  Superior 
Court  should  be  reversed. 
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ABATEMENT. 

Death  op  plaintiff. 

Motion  to  dismiss — whether  the  proper  practice.    See  PRACTICE,  5. 

ACTIONS  AND  DEFENCES. 
Action  on  the  case. 

1.  And  action  ex  contractu — of  the  distinction  between  them.  The 
gravamen  of  the  charge  in  an  action  on  the  case  is  the  tort  or  wrong  of 
the  defendant,  notwithstanding  such  tort  or  wrong  may  also  be  a  breach 
of  an  express  or  implied  contract,  whereas  in  an  action  ex  contractu  the 
gist  of  the  action  is  the  breach  of  the  contract,  without  regard  to  the 
tortious  character  of  the  act  of  the  defendant.  Nevin  v.  Pullman  Palace 
Car  Co.  222. 

2.  The  general  principle  seems  to  be,  where  the  duty  for  the  breach 
of  which  the  action  is  brought  would  not  be  implied  by  law  by  reason 
of  the  relations  of  the  parties,  whether  such  relations  arose  out  of  a  con- 
tract or  not,  and  its  existence  depends  solely  upon  the  fact  that  it  has 
been  expressly  stipulated  for,  the  remedy  is  in  contract,  and  not  in  tort, — 
when  otherwise,  case  is  an  appropriate  remedy.  Assumpsit  is  a  concur- 
rent remedy  with  case  in  all  cases  where  there  is  an  express  or  implied 
contract.     Ibid.  222. 

3.  When  an  action  on  the  case  lies— against  a  common  carrier.  An 
action  on  the  case  will  lie  for  a  mere  nonfeasance  against  persons  exer- 
cising certain  public  trades  or  employments,  independently  of  any  con- 
tract relation,  as,  when  a  common  carrier,  having  the  requisite  means  of 
transportation,  refuses  to  carry  goods  or  passengers.     Ibid.  222. 

4.  So  case  will  lie,  as  well  as  assumpsit,  against  a  sleeping  car  com- 
pany for  refusing  to  a  passenger  the  privileges  to  which  he  is  entitled  in 
the  sleeping  car.     Ibid.  222. 

In  case  of  several  tort  feasors. 

5.  As,  in  case  of  lease  of  railroad  track,  where  an  injury  resulted 
from  the  negligent  management  of  a  train  of  the  lessee  company  by  a 
servant  of  the  lessor  having  control  of  the  same,  and  the  lessee  company 
was  held  liable,  the  court  declined  to  say  whether  the  lessor  company 
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was  also  liable,  but  held  that  if  it  was,  the  plaintiff  had  the  option  to  sue 
either  company  alone,  and  perhaps  both,  as  tort  feasors,  but  that  she 
was  not  required  by  any  rule  to  sue  either  one  instead  of  the  other,  or 
to  sue  both  jointly.  Wabash,  St.  Louis  and  Pacific  Ry.  Co.  v.  Peyton, 
534. 
Splitting  of  entire  cause  of  action. 

6.  And  herein,  when  two  or  more  actions  may  be  brought  on  the 
same  contract,  as  for  separate  demands.  A  party  can  not  split  an 
entire  cause  of  action,  and  bring  two  or  more  suits  to  recover  different 
portions  of  the  same  debt.  If  he  sues  for  and  recovers  a  part  of  an 
entire  demand  or  debt,  the  judgment  is  a  bar  to  a  second  suit  for  the 
balance.     McDole  v.  McDole,  452. 

7.  Where  a  lease  provides  for  the  payment  of  a  given  sum  annually, 
separate  actions  may  be  brought  upon  the  lease  for  each  year's  rent,  and 
if,  when  suit  is  brought  for  one  year's  rent,  the  rent  on  the  following 
year  is  then  due,  a  judgment  for  the  first  is  no  bar  to  a  second  action  for 
the  rent  of  the  subsequent  year.     Ibid.  452. 

8.  The  statute  requiring  parties  in  suits  before  justices  of  the  peace 
to  consolidate  all  their  respective  demands,  or  be  barred  from  a  further 
action,  and  the  decisions  thereon,  have  no  bearing  or  application  to  suits 
brought  in  courts  of  record.     Ibid.  452. 

New  remedy  given  by  statute. 

9.  Applies  to  prior  cause  of  action.     See  REMEDIES,  1. 
Action  to  recover  warehouse  receipt. 

10.  Recovery  will  be  for  the  grain  which  is  represented  by  the  ware- 
house receipt.     See  JUDGMENTS,  1. 

Trover. 

11.  When  it  will  lie.     See  TROVER,  1. 

Release  of  one  of  several  obligors. 

12.  Who  may  avail  of  the  defence  as  to  the  release  of  the  others. 
See  RELEASE,  1. 

Death  of  plaintiff. 

13.  In  judgment  in  justices  court — how  the  judgment  may  be  en- 
forced.    See  JUDGMENTS,  2. 

Whether  action  survives. 

14.  In  case  of  personal  injuries  caused  by  negligence.  See  DEATH 
FROM  WRONGFUL  ACT,  3. 

ACTION  ON  THE  CASE. 
And  action  ex  contractu. 

Of  the  distinction  between  them,  and  when  they  will  lie.  See  AC- 
TIONS AND  DEFENCES,  1  to  4. 
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ADMINISTRATION  OF  ESTATES. 
Exhibiting  a  claim. 

1.  What  so  regarded — to  prevent  the  two  years'  limitation.  The 
filing  of  a  copy  of  a  claim  against  an  estate  with  the  clerk  of  the  county 
court  within  two  years  after  the  grant  of  letters  of  administration,  is  an 
exhibition  of  such  claim  to  the  county  court  so  as  to  take  the  case  out  of 
the  Limitation  law  of  two  years,  although  no  summons  or  notice  is  issued 
or  given  to  the  executor  or  administrator  within  that  period,  and  the  cred- 
itor in  such  case  will  not  be  restricted  to  subsequently  discovered  or 
non-inventoried  assets  for  its  payment,  although  allowed  after  the  expi- 
ration of  the  two  years.     Wallace,  Ex'x.  v.  Oatchell,  315. 

Notice  to  administeatok. 

2.  As  to  claims  filed  after  the  adjustment  day.  The  county  court 
has  the  power  or  jurisdiction  to  receive  claims  presented  for  adjustment, 
without  notice  or  summons  to  the  administrator  of  the  estate.  When 
such  a  claim  is  filed  after  the  adjustment  term  appointed  by  the  admin- 
istrator, the  purpose  of  the  issuing  and  service  of  summons  on  him  ie 
to  notify  him  that  such  claim  has  already  been  exhibited,  and  also  to  give 
the  court  jurisdiction  of  the  person  of  the  administrator,  and  authorize  it 
to  adjudicate  the  claim.     Ibid.  315. 

Costs. 

3.  As  to  claim  not  presented  on  adjustment  day.  Where  a  claim  is 
exhibited  against  an  estate  after  the  time  fixed  by  the  administrator  for 
the  presentation  of  claims,  the  claimant  will  be  liable  for  all  the  costs  in 
the  county  court  that  might  have  been  avoided  by  presenting  the  claim 
at  the  adjustment  term,  which  will  include  at  least  the  costs  of  the  issu- 
ing and  service  and  return  of  the  summons  against  the  administrator. 
Ibid.  315. 

Time  for  transacting  probate  business. 

4.  County  court  always  open  for  probate  business.  By  an  express 
provision  of  the  statute  county  courts  are  always  open  for  probate  pur- 
poses, which  includes  the  presentation  or  exhibiting  of  claims  against 
estates.     Ibid.  315. 

Repudiating  executor's  sale. 

5.  Executor  not  liable  to  account  to  legatees  for  proceeds  of  sale 
of  land  where  they  avoid  the  sale.  An  executor,  under  decree  of  the 
county  court,  sold  real  estate  of  his  testator,  giving  a  deed  warranting  the 
regularity  and  validity  of  the  proceedings  to  sell,  and  received  the  pur- 
chase money,  with  which  he  charged  himself  in  his  reports.  Before  the 
distribution  of  the  money  the  legatees,  repudiating  the  sale,  brought 
ejectment,  and  recovered  the  land  for  want  of  jurisdiction  in  the  county 
court  to  make  the  decree  of  sale,  whereupon  the  executor  refunded  the 
price  of  the  land  to  the  purchaser,  and  refused  to  charge  himself  further 
with  the  same  in  his  reports,  and  the  legatees  sought  to  charge  him  with 
this  money,  claiming  he  was  estopped  to  deny  it  belonged  to  the  estate 
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by  his  former  reports:    Held,  the  court  properly  refused  to  make  him 
account  for  the  money,  and  that  there  was  no  estoppel  in  the  case. 
Brandon  et  al.  v.  Brown,  Exr.  519. 

AGENCY. 
Op  contracts. 

1.  Whether  made  with  the  principal  or  his  agent.  See  CON- 
TRACTS, 4. 

Insurance  agents. 

2.  Whether  a  person  is  to  be  regarded  as  the  agent  of  the  company 
or  of  the  assured.     See  INSURANCE,  4. 

Listing  property  for  taxation. 

3.  Duty  of  an  agent — and  duty  of  the  assessor  if  the  agent  omit  to 
list  property  in  his  hands.     See  TAXATION,  4. 

ALTERATION.     See  CONTRACTS,  3. 

AMENDMENTS. 
Whether  notice  required. 

1.  Where  the  affidavit  of  the  commissioners  making  a  special  assess- 
ment showing  a  compliance  with  the  law,  required  to  be  filed  before 
judgment  of  confirmation,  showing  notice  to  the  owners  of  property 
assessed,  failed  to  show  the  term  of  court  at  which  the  assessment  roll 
would  be  returned  for  confirmation,  and  the  assessment  was  confirmed 
without  discovery  of  the  inadvertent  omission  to  fill  the  blank  as  to  the 
term,  it  was  held,  that  the  court,  on  application  for  judgment  against  the 
land  at  a  succeeding  term,  might  allow  the  affidavit  to  be  amended  with- 
out notice  to  the  parties  interested.  Kilmer  v.  The  People  ex  rel.  John- 
son,  529. 

APPEALS  AND  WRITS  OP  ERROR. 
Appeal  prematurely  brought. 

1.  Its  dismissal  no  bar  to  subsequent  appeal  or  writ  of  error. 
Where  an  appeal  taken  from  a  decree  entered  in  vacation  before  the  next 
term  of  the  court,  is  dismissed  as  having  been  prematurely  taken,  the 
defendant  will  still  have  the  right  to  prosecute  another  appeal  or  writ  of 
error  after  such  decree  becomes  final,  at  the  next  term.  Hook  v.  Riche- 
son  et  al.  392. 

Appeal  lies  only  from  final  judgment  or  decree. 

2.  And  herein,  what  is  a  final  decree.  Appeals  and  writs  of  error 
are  allowed  only  in  case  of  a  final  judgment  or  decree.  Mere  interlocu- 
tory orders  or  decrees  entered  in  the  progress  of  a  case  are  not  the  sub- 
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jects  of  review  in  this  court,  until  the  case  is  terminated  by  final  judg- 
ment or  decree.  Frederick  v.  Connecticut  River  Savings  Bank  et  al. 
147. 

3.  No  appeal  or  writ  of  error  lies  on  an  order  of  the  circuit  court 
refusing  to  grant  a  temporary  injunction,  or  on  an  order  striking  the 
"suit"  fr6m  the  docket.  The  striking  of  the  suit  from  the  docket  con- 
cludes no  one,  and  is  not  equivalent  to  a  dismissal  of  the  bill  for  want 
of  equity.     Ibid.  147. 

Whether  a  judgment  is  final. 

4.  The  confirmation  of  a  special  assessment,  for  some  purposes  is  a 
final  judgment,  as  an  appeal  or  writ  of  error  lies  to  review  it;  but  upon 
application  for  judgment  against  the  land  upon  which  the  assessment 
has  been  made,  the  previous  judgment  of  confirmation  must  be  regarded 
as  but  a  part  of  one  and  the  same  proceeding,  and  the  court  never  loses 
jurisdiction  until  the  proceeding  is  for  some  cause  discontinued,  or  cul- 
minates in  a  judgment  against  the  land.  Kilmer  v.  The  People  ex  rel. 
Johnson,  529. 

Decree  in  vacation. 

5.  When  it  becomes  a  final  decree,  so  that  an  appeal  will  lie. 
"Where  a  cause  in  chancery  is  taken  under  advisement,  and  a  decree 
entered  in  vacation,  the  decree  is  not  such  a  final  decree  as  to  authorize 
the  complainant  to  proceed  under  it  until  after  an  intervening  term  of 
court,  so  as  to  afford  any  one  affected  by  it  an  opportunity  to  question 
its  correctness ;  and  being  in  fieri  until  after  a  term  of  court  has  inter- 
vened, an  appeal  taken  before  the  next  term  after  it  is  entered  is  prema- 
ture, and  must  be  dismissed.     Hook  v.  Richeson  et  al.  392. 

In  cases  relating  to  revenue. 

6.  As  to  judgment  on  special  assessment.  No  appeal  lies  to  an 
Appellate  Court  from  a  judgment  of  the  county  court  against  lots  for  a 
special  assessment  against  the  same  by  a  city,  for  improving  a  street,  but 
such  appeal  lies  directly  to  this  court.  Potwin  v.  Johnson,  532;  Her- 
hold  et  al.  v.  City  of  Chicago,  547. 

7.  Section  88  of  the  Practice  act,  as  amended  in  1879,  provides  that 
in  all  cases  relating  to  the  revenue,  etc.,  appeals  shall  be  taken  directly 
to  the  Supreme  Court.  The  word  "revenue,"  in  that  clause,  is  held  to 
embrace  all  taxes  and  assessments  imposed  by  any  public  authority,  and 
includes  special  assessments  made  by  a  city  for  any  public  improvement. 
Potwin  v.  Johnson,  532. 

8.  All  public  park  assessments  are  included  in  the  term,  and  hence 
no  appeal  lies  from  the  order  of  the  county  court  refusing  judgment  on 
such  assessments  to  the  Appellate  Court.  People  ex  rel.  Johnson  v. 
Springer,  542. 

43—106  Tt.l. 
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Whethek  a  franchise  involved. 

9.  A  bill  filed  to  test  the  authority  of  a  railroad  company  to  use  a 
public  street  in  front  of  complainant's  residence  for  the  use  of  its  rail- 
road track,  does  not  involve  the  right,  title  or  validity  of  a  franchise,  and 
an  appeal  in  such  case  is  properly  taken  to  the  Appellate  Court  in  the 
first  instance.     Mills  v.  Parlin  et  al.  60. 

Whether  a  freehold  involved. 

10.  On  creditor's  bill.  On  a  decree  upon  a  creditor's  bill  setting 
aside  a  certain  sale  as  fraudulent  against  creditors,  and  subjecting  the 
land  to  the  lien  of  the  judgment,  no  appeal  lies  directly  to  this  court,  as 
no  freehold  is  involved.     Illinois  Furnace  Co.  v.  Vinnedge  et  al.  650. 

11.  A  decree  in  the  circuit  court  dismissing  a  creditor's  bill,  the  pur- 
pose of  which  was  to  subject  certain  premises  to  the  payment  of  a  judg- 
ment, can  not  be  brought  directly  from  that  court  to  the  Supreme  Court 
for  review.     Dobbins  v.  Cruger  et  al.  383. 

12.  In  forcible  detainer.  As  a  freehold  is  not  involved  in  an  action 
of  forcible  detainer,  a  writ  of  error  does  not  lie  from  this  court  to  the 
trial  court  to  review  the  proceedings.  Such  writ  should  emanate  from 
the  Appellate  Court.     Kepley  v.  Luke,  395. 

13.  As  to  time  of  distribution  of  an  estate.  On  a  bill  filed  by  cer- 
tain devisees  in  a  will  against  the  executors,  for  a  present  division  and 
distribution  of  the  estate,  both  real  and  personal,  and  for  a  construction 
of  the  will  as  to  the  time  of  the  distribution,  a  freehold  is  involved,  and 
an  appeal  lies  directly  from  the  circuit  court  to  this  court.  Newberry 
et  al.  v.  Blatchford  et  al.  584. 

In  suit  against  railroad  company. 

14.  For  unjust  discrimination — to  what  court.  An  action  of  debt, 
brought  by  the  State's  attorney  in  the  circuit  court,  against  a  railroad 
company,  for  the  recovery  of  penalties  for  alleged  extortion  and  unjust 
discrimination,  which  is  dismissed  by  the  court,  not  being  a  criminal 
case  above  the  grade  of  a  misdemeanor,  and  not  involving  a  franchise, 
or  freehold,  or  the  validity  of  a  statute,  or  construction  of  the  constitu- 
tion, and  not  relating  to  the  revenue,  and  the  State  not  being  interested 
in  it,  as  a  party  or  otherwise,  when  the  only  question  involved  is  the 
right  of  the  State's  attorney  to  bring  the  suit,  no  appeal  lies  directly  to 
this  court.  In  such  case  the  appeal  should  be  to  the  Appellate  Court. 
The  People  v.  St.  Louis  and  Cairo  Railroad  Co.  412. 

Reviewing  controverted  questions  of  fact. 

15.  In  an  action  on  a  note  given  by  a  defaulting  school  treasurer, 
and  others,  to  secure  the  deficit  in  his  accounts,  it  is  purely  a  question  of 
fact  whether  the  others  executed  the  note  as  sureties  for  its  payment,  or 
in  discharge  of  their  supposed  liability  as  sureties  on  his  official  bond, 
and  when  the  jury  find  such  others  liable  as  sureties  on  the  note,  and  the 
judgment  of  the  court  on  the  verdict  is  affirmed  by  the  Appellate  Court, 
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such  finding  of  fact  is  conclusive  on  this  court,  and  the  evidence  can  only 
be  looked  into  to  see  if  the  trial  court  erred  in  giving  or  refusing  instruc- 
tions.    Baird  et  al.  v.  Trustees  of  Schools,  657. 

16.  In  a  suit  upon  a  note,  in  which  usury  is  pleaded,  and  evidence 
introduced  on  both  sides  as  to  the  issue,  when  the  Appellate  Court 
affirms  the  judgment  of  the  trial  court  the  judgment  of  the  Appellate 
Court  is  conclusive  upon  this  court  as  to  the  fact  of  usury,  when  so 
found,  as  well  as  upon  all  other  controverted  questions  of  fact.  Leonard 
v.  Patton,  99. 

17.  The  assessment  of  damages  in  an  action  on  the  case,  for  a  per- 
sonal injury,  is  a  question  of  fact,  depending  on  the  evidence,  and  hence 
this  court  is  prohibited  from  inquiring  whether  the  damages  assessed 
in  such  a  case  are  excessive.  Wabash,  St.  Louis  and  Pacific  Railway 
Co.  v.  Peyton,  534. 

18.  In  an  action  on  the  case  against  a  railway  company  to  recover 
compensation  for  the  death  of  an  employee  of  the  company,  alleged  to 
have  been  caused  by  negligence,  in  which  a  recovery  is  had,  and  the 
judgment  is  affirmed  by  the  Appellate  Court,  this  court  is  precluded  from 
considering  whether  the  verdict  is  sustained  by  the  evidence,  and  from 
examining  any  of  the  controverted  questions  of  fact.  Indianapolis  and 
St.  Louis  Railroad  Co.  v.  Morganstern,  Admr.  216. 

19.  As  to  what  are  questions  of  fact,  and  what  are  questions  of  law. 
See  LAW  AND  FACT,  1,  2. 

Of  a  second  appeal. 

20.  What  matters  involved.  A  second  appeal  in  the  same  case,  when 
the  first  decision  covers  the  merits  of  the  controversy  in  all  its  bearings, 
brings  up  only  the  subsequent  proceedings  had  after  the  mandate  of  the 
court  of  last  resort  was  sent  down.  Newberry  et  al.  v.  Blatchford  et  al. 
584. 

APPEARANCE. 
Defective  process  or  service. 

1.  In  personal  actions,  if  the  defendant  appears  and  pleads  to  the 
merits,  it  is  wholly  immaterial  whether  the  service  of  the  summons  was 
defective,  or  whether  any  summons  at  all  was  ever  issued  and  served 
upon  him.  A  party  can  not  appear  and  object  that  the  service  on  him  is 
defective,  and  at  the  same  time  defend  as  to  the  merits  of  the  suit.  De- 
fending on  the  merits  is  a  waiver  of  all  objection  to  the  service,  or  even 
to  the  entire  want  of  any  service.     Mix  v.  The  People  ex  rel.  Shaw.  425. 

2.  The  same  rule  applies  to  applications  for  judgment  against  delin- 
quent property  for  taxes.  If  the  owner  appears  and  defends  as  to  the 
merits,  it  makes  no  difference  whether  the  notice  given  by  the  advertise- 
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ment  is  defective  or  not,  or  whether  there  was  any  advertisement  at  all. 
Mix  v.  The  People  ex  rel.  Shaw,  425. 
Defective  notice. 

3.  Where  the  owner  of  land  appears  and  resists  an  application  for 
judgment  against  the  same  for  taxes,  this  is  a  waiver  of  all  objection  to 
the  sufficiency  of  the  notice  of  the  application,  and  gives  the  court  juris- 
diction, and  he  or  his  grantee  will  not  be  allowed  to  urge  the  insufficiency 
of  the  notice  to  defeat  a  sale  made  under  the  judgment  of  the  court  in 
such  proceeding.     Frew  v.  Taylor,  159. 

A.RREST.     See  CRIMINAL  LAW,  2,  3,  4. 

ASSIGNMENT. 
Presumption— as  to  time. 

1.  In  the  absence  of  proof  as  to  the  time  of  the  assignment  of  a  note, 
it  will  be  presumed  that  it  was  made  before  maturity.  Cook  v.  Norwood, 
558. 

Assignee  without  notice. 

2.  How  far  protected,  when  a  prior  holder  had  notice.  "Where  a 
promissory  note  is  given  as  accommodation  paper,  which  the  payees 
assign  as  collateral  security  to  a  creditor  with  notice  of  the  facts,  and 
such  assignee  again  assigns  the  same  before  its  maturity  to  another  who 
has  no  notice,  for  a  full  consideration  paid,  evidence  showing  a  defence 
as  against  the  payees  and  the  first  assignee  is  properly  excluded  in  a  suit 
brought  on  the  note  by  the  last  assignee.     Ibid.  558. 

Assignee  with  notice. 

3.  Measure  of  recovery  on  a  note  given  as  an  indemnity.  A  prin- 
cipal maker  of  a  note  gave  to  his  surety  thereon  a  note  for  $2000,  secured 
by  a  second  mortgage  on  land,  to  indemnify  him  against  loss  in  respect 
to  his  suretyship,  upon  which  the  surety  indorsed,  "This  note  is  made  to 
secure  me  against  any  and  all  loss  that  I  may  sustain  from  having  signed 
notes,  as  security,  with  said  principal,"  and  signed  his  name  thereto. 
The  surety,  after  judgment  against  him  and  his  principal,  indorsed  such 
indemnifying  note,  before  maturity,  to  a  prior  mortgagee,  who  paid  to  the 
creditor  in  the  judgment  $1600,  and  the  surety  paid  the  balance  of  the 
judgment  against  him  and  his  principal:  Held,  in  a  suit  by  the  assignee 
against  the  maker  of  the  indemnifying  note,  that  the  former,  having  no- 
tice from  the  memorandum  on  the  note  that  it  was  given  only  to  secure 
the  payee  for  all  moneys  he  might  pay  for  the  maker,  could  only  recover 
the  amount  paid  by  the  assignor  as  surety,  with  the  right  first  to  retain  the 
$1600  advanced  by  him  on  the  judgment,  and  interest  thereon,  and  hold 
the  residue  of  the  collection  to  make  the  assignor  whole  for  the  balance 
of  the  payment  made  by  him  as  surety  of  the  maker  of  the  note.  Puter- 
baugh  v.  Hammond,  257. 
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4.  In  such  case  the  maker  of  the  note  so  assigned  is  not  damaged  by 
the  assignment  when  he  has  not  paid  the  note,  and  can  not  be  damaged 
thereby,  for  the  reason  that  on  payment  of  the  sum  advanced  by  the 
assignee,  and  to  the  assignor  the  money  paid  by  him  as  surety  in  dis- 
charge of  the  judgment,  the  note  given  as  indemnity  would  be  satisfied, 
notwithstanding  its  assignment.     Puterbaugh  v.  Hammond,  257. 

When  assignee  chargeable  with  notice. 

5.  Whether  chargeable  with  notice  of  equities  between  his  assignor 
and  the  other  party  to  the  contract.  A  contract  was  made  between  a 
machine  company  for  the  closing  up  of  the  business  between  it  and  A  and 

B,  in  which  the  company  agreed  to  pay  A  two  dollars  for  each  sewing 
machine  sold  by  him,  or  upon  a  lease  in  certain  territory,  provided  A 
should  devote  his  time  and  best  energies  to  the  sale  of  such  machines, 
and  A  assigned  and  sold  to  C  all  his  rights  and  demands  under  the  con- 
tract. It  was  held,  on  a  bill  by  the  machine  company  to  have  a  judgment 
recovered  by  A  for  the  use  of  C  set  off  against  a  judgment  recovered  by 
the  company  against  A  and  B  for  a  larger  sum  in  a  different  State,  that 

C,  the  assignee  of  A,  was  only  required  to  know  the  terms  of  the  contract 
of  A  assigned  to  him,  and  the  rights  of  the  parties  thereunder,  but  was 
not  bound  to  take  notice  of  the  equities  of  the  company  against  A  and  B, 
or  of  the  judgment  against  them,  thus  treating  the  agreement  between  the 
company  and  A  and  B  as  constituting  two  distinct  contracts,  one  with  A 
and  B,  and  the  other  with  A.     Howe  Machine  Co.  v.  Hickox  et  al.  461. 

Assignee  of  bond  fob  deed. 

6.  Holds  subject  to  same  defences  as  would  the  assignor.  A  party 
purchasing  only  an  equity  takes  it  subject  to  all  equities  with  which  it 
may  be  encumbered.  So,  where  a  person  takes  an  assignment  of  a  bond 
for  a  deed  after  his  assignor  has  pledged  the  title  in  the  hands  of  a  third 
person,  to  indemnify  the  maker  of  the  bond  as  his  surety,  the  assignee 
will  take  no  better  right  or  equity  than  his  assignor  had  at  the  time  of 
the  assignment.     Worden  v.  Crist  et  al.  326. 

Assignment  of  warehouse  beceipt. 

7.  What  effect  to  be  given  thereto,  under  the  statute.  See  WARE- 
HOUSE EECEIPTS,  3,  4,  5. 

ATTORNEY  GENERAL. 
Administering  a  public  chabitt. 

Whether  Attorney  General  a  proper  or  necessary  party  in  proceed- 
ing in  equity.     See  PARTIES,  3  to  6. 

BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS. 
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BOARD  OF  TBADE. 
Buying  on  margins. 

Notice  to  customer  before  sale — whether  necessary.  See  COMMIS- 
SION MEKCHANT,  1. 

CARRIERS. 
Sleeping  oar  company. 

1.  As  a  carrier — duty  and  liability — remedy  of  passenger.  A  sleep- 
ing car  company  operating  and  running  sleeping  coaches  over  railroads, 
by  force  of  law,  independently  of  contract,  owes  duties  to  the  public  as 
a  common  carrier,  one  of  which  is  that  it  shall  treat  all  persons  whose 
patronage  it  has  solicited  with  fairness  and  without  unjust  discrimina- 
tion, and  it  is  liable  in  case  for  a  breach  of  such  duty  to  the  party  in- 
jured thereby.     Nevin  v.  Pullman  Palace  Car  Co.  222. 

2.  Where  a  passenger,  who,  under  the  rules  of  such  company,  is  en- 
titled to  a  berth  upon  payment  or  tender  of  the  usual  fare,  and  to  whom 
no  personal  objection  attaches,  enters  the  company's  sleeping  car  at  a 
proper  time  for  the  purpose  of  procuring  accommodation,  and  in  an 
orderly  and  respectful  manner  applies  for  a  berth,  offering  to  pay  or 
tendering  the  customary  price  therefor,  the  company  is  bound  by  law  to 
furnish  it,  provided  it  has  a  vacant  one  at  its  disposal.     Ibid.  222. 

3.  Where  a  berth  in  a  sleeping  car  is  engaged,  the  passenger  impli- 
edly agrees  to  conduct  himself  in  a  quiet  and  orderly  manner,  to  take 
proper  care  of  the  berth  while  in  his  possession,  and  to  give  up  the  same 
at  the  end  of  his  journey;  and  the  carrier  company  impliedly  stipulates 
to  use  all  reasonable  and  proper  means  to  preserve  order  and  decorum  in 
the  sleeper,  to  furnish  and  keep  on  hand  such  supplies  and  conveniences 
as  are  usually  found  in  like  sleepers,  and  are  necessary  to  the  health, 
comfort  and  safety  of  passengers,  and  also  to  permit,  the  passenger  to 
quietly  and  peaceably  occupy  his  berth  for  the  time  engaged.  And  case 
lies  for  the  breach  of  such  implied  contract  against  the  carrier,  as  well 
as  assumpsit.     Ibid.  222. 

Limiting  liability  by  contract. 

4.  A  railway  company,  by  accepting  and  acting  under  its  charter,  be- 
comes a  carrier  of  persons  and  property,  and  the  law  imposes  all  the 
duties  and  liabilities  of  a  common  carrier  on  it,  and  such  company  can 
not  exonerate  itself  from  such  duty  and  responsibility  by  contract  with 
others,  nor  in  anywise  escape  or  free  itself  from  liability,  unless  released 
by  the  General  Assembly.  Wabash,  St.  Louis  and  Pacific  Railway 
Co.  v.  Peyton,  534. 


CAVEAT  EMPTOR.     See  SALES,  5. 
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Cross-bill. 

1.  One  object  to  be  attained  by  a  cross-bill  is  to  discover  evidence  to 
defend  against  that  which  is  alleged  against  the  defendant,  and  another 
is  to  secure  affirmative  relief,  not  obtainable  on  his  answer,  touching  the 
matter  in  the  original  bill.     Newberry  et  al.  v.  Blatchford  et  al.  584. 

2.  When  not  allowed.  A  defendant  in  chancery  will  not  be  permitted 
to  file  a  cross-bill  when  he  seeks  no  discovery,  and  no  affirmative  relief 
is  sought  different  from  that  sought  in  the  original  bill.  If  it  is  filed  in 
violation  of  such  rule,  it  may  properly  be  stricken  from  the  files.  The 
practice  will  not  permit  a  defendant  to  file  a  cross -bill  claiming  the  same 
thing  may  be  done  that  is  sought  by  the  original  bill.  A  demurrer  would 
lie  to  such  a  cross-bill,  or  it  might  be  dismissed  on  motion.     Ibid.  584. 

Supplemental  answer. 

3.  Whether  allowable.  The  filing  of  a  supplemental  answer  after  the 
reversal  of  a  decree  and  the  remanding  of  the  cause,  setting  up  matter 
in  contradiction  of  the  original  answer,  as,  setting  up  a  title  inconsistent 
with  a  right  distinctly  admitted  by  the  first  answer,  should  not  be  allowed. 
Mantague  v.  Selb  et  al.  49. 

Where  a  defendant  has  no  interest. 

4.  Practice.  If  one  of  the  defendants  in  a  bill  to  foreclose  a  mort- 
gage has  no  interest  in  the  subject  matter  of  the  litigation,  the  better 
practice  is  to  dismiss  him  out  of  the  case  on  the  final  hearing;  but  if 
this  is  not  done,  and  no  decree  is  rendered  against  him,  he  will  be  in  no 
position  to  complain,  as  he  is  not  injured  by  the  irregularity.  Richard- 
son et  al.  v.  Hadsall,  476. 

On  bill  to  redeem. 

5.  From  sale  under  trust  deed — of  the  terms  thereof— rents  and 
profits — improvements.  Where  one,  as  an  active  manager  of  a  trust  com- 
pany, through  another,  purchases  land  at  a  trustee's  sale,  for  such  com- 
pany, and  places  another  in  possession  of  the  premises,  on  bill  to  set 
aside  the  trustee's  sale  and  deed  for  defect  of  power  in  the  person  mak- 
ing the  sale,  as  trustee,  and  for  leave  to  redeem  from  the  trust  deed, 
there  is  no  error  in  stating  the  account  of  the  sum  due  the  company,  to 
charge  it  with  the  reasonable  rents  and  profits  of  the  land  until  the  pos- 
session is  restored.     Equitable  Trust  Co.  et  al.  v.  Fisher  et  al.  189. 

6.  In  such  case  the  party  in  possession  will  not  be  allowed  to  charge 
and  receive  pay  for  improvements  made  by  him  on  the  premises  by  cut- 
ting off  timber  on  the  same,  especially  when  there  is  proof  that  such  act 
is  an  injury  to  the  land,  and  a  waste.     Ibid.  189. 

Use  of  street  for  railway  switch. 

7.  Remedy  of  adjacent  owner.  A  court  of  chancery  has  no  jurisdic- 
tion to  enjoin  a  railway  company  from  the  use  of  a  public  street  of  a  city 
for  a  switch,  under  a  permit  from  the  city  council,  when  the  fee  of  the 
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street  is  in  such  city,  on  the  ground  of  injury  to  private  property  situate 
on  such  street.     The  party  complaining,  if  he  has  any  remedy,  must  seek 
it  in  a  court  of  law.     Mills  v.  Parlin  et  al.  60. 
Setting  aside  judgment  by  confession. 

8.  Not  upon  merely  technical  grounds.  A  court  of  equity  will  not 
set  aside  a  judgment  confessed  by  a  husband  in  favor  of  his  wife,  at  the 
suit  of  a  creditor  of  the  former,  merely  because  of  some  legal  informality 
or  technical  advantage.  It  acts  on  broader  and  more  equitable  principles. 
Thomas  v.  Mueller  et  al.  36. 

Mistake. 

9.  May  be  corrected  in  equity.  In  equity,  if  a  person  by  accident  or 
mistake,  in  making  up  his  accounts  with  another,  has  charged  himself 
with  too  much  or  too  little,  the  real  facts  will  govern,  and  the  mistake 
will  be  corrected  as  the  facts  warrant,  and  he  will  be  charged  only  with 
what  he  justly  owes.  And  this  rule  obtains  in  the  accounts  of  adminis- 
trators, executors  and  guardians  made  to  the  county  court,  and  their 
reports  will  not  be  held  conclusive  on  them.  Brandon  et  al.  v.  Brown, 
Exr.  519. 

10.  Former  decision.  In  the  matter  of  Steele,  Guardian,  65  111.  326, 
the  guardian  was  held,  upon  the  facts  in  that  case,  not  to  be  concluded 
by  his  report  as  to  moneys  with  which  he  was  therein  charged, — but  the 
court  added:  "If  a  report  was  fair  upon  the  face,  without  any  apparent 
mistake,  we  do  not  wish  to  be  understood  as  holding  that  parol  evidence 
would  then  be  admitted  to  contradict  or  explain  it."  It  was  considered 
this  limitation  was  well  enough  on  the  facts  before  the  court,  but  it  is  not 
to  be  taken  as  an  implication  that  the  court  would,  had  the  facts  called 
for  a  decision,  have  decided  that  parol  evidence  was  not  admissible  to 
show  error,  by  reason  of  accident  or  mistake,  in  a  report  fair  on  its 
face.     Directly  the  reverse  is  the  law.     Ibid.  519. 

Specific  performance. 

11.  Where  title  of  purchaser  held  in  pledge  by  vendor  to  indemnify 
him  as  surety.  Where  the  purchaser  of  land,  after  having  paid  the  pur- 
chase money  so  as  to  entitle  himself  to  a  deed,  pledges  the  title,  then  in 
the  hands  of  a  third  person,  to  his  vendor,  to  indemnify  the  latter  against 
loss  as  surety  of  the  purchaser  in  another  transaction,  a  specific  perform- 
ance will  not  be  decreed  until  the  debt  for  which  the  vendor  is  surety  has 
been  paid,  and  a  decree  granting  a  specific  performance  upon  condition  of 
the  payment  of  such  debt  by  a  day  fixed,  and  in  default  of  such  payment 
ordering  the  premises  to  be  sold  for  such  indebtedness,  is  not  errone- 
ous as  to  the  party  seeking  such  specific  performance.  Worden  v.  Crist 
et  al.  326. 

Rescission  of  contracts. 

12.  Placing  the  party  in  statu  quo — exceptions  to  the  rule.  It  is 
incumbent  on  a  party  seeking  the  rescission  of  an  executed  contract,  to 
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CHANCERY.    Rescission  op  contracts.     Continued. 

return,  or  offer  to  return,  what  he  has  received.  He  must  place  the 
opposite  party  in  statu  quo.  There  are  exceptions  to  this  rule,  as,  when 
that  received  is  entirely  worthless,  or  when,  by  reason  of  peculiar  cir- 
cumstances not  chargeable  to  the  fault  of  the  party  seeking  to  rescind, 
restoration  of  that  received  is  impossible.     Smith  et  al.  v.  Long,  485. 

Contesting  will  in  chancery. 

13.  How  the  right  affected  by  having  resisted  probate — and  of  the 
evidence  admissible.     See  WILLS,  4. 

Decree  in  vacation. 

14.  When  the  decree  becomes  final,  for  the  purposes  of  an  appeal — 
and  herein,  of  staying  proceedings  until  objections  can  be  heard  at 
the  next  term.  See  APPEALS  AND  WRITS  OF  ERROR,  5;  DECREE 
IN  VACATION,  1. 

CITIES  AND  VILLAGES. 
Reorganization  under  general  law.     See  CORPORATIONS,  15 
to  22. 

COMMISSION  MERCHANT. 
Buying  for  future  delivery. 

1.  On  margins — notice  to  the  customer  before  sale.  Where  a  com- 
mission merchant  purchases  pork  and  lard  on  the  board  of  trade  for  a 
customer,  for  future  delivery,  the  customer  having  advanced  the  required 
margin,  and  no  agreement  is  made  as  to  notice  in  case  the  commission 
merchant  is  compelled  to  secure  himself  against  loss  by  a  sale  of  the 
property,  the  transaction  will  be  governed  by  the  rules  of  the  board  of 
trade;  and  if  its  rules  require  notice,  the  merchant  must  give  it  before 
he  can  place  his  customer  in  default.  If  there  is  no  contract  in  regard 
to  such  notice,  or  any  rule  of  the  board  of  trade,  the  common  law  requires 
a  reasonable  notice  to  the  customer,  and  opportunity  to  make  the  margins 
good  before  a  sale.     Denton  et  al.  v.  Jackson,  433. 

2.  Liability  in  case  of  a  wrongful  sale.  If  a  purchaser  through  a 
commission  merchant,  on  the  board  of  trade,  has  sufficient  margins  in 
the  hands  of  the  latter,  the  commission  merchant  will  have  no  right  to 
sell  the  property  without  authority  from  the  purchaser  he  represents;  and 
if  he  does  so  sell,  and  loss  results,  he  will  be  bound  to  make  good  the 
purchaser's  loss,  and  such  purchaser  may,  in  such  case,  recover  of  him 
the  full  amount  deposited  as  margins.     Ibid.  433. 

CONFESSION  OF  JUDGMENT. 

AS  TO  TIME  OF  TAKING  JUDGMENT. 

1.  Construction  of  power.  Under  a  power  of  attorney  to  enter  a  de- 
fendant's appearance,  in  term  time  or  in  vacation,  "at  any  time  hereafter," 
and  file  a  cognovit,  and  confess  judgment,  etc.,  a  judgment  may  be  con- 
fessed on  the  same  day  the  power  of  attorney  is  executed.     Such  a  power 
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CONFESSION  OF  JUDGMENT. 

As  to  time  op  taking  judgment.     Continued. 

is  distinguished  from  one  authorizing  the  confession  of  judgment  at  any 
time  after  the  day  of  its  execution,  where  a  judgment  confessed  on  the 
day  of  its  date  was  held  void.     Thomas  v.  Mueller  et  al.  36. 

Presumption. 

2.  In  favor  of  judgment.  A  judgment  entered  by  confession  before 
the  clerk  of  the  court,  in  vacation,  will  be  presumed  to  be  regular  unless 
shown  not  to  be  so  by  the  files  in  the  case,  or  otherwise;  and  it  devolves 
on  the  party  seeking  to  have  the  same  set  aside  to  allege  and  prove  facts 
impeaching  its  validity.     Ibid.  36. 

AS  BETWEEN  HUSBAND  AND  WIFE. 

3.  Consideration.  The  indebtedness  of  a  husband  to  his  wife  by 
note,  or  for  money  or  property,  is  a  sufficient  consideration  to  support  a 
judgment  against  him  by  confession  in  favor  of  his  wife  as  against  his 
other  creditors,  when  not  impeached  for  fraud.     Ibid.  36. 

4.  Prima  facie  evidence  of  fairness — as  between  husband  and  wife. 
The  confession  of  a  judgment  by  a  husband  in  favor  of  his  wife,  like  all 
other  judgments,  is  prima  facie  evidence  of  its  justice  and  fairness, 
even  as  against  creditors  of  the  husband  making  no  claim  that  the  debt 
was  not  fairly  and  honestly  due.     Ibid.  36. 

Setting  aside  judgment,  in  equity. 

5.  Not  upon  merely  technical  grounds.     See  CHANCERY,  8. 

CONSIDERATION. 

Whether  sufficient. 

1.  Consideration  for  obligations  of  a  corporation,  given  to  dis- 
charge a  prior  incumbrance  on  property  received  on  subscription  to 
stock.  A  hotel  company  was  organized  with  a  capital  stock  of  $160,000, 
which  was  all  subscribed  by  one  of  the  corporators,  except  three  shares, 
of  $100,  none  of  which  was  ever  paid.  At  the  time  of  the  organization 
of  the  corporation  the  principal  stockholder,  who  was  elected  president, 
was  the  owner  of  a  large  amount  of  hotel  furniture,  subject  to  a  chattel 
mortgage  of  $115,000,  which  he  turned  over  to  the  company  in  payment 
of  his  subscription,  in  pursuance  of  an  arrangement  made  prior  to  the 
organization,  and  the  company,  in  pursuance  of  the  same  arrangement, 
gave  its  notes,  secured  by  chattel  mortgage  on  the  same  property,  to  re- 
lease it  from  the  prior  incumbrances,  and  such  property  constituted  the 
sole  assets  of  the  company.  It  was  held,  that  so  far  as  the  hotel  com- 
pany was  concerned  it  received  a  full  consideration  for  the  notes  and 
mortgage  so  given,  and  that  they  were  valid  obligations.  Reichwald 
et  al.  v.  Commercial  Hotel  Co.  et  al.  439. 

Confession  of  judgment. 

2.  As  between  husband  and  wife — of  the  consideration.  See  CON- 
FESSION OF  JUDGMENT,  3. 
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CONSTITUTIONAL  LAW. 

AS  TO  THE  TITLE  OF  AN  ACT. 

1.  Whether  the  provisions  of  the  act  to  incorporate  the  Dixon  and 
Quincy  Railroad  Company  are  embraced  in  the  title,  so  as  to  author- 
ize townships  to  give  aid  to  the  company.     See  STATUTES,  6. 

Degree  of  punishment  foe  crime. 

2.  By  whom  to  be  determined — giving  the  courts  that  power.  Han- 
kins  v.  The  People,  628.     See  CRIMINAL  LAW,  19. 

Of  the  drainage  act. 

3.  Not  in  violation  of  the  rule  of  uniformity  in  taxation.  See 
DRAINAGE  ACT,  5. 

Extending  term  of  office. 

4.  Within  the  constitutional  prohibition — under  the  general  law  for 
the  incorporation  of  cities  and  villages.    See  CORPORATIONS,  20. 

Foreign  insurance  companies. 

5.  Section  22  of  the  general  Insurance  law  of  1869 — imposing  a 
penalty  upon  the  agent  of  a  foreign  insurance  company  which  has  not 
complied  with  the  statute — constitutionality.     See  INSURANCE,  1,  2. 

Public  property— exemption. 

6.  Whether  public  property  exempt  from  special  assessments.  See 
SPECIAL  ASSESSMENTS,  1,  2,  3. 

Notice  before  taking  out  tax  deed. 

7.  Requirements  of  section  5,  article  9,  of  the  constitution.  See 
TAX  TITLE,  11,  12,  13. 

Taxation  of  "credits." 

8.  Constitutionality  of  the  statute  on  that  subject.  See  TAXA- 
TION, 1. 

CONTINUANCE. 
Of  the  diligence  required. 

1.  To  procure  witness  on  trial.  A  suit  had  been  pending  since  July 
19,  1881,  and  it  had  been  once  tried  on  February  6,  1882,  and  had  been 
on  the  trial  calendar  since  April  3,  1882.  An  affidavit  for  a  continuance 
on  the  ground  of  the  absence  of  a  witness  from  the  State  on  business, 
sworn  to  on  June  26,  1882,  showed  that  the  affiant  (the  defendant)  was 
informed  on  the  afternoon  of  June  22,  1882,  by  his  counsel,  that  the 
cause  would  be  on  the  trial  call  for  June  23,  1882,  whereupon  affiant  went 
to  the  place  of  business  of  the  witness  and  found  him  absent  from  the 
city,  in  another  State,  and  learned  that  he  had  been  absent  some  two 
weeks  before:  Held,  that  the  affidavit  was  insufficient,  in  not  showing 
the  use  of  due  diligence  to  obtain  the  testimony  of  the  witness.  Had  a 
subpoena  been  served,  the  witness  might  not  have  absented  himself,  or 
his  deposition  might  have  been  taken.     Cook  v.  Norwood,  558. 
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CONTRACTS. 
Whether  joint  or  several. 

1.  Where  the  language  of  a  contract  is  capable  of  being  so  construed,  it 
will  be  taken  to  be  joint  or  several,  according  to  the  interest  of  the  cove- 
nantees; and  when  the  legal  interest  and  cause  of  action  of  the  cove- 
nantees are  several,  they  should  sue  separately,  though  the  covenant  be 
in  joint  terms.     Howe  Machine  Co.  v.  Hickox  et  al.  461. 

TWO  CONTRACTS  IN  ONE  WRITING. 

2.  A  machine  company  entered  into  a  written  agreement  with  A  and 
B,  which  provided  for  the  closing  up  of  an  existing  business  arrange- 
ment between  the  company  and  A  and  B,  and  the  carrying  on  of  a  new 
business  by  A  for  the  company.  It  was  held,  that  there  were  two  distinct 
contracts,  the  one  between  the  company  and  both  A  andB,  and  the  other 
with  A,  as  much  so  as  if  written  on  separate  papers,  and  that  the  one  had 
no  connection  with  the  other,  and  that  A  might  assign  his  demands  on 
the  company  under  his  contract,  unaffected  by  the  equities  of  the  com- 
pany against  A  and  B,  when  the  assignee  had  no  notice  in  fact  of  such 
equities.     Ibid.  461. 

Alteration. 

3.  When  not  fraudulent,  does  not  destroy  contract  as  evidence. 
The  alteration  of  a  written  agreement,  after  its  execution,  by  a  stranger 
to  the  creditors  secured  thereby,  and  with  no  fraudulent  purpose  or 
intent  as  against  creditors,  will  not  render  the  agreement  inadmissible 
in  evidence  in  favor  of  one  of  such  creditors.  Condict  v.  Flower  et  al. 
105. 

Whether  with  principal  or  agent. 

4.  Where  a  person  contracts  or  purchases  as  agent,  or  he  is  known 
by  the  vendor  to  be  such,  the  contract  is  with  the  principal;  but  when 
one  contracts  as  an  individual,  and  the  other  party  has  no  knowledge  of 
his  agency,  the  contract,  so  far  as  it  affects  the  latter,  is  with  the  agent 
alone,  unless,  after  knowledge  of  the  fact  of  agency,  he  ratines  the  con- 
tract as  having  been  made  with  the  principal.     Siegel  v.  The  People,  89. 

AS  TO  THE  PLACE  WHERE  MADE. 

5.  Contract  of  insurance — agent  of  foreign  company — amenable  to 
the  statute.     See  INSURANCE,  3. 

Where  all  do  not  accept  a  proposition. 

6.  Contract  binding  upon  those  who  do  accept.  See  TRUSTS  AND 
TRUSTEES,  2. 

Assumption  of  the  debt  op  another. 

7.  A  contract  construed  in  that  regard,     Same  title,  5. 
Carriers— limiting  liability  by  contract. 

8.  As  to  the  right  so  to  do.     See  CARRIERS,  4. 
Release  op  one  of  several  obligors. 

9.  Who  may  avail  of  the  defence  as  to  the  release  of  the  others. 
See  RELEASE,  1. 
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CONTEACTS.     Continued. 
Contracts  between  husband  and  wipe. 

10.  Of  their  validity.     See  HUSBAND  AND  WIFE,  1,  2. 
Kescission  op  contracts. 

11.  In  chancery.     See  CHANCERY,  12. 

CONTRIBUTION. 
As  among  creditors  for  advances. 

1.  Right  not  defeated  because  property  securing  the  parties  might 
have,  at  one  time,  sold  for  enough  to  discharge  all  advances.  Where 
a  trustee  holding  property  in  trust  for  six  creditors,  who  were  all  liable 
for  such  advances  as  might  be  necessary  to  remove  prior  incumbrances, 
fails  to  sell  the  trust  property  at  the  request  of  two  of  such  creditors  at 
a  sum  sufficient  to  cover  all  advances  then  made  by  him,  other  creditors 
being  opposed  to  such  sale,  there  being  no  abuse  of  his  discretion  in  the 
matter,  this  will  not  have  the  effect  of  releasing  such  two  creditors  from 
contribution  for  the  advances  made  to  remove  incumbrances  and  protect 
the  property.     Condict  v.  Flower  et  al.  105. 

Advances  by  one  creditor  in  excess  of  others. 

2.  Right  to  contribution.     See  TRUSTS  AND  TRUSTEES,  4. 

CONVEYANCES. 
Description  of  grantee. 

1.  Of  its  sufficiency.  The  object  of  names  in  a  deed  being  merely 
to  distinguish  one  person  from  another,  it  seems  this  will  be  sufficient 
though  the  true  name  of  the  grantee  be  not  used,  or  even  no  name  at  all, 
if  enough  appears  to  show  who  was  intended.  A  grantee  may  be  de- 
scribed by  his  office  or  his  relationship  to  a  known  person.  Preachers' 
Aid  Society  v.  England,  125. 

2.  So  a  conveyance  of  land  describing  the  grantee  as  "the  corporation 
lately  created  for  the  purpose  of  aiding  superannuated  preachers  of  the 
Illinois  Conference  of  the  Methodist  Episcopal  Church,  and  the  widows 
and  orphans  of  such  preachers,"  would  be  a  sufficient  description  of  a 
corporation  shown  to  have  been  lately  created  for  the  purpose  indicated, 
though  its  corporate  name  might  not  be  precisely  the  same,  no  other 
corporation  being  shown  to  have  been  lately  created  for  the  purpose  of 
aiding  such  preachers,  etc.     Ibid.  125. 

3.  Where  shortly  before  the  execution  of  a  deed  to  "the  Preachers' 
Aid  Society  of  the  Illinois  Conference  of  the  Methodist  Episcopal 
Church,"  a  corporation  was  created  by  the  name  of  "The  Preachers' 
Aid  Society  of  the  Illinois  Annual  Conference  of  the  Methodist  Episco- 
pal Church,"  and  no  other  corporation  for  like  purposes  was  shown  to 
exist,  it  was  held,  that  the  words  in  the  deed  were  used  to  describe,  rather 
than  to  express  the  accurate  full  name  of,  the  grantee,  and  passed  the 
title  to  the  corporation  actually  created  and  organized.     Ibid.  125. 
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CONVEYANCES.     Continued. 
Identity  as  to  grantee  in  deed. 

4.  Presumption  as  to  grantee,  when  there  are  two  of  the  same  name. 
Where  a  deed  is  delivered  to  a  father  of  the  same  name  as  his  minor  son, 
without  any  statement  of  the  grantor  that  it  was  delivered  to  him  for  his 
son,  the  presumption  will  be  that  it  was  delivered  to  the  father  for  his 
own  benefit,  as  the  grantee.     Fyffe  v.  Fyffe,  646. 

5.  Where  a  deed  is  made  and  delivered  to  a  father,  without  any  state- 
ment at  the  time  it  was  for  his  son  having  the  same  name,  the  title  will 
pass  to  the  father  regardless  of  any  secret  unexpressed  intention  that  the 
grantor  may  have  entertained.     Ibid.  646. 

Delivery  of  deeds. 

6.  Whether  considered  a  delivery— presumption.  See  DELIVERY 
OF  DEEDS,  2,  3. 

CORPORATIONS. 
Powers  of  officers  of  corporations. 

1.  Of  their  private  rules  and  regulations  concerning  the  powers  of 
their  officers  and  agents — effect  on  the  rights  of  strangers.  A  foreign 
insurance  company  doing  business  in  this  State  will  be  bound  by  the  acts 
and  contracts  of  its  president  and  general  agent  here,  in  respect  to  per- 
sons in  this  State  dealing  with  such  corporation,  when  the  acts  of  such 
officer  or  agent  are  within  the  powers  of  the  company,  or  within  the  scope 
of  his  apparent  power,  notwithstanding  such  officer  or  agent  has  no 
power  to  do  such  acts  or  make  such  contract  under  the  private  rules  and 
regulations  of  the  company.  In  such  case  the  company,  as  to  strangers 
having  no  notice  of  its  private  rules  and  regulations,  will  be  estopped  to 
deny  the  power  of  its  president  or  general  agent.  Union  Mutual  Life 
Ins.  Co.  v.  White,  67. 

2.  Power  of  the  president  to  bind  by  his  contract.  As  a  general  rule 
the  president  of  an  insurance  company  has  the  power  to  bind  the  com- 
pany wi.thin  the  scope  of  its  powers,  and  any  one  not  connected  with  the 
company  will  not  be  presumed  to  have  notice  of  any  by-law  or  rule  lim- 
iting the  apparent  power  of  such  officer.     Ibid.  67. 

Ratification  of  acts  of  officers. 

3.  What  so  regarded.  Notes  given  by  the  president  of  a  corporation 
formed  under  the  laws  of  the  State  of  Iowa,  and  mortgages  given  to 
secure  the  same,  executed  by  the  president  and  the  secretary,  under  the 
corporate  seal,  which  notes  were  entered  upon  the  company's  book  of 
bills  payable,  and  in  its  statement  of  liabilities  posted  yearly  in  Iowa,  as 
required  by  law,  though  made  without  authority  from  the  board  of  di- 
rectors, are  valid  obligations  when  the  directors  afterwards  authorize  and 
approve  a  sale  of  property  in  satisfaction  of  the  same.  This  action  of 
the  directors  amounts  to  an  adoption  and  ratification  of  the  acts  of  the 
officers.     Reichwald  et  al.  v.  Commercial  Hotel  Co.  et  al.  439. 
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COKPOKATIONS.     Continued. 

POWEKS  OF  BOAED  OF  DIKECTOES. 

4.  Construction  given  to  the  action  of  the  stockholders.  "Where, 
by  the  articles  of  an  Iowa  corporation,  it  was  provided  that  the  company 
should  have  "the  right  to  purchase,  sell,  mortgage,  control  and  lease  hotel 
property,  either  real  or  personal,  or  both,  and  to  exercise  all  such  other 
incidental  powers  as  shall  be  necessary  in  conducting  said  business"  of 
keeping  hotels,  and  also  provided  that  the  stockholders,  at  any  annual 
meeting,  might  adopt  such  by-laws  for  the  government  of  the  board  of 
directors,  etc.,  as  they  might  deem  necessary,  and  the  stockholders,  at 
their  first  meeting,  passed  a  resolution  that  they  deemed  it  not  necessary 
to  adopt  by-laws,  for  the  reason  that  the  articles  of  incorporation  pro- 
vided that  the  control  and  management  of  the  corporation  should  be  in 
the  hands  of  the  board  of  directors,  which,  at  the  next  annual  meeting, 
was  re-adopted:  Held,  that  such  resolution  amounted  to  an  expression 
of  the  stockholders  to  leave  the  entire  control  and  management  of  the 
corporate  business  with  the  directory,  the  same  as  the  stockholders  them- 
selves might  do.     Reichwald  et  al.  v.  Commercial  Hotel  Co.  et  al.  439. 

Liabilities  befoee  oeganization. 

5.  Right  of  corporation  to  assume  them.  Corporations  may,  by  ex- 
press agreement,  assume  obligations  entered  into  by  its  promoters  prior 
to  its  organization,  with  a  view  thereto,  where  the  corporation  receives 
the  benefit  of  that  in  respect  of  which  such  obligations  were  incurred. 
Ibid.  439. 

Peefeeence  to  ceeditoes. 

6.  Right  of  corporation  to  turn  out  property  to  pay  debts — and  to 
prefer  creditors.  A  corporation,  like  a  private  individual,  independent 
of  any  positive  law  to  the  contrary,  may  turn  out  a  part  or  the  whole  of 
its  property  in  payment  of  its  debts,  and  in  doing  so  may  prefer  cred- 
itors, if  done  in  good  faith  and  not  for  a  fraudulent  purpose.     Ibid.  439. 

7.  Securing  debt  to  stockholder  in  exclusion  of  others  not  fraud- 
ulent. The  fact  that  one  is  a  stockholder  in  a  corporation  does  not 
debar  him  from  obtaining  security  for  debts  due  to  himself  from  the 
corporation,  to  the  exclusion  of  other  creditors.     Ibid.  439. 

Dissolution. 

8.  Disposal  of  entire  property — will  not  work  a  dissolution.  The 
disposal  of  all  the  property  of  a  corporation  will  not  operate  to  end  or  dis- 
solve the  corporation.     Ibid.  439. 

FOEEIGN  COEPOEATIONS. 

9.  Powers  of  corporations  organized  under  the  laws  of  Iowa.  A 
corporation  formed  under  the  laws  of  Iowa  has  the  power  to  make  con- 
tracts and  acquire  and  transfer  property,  the  same  as  a  natural  person, 
and  unless  prohibited  may  borrow  money,  execute  a  mortgage  on  the  cor- 
porate property,  and  contract  in  respect  thereto,  the  same  as  an  individ- 
ual may  do.     Ibid.  439. 
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10.  Powers  outside  the  place  of  its  creation.  A  corporation  can  not 
perform  acts  outside  of  the  State  under  which  it  is  created,  which  are 
strictly  corporate  acts,  but  may  perform  other  acts  not  corporate  acts  in 
the  strict  sense  of  those  words.  Beichwald  et  al.  v.  Commercial  Hotel 
Co.  et  al.  4=39. 

11.  What  are  "corporate  acts,"  as  distinguished  from  acts  of  agents. 
The  courts  differ  as  to  what  are  corporate  acts  and  what  are  acts  merely 
of  agents,  some  holding  that  the  directors  are  only  agents,  and  others 
holding  their  acts  to  be  corporate  acts.  The  acts  of  an  Iowa  corporation 
in  acquiring  property  in  this  State,  and  in  giving  notes  and  mortgages 
for  that  purpose,  and  in  selling  all  its  corporate  property  in  this  State  to 
discharge  and  satisfy  such  notes  and  mortgages,  are  not  corporate  acts, 
but  such  as  may  be  done  by  the  directors  in  the  exercise  of  their  powers 
as  agents  of  the  corporation,  and  are  such  as  may  be  well  performed  in 
this  State.     Ibid.  439. 

Municipal  corporations. 

12.  Charter  subject  to  repeal.  Municipal  charters  are  subject  to 
repeal  or  amendment,  at  the  pleasure  of  the  legislative  power  granting 
them.     Crook  v.  The  People  ex  rel.  Jayne,  237. 

13.  Effect  of  repeal  on  tenure  of  office.  The  absolute  and  uncon- 
ditional repeal  of  a  municipal  charter  abolishes  all  offices  under  it,  and 
the  substitution  of  another  charter  with  inconsistent  provisions,  without 
any  saving  clause  as  to  the  rights  of  officers  under  the  former  charter, 
will  have  the  same  effect.     Ibid.  237. 

14.  No  vested  right  in  municipal  office.  There  is  no  such  thing  as 
a  vested  right,  in  the  strict  sense  of  that  term,  in  a  municipal  office,  that 
places  it  above  legislative  control.  The  same  power  that  creates  such  an 
office  can  abolish  it.     Ibid.  237. 

15.  Cities  and  villages — reorganization  under  general  law — effect 
on  tenure  of  offices  under  special  charter.  The  adoption  of  the  general 
law  of  1872  for  the  incorporation  of  cities  and  villages,  by  a  city  organ- 
ized under  a  special  charter,  is  an  abrogation  of  the  special  charter,  and 
determines  the  tenure  of  all  offices  under  the  special  charter,  except  such 
as  are  within  the  saving  clause  of  the  general  act.     Ibid.  237. 

16.  What  offices  provided  for  in  general  law — and  how  others  may 
be  created.  Under  the  general  Incorporation  law,  provision  is  made  for 
the  election  only  of  a  mayor,  a  city  council,  a  city  clerk,  a  city  attorney, 
and  a  city  treasurer.  All  other  offices  that  may  be  deemed  necessary  or 
expedient  for  the  city  government  must  be  provided  for  by  the  city 
council,  and  the  officers  to  fill  them  are  to  be  either  elected  by  the  legal 
voters,  or  appointed  by  the  mayor,  with  the  approval  of  the  city  council, 
as  shall  be  provided  by  ordinance.     Ibid.  237. 

17.  What  officers  hold  over  on  adoption  of  general  law.  The  "offi- 
cers in  office"  at  the  time  of  the  adoption  by  a  city  of  the  general  incor- 
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poration  act,  that  "  shall  exercise  the  powers  conferred  upon  like  officers" 
in  the  general  law  until  their  successors  shall  be  elected  and  qualified, 
are  those  holding  under  the  special  charter  that  answer  to  the  same 
officers  provided  for  in  the  general  act.  All  other  offices  are  abolished 
to  instanti  by  the  adoption  of  the  general  law.  Crook  v.  The  People 
ex  rel.  Jayne,  237. 

18.  Who  are  "  the  city  officers  then  in  office"  who  may  continue  to 
exercise  their  powers  until  their  successors  shall  be  elected  and  quali- 
fied. The  latter  clause  of  section  3,  article  1,  of  the  general  Incorpora- 
tion law,  providing  that  on  the  adoption  of  that  act  by  a  city  previously 
under  a  special  charter,  "the  city  officers  then  in  office"  shall  exercise  the 
powers  conferred  upon  like  officers  in  the  general  law  until  their  succes- 
sors shall  be  elected  and  qualified,  means  that  the  city  officers  elected  at 
the  preceding  annual  election  shall  remain  in  office  until  their  successors 
are  elected  and  qualified,  and  not  those  who  may  have  received  the  great- 
est number  of  votes  at  the  same  election  by  which  the  general  act  is 
adopted.     Ibid.  237. 

19.  On  the  adoption  of  the  general  Incorporation  act  by  a  city  before 
acting  under  a  special  charter,  persons  receiving  the  greatest  number  of 
votes  for  the  offices  of  mayor  and  aldermen  at  such  election  can  not 
qualify  as  such,  for  the  reason  the  charter  under  which  such  votes  were 
cast  has  ceased  to  exist.  The  old  charter  ceases  to  exist  at  the  close  of 
the  election  at  which  the  general  law  is  adopted.    Ibid.  237. 

20.  Extending  term  of  office,  within  the  constitutional  prohibition — 
under  the  general  Incorporation  law.  The  general  Incorporation  act 
of  1872  for  cities  and  villages,  in  continuing  in  office  the  mayor  and 
aldermen  who  were  elected  prior  to  the  adoption  of  that  act  until  their 
successors  shall  be  elected  and  qualified,  is  not  repugnant  to  section  28, 
article  4,  of  the  constitution,  which  provides,  "no  law  shall  be  passed 
which  shall  operate  to  extend  the  term  of  office  of  any  public  officer 
after  his  election  or  appointment. "  "While  it  is  true  such  officers  may 
have  been  elected  for  a  definite  time,  they  were  also  elected  to  hold  their 
offices  until  their  successors  should  be  elected  and  qualified.     Ibid.  237. 

21.  After  reorganization,  duty  of  those  "then  in  office"  to  call  an 
election,  etc.  Where,  at  the  time  for  the  election  of  city  officers,  the 
voters  of  such  city  adopt  the  general  Incorporation  law,  persons  receiv- 
ing votes  for  the  offices  of  mayor  and  aldermen  at  such  election  will 
not  be  entitled  to  those  offices,  and  it  then  becomes  the  duty  of  those 
officers  "then  in  office"  to  take  steps  to  put  in  operation  a  city  govern- 
ment under  the  general  law,  by  dividing  the  city  into  the  proper  number 
of  wards,  and  calling  a  special  election.  Should  this  duty  be  neglected, 
it  might  be  compelled  by  mandamus.    Ibid.  237. 

22.  Of  the  power  to  call  special  election  for  city  officers.  Section  14, 
article  4,  of  the  general  Incorporation  act  for  cities  and  villages,  confers 
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the  power  on  the  city  council  to  call  a  special  election,  in  all  cases  when 
necessary  for  the  purposes  of  the  act  under  which  the  city  has  just 
been  incorporated.  That  power  does  not  depend  upon  the  fact  of  a 
failure  to  elect  officers  on  the  day  appointed  in  that  act.  Crook  v.  The 
People  ex  rel.  Jayne,  237. 

23.  Power  to  grant  leave  to  lay  water  pipes  under  the  streets.  A 
city  having  the  exclusive  power  and  control  over  its  streets  may  allow 
any  use  of  them  consistent  with  the  public  objects  for  which  they  are 
held,  and  uses  for  the  purpose  of  sewers,  gas  pipes, water  pipes,  etc.,  are 
among  those  which  may  be  granted.     City  of  Quincy  v.  Bull  et  al.  337. 

24.  Where  a  charter  in  terms  gives  a  city  the  power  to  supply,  or 
authorize  its  inhabitants  to  be  supplied  with,  water,  the  city  council  may 
use,  or  as  an  incidental  power  may  permit  a  contractor  to  use,  the  streets 
for  this  purpose.  The  use  of  streets  for  the  purpose  of  laying  water 
pipes  being  necessary  to  the  construction  of  water  works,  the  power  to 
contract  for  their  construction  includes,  as  a  necessary  incident,  the 
power  to  contract  for  the  use  of  the  streets  for  that  purpose.     Ibid.  337. 

25.  Granting  right  of  way  over  streets  for  certain  purposes — sub- 
ject to  reasonable  regulation.  Where  a  city  grants  a  right  of  way  over 
its  streets  for  a  number  of  years  for  the  purpose  of  laying  water  pipes 
under  the  ground,  neither  the  grant,  nor  an  injunction  to  restrain  the  city 
from  preventing  the  laying  of  such  pipes,  will  interfere  with  the  police 
power  of  the  city  over  the  streets,  so  as  to  debar  it  from  making  rea- 
sonable regulations  as  to  the  manner  of  making  use  of  the  right  of  way 
granted.     Ibid.  337. 

26.  Construction  of  grant  of  right  to  lay  water  pipes  under  streets — 
whether  limited  to  such  streets  as  may  be  indicated  from  time  to  time 
by  the  city  council.  An  ordinance  of  a  city  granted  to  a  contractor  the 
exclusive  right  to  construct,  maintain  and  operate  water  works  in  the  city 
for  thirty  years,  and  the  exclusive  right  to  sell  water  in  the  city  for  mu- 
nicipal and  private  use,  and  also  granted  to  him  the  right  of  way  in  all 
the  streets  and  alleys  of  the  city  for  the  purpose  of  laying  mains  and  ser- 
vices, etc.,  his  compensation  for  the  outlay  to  depend  upon  the  sale  of 
water  for  municipal  and  private  use.  To  guard  against  an  insufficient 
supply  of  water,  the  ordinance  further  provided  that  within  a  time  limited 
the  contractor  should  have  constructed  water  works  of  a  certain  specified 
extent,  and  that  he  should  extend  the  mains  when  ordered  by  the  city 
council,  with  the  qualification  that  in  such  case  there  should  be  a  fire 
hydrant  on  each  cross  street  intersection,  for  which  the  city  was  to  pay 
him  a  certain  price:  Held,  that  by  the  ordinance  there  was  granted  the 
right  to  extend  the  mains  under  any  of  the  streets  and  alleys  without 
being  ordered  to  do  so  by  the  city  council;  and  that  a  further  clause 
that  the  city  council  should  indicate  the  location  of  mains  and  hydrants 
did  not  require  a  different  construction,  as  that  might  be  satisfied  by 
indicating  the  portion  of  the  street  to  be  used.     Ibid.  337. 
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27.  Grant  of  use  of  streets  is  not  revocable.  "Where  a  city,  by  ordi- 
nance, grants  the  right  to  a  party  to  construct  water  works  at  his  expense 
to  supply  the  city  and  its  inhabitants  with  water,  with  the  right  to  lay 
water  pipes  under  the  surface  of  the  streets  and  alleys,  for  a  period  of 
years,  which  grant  is  accepted  and  the  work  partially  performed,  the 
privilege  of  the  use  of  the  streets  is  not  a  mere  license,  revocable,  at 
the  pleasure  of  the  city  council,  but  it  is  a  grant  under  an  express  con- 
tract, for  an  adequate  consideration,  and  is  binding  as  a  contract.  When 
there  is  power  in  a  city  to  make  a  contract,  there  is  power  to  make  one 
that  will  bind  the  parties.     City  of  Quincy  v.  Bull  et  al.  337. 

Repeal  of  statute. 

28.  Effect  upon  corporate  rights  acquired  under  the  statute  repealed. 
See  STATUTES,  7. 

COSTS. 

AS  TO  CLAIMS  AGAINST  ESTATES. 

Not  presented  on  adjustment  day.  See  ADMINISTRATION  OP 
ESTATES,  3. 

COUNTIES. 
Special  assessments. 

Liability  of  property  of  counties.  See  SPECIAL  ASSESSMENTS, 
1,  2,  3. 

COUNTY  COURT. 

Always  open  for  probate  business.    See  ADMINISTRATION  OF 
ESTATES,  4. 

Has  equitable  jurisdiction.    See  JURISDICTION,  2. 

COURTS. 
Criminal  Court  of  Cook  county. 

Branch  court  authorized.  See  CRIMINAL  COURT  OF  COOK 
COUNTY,  1. 

CRIMINAL  COURT  OF  COOK  COUNTY. 
Branch  court  authorized. 

1.  The  act  of  the  legislature  of  April  21,  1881,  that  two  or  more  of  the 
judges  of  the  Criminal  Court  of  Cook  county  may  each  hold  a  different 
branch  of  said  court  at  the  same  time,  is  authorized  by  section  26,  article 
6,  of  the  constitution,  declaring  that  the  terms  of  such  court  shall  be 
held  by  one  or  more  of  the  judges  of  the  circuit  or  Superior  courts  of 
Cook  county,  etc.     Cahill  v.  The  People,  621. 
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1.  Indictment  for  murder — whether  sufficient.  A  count  in  an  indict- 
ment for  murder  alleged  that  the  defendant,  with  a  glass  which  he  in 
his  right  hand  held,  in  and  upon  M.  feloniously  did  make  an  assault,  and 
with  such  glass  to  and  against  M.  did  cast  and  throw  and  strike,  and  with 
such  glass  defendant  a  certain  lamp,  with  oil  and  wick  therein,  which  M. 
held  in  her  hand,  then  and  there  lighted  and  burning,  did  break  and  de- 
stroy, and  by  means  of  such  breaking  of  the  lamp  so  held  by  M.,  and 
being  so  lighted  and  burning,  the  oil  of  said  lamp  was  spread  and  poured 
upon  the  said  M.,  and  by  reason  thereof  the  clothing  and  garments  of 
the  said  M.  were  fired  and  burned  on  her  person,  and  by  reason  of  such 
burning  the  body,  face,  neck,  head  and  limbs  of  said  M.  were  greatly 
burned,  and  thereby  she  received  five  mortal  burns  upon  the  neck,  face, 
body,  head  and  limbs,  by  reason  of  the  said  casting,  throwing  and  strik- 
ing with  the  said  glass  by  the  defendant,  and  the  breaking  of  said  lamp 
so  containing  oil,  and  being  lighted,  as  aforesaid,  from  which  mortal 
burns  said  M.  did  die:  Held,  that  the  count  was  substantially  good,  and 
there  was  no  error  in  refusing  to  quash  the  same.  It  was  not  essential 
to  aver  specifically  "that  the  oil  was  fired  by  the  flame  of  the  wick  of  the 
lamp,  then  filled  with  oil  and  burning,  and  held  by  the  deceased  in  her 
hand,"  in  order  to  show  the  cause  of  death.  The  words  "by  reason 
thereof, "  as  used  by  the  pleader,  refer  as  well  to  the  preceding  words 
"lighted  and  burning,"  as  to  the  words  "spread  and  poured  upon  the 
said  Kate  Mayes."    Mayes  v.  The  People,  306. 

Akrest. 

2.  Right  of  officer  to  arrest  without  warrant.  Where  a  criminal 
offence  has  been  committed,  as,  shooting  at  a  person,  and  an  officer  is 
informed  of  that  fact,  so  that  he  has  reasonable  grounds  for  believing 
the  person  to  be  arrested  has  committed  such  offence,  he  is  expressly 
authorized  by  the  statute  to  arrest  such  person  without  a  warrant,  and 
so  he  has  the  right  to  arrest  one  without  a  warrant  who  commits  an  assault 
and  battery  in  his  presence.     Cahill  v.  The  People,  621. 

3.  Sufficiency  of  evidence  to  justify  instruction  as  to  officer's  right 
to  arrest  without  warrant.  On  the  trial  of  a  party  for  killing  an  officer 
while  attempting  to  arrest  him  without  a  warrant,  the  proof  showed  that 
the  officer  who  first  arrested  him  heard  a  pistol  shot,  and  on  going  to 
learn  the  cause  was  immediately  informed  by  a  person  that  the  defend- 
ant had  shot  at  him,  and  that  when  the  defendant  was  charged  by  the 
officer  with  the  shooting  he  attempted  to  escape:  Held,  that  the  proof 
of  these  facts  was  ample  to  justify  the  officer,  and  upon  which  to  base 
an  instruction  as  to  the  officer's  right  to  arrest  without  a  warrant.  Ibid. 
621. 

4.  Right  to  break  open  doors  to  arrest.  The  law  is  well  settled  that 
an  officer  who  has  arrested  a  criminal,  when  he  escapes  may,  if  it  be- 
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comes  necessary,  break  open  the  doors  of  his  house  to  re-arrest  him. 
Cahill  v.  The  People,  621. 

MUEDER. 

5.  Of  the  intent — what  necessary  to  constitute  the  crime.  Where 
an  act,  unlawful  in  itself,  is  done  with  deliberation,  and  with  intention 
of  mischief  or  great  bodily  harm  to  some  particular  person,  or  of  mis- 
chief indiscriminately,  fall  where  it  may,  and  death  ensues  from  such  act, 
against  or  beside  the  original  intention  of  the  party,  it  will  be  murder. 
Mayes  v.  The  People,  306. 

6.  So  in  this  case,  where  the  defendant,  in  an  angry  and  excited  state 
of  mind,  threw  a  beer  glass  at  his  wife,  which  struck  a  lamp  she  was 
carrying,  breaking  the  same  and  causing  the  oil  therein  to  take  fire  and 
burn  her,  from  which  burns  she  died,  it  was  held  immaterial  whether  he 
intended  the  glass  should  strike  his  wife,  or  his  mother-in-law,  or  his 
daughter,  who  were  also  in  the  same  room,  or  whether  he  had  any  spe- 
cific intent,  but  acted  from  general  malicious  recklessness,  disregarding 
any  and  all  consequences, — in  either  case  he  was  guilty  of  murder.  Ibid. 
306. 

7.  When  the  act  is  in  itself  lawful,  or  even  if  unlawful  is  not  danger- 
ous in  its  character,  and  death  ensues  to  another  from  such  act,  without 
any  intent  to  injure  the  person  killed,  a  different  rule  obtains.  But  when 
the  act  is  unlawful,  and  manifests  a  reckless,  murderous  disposition  on 
the  part  of  the  person  charged,  or,  in  the  words  of  the  old  law  book,  "A 
heart  void  of  social  duty,  and  fatally  bent  on  mischief, "  the  presumption 
of  law  is  that  the  mind  assented  to  what  the  hand  did,  with  all  the  con- 
sequences resulting  therefrom.     Ibid.  306. 

Plea  of  guilty  in  capital  case. 

8.  Of  the  right  to  withdraw  the  same.  A  young  man,  about  nineteen 
years  of  age,  who  had  lately  come  to  this  country  from  Germany,  and 
who  was  entirely  ignorant  of  the  English  language,  was  indicted  for  mur- 
der, and,  without  the  appointment  and  advice  of  counsel,  confessed  to 
the  court  the  killing,  through  an  interpreter,  who  informed  the  court  that 
the  accused  acted  and  talked  almost  like  an  idiot,  and  stated  that  he  did 
not  believe  the  accused  fully  comprehended  his  real  situation  and  hazard, 
whereupon  the  court  entered  a  plea  of  guilty,  and  pronounced  sentence 
of  death,  and  afterward  refused  an  application  of  the  defendant  to  with- 
draw his  plea  of  guilty.  It  was  held,  that  the  court  erred,  under  the 
peculiar  circumstances  of  the  case,  in  accepting  and  entering  the  plea  of 
guilty,  and  also  in  refusing  to  allow  its  withdrawal.  Gardner  v.  The 
People,  76. 

9.  If  a  man  of  mature  age,  familiar  with  our  language  and  institutions, 
and  fully  understanding  the  nature  of  the  charge  against  him  and  the 
perilous  situation  in  which  he  stands,  should  plead  guilty  to  an  indict- 
ment for  murder,  upon  which  sentence  of  death  is  pronounced,  it  would 


694  INDEX. 


OBIMINAL  LAW.    Plea  of  guilty  in  capital  case.     Continued. 

be  within  the  discretion  of  the  court  to  allow  the  plea  to  be  withdrawn 
and  a  plea  of  not  guilty  to  be  entered,  and  this  court,  under  such  circum- 
stances, would  not  feel  at  liberty  to  interfere  if  the  court  should  deny 
the  application  to  withdraw  such  a  plea.     Gardner  v.  The  People,  76. 

10.  Entering  plea  of  guilty  without  appointment  and  advice  of 
counsel.  Where  a  person  who  stands  indicted  for  murder  is  not  of  ma- 
ture age,  and  is  wholly  ignorant  of  our  language  and  institutions  and  the 
perilous  situation  in  which  he  stands,  and  is  without  sufficient  under- 
standing to  act  intelligently  for  himself,  it  is  the  duty  of  the  court  to 
appoint  him  counsel,  and  not  to  enter  a  plea  of  guilty  without  the  con- 
currence of  such  counsel.     Ibid.  76. 

11.  Examination  of  prisoner  on  being  called  on  to  plead.  The  call- 
ing on  one  to  plead  to  an  indictment  for  murder  can  not  be  made  the 
occasion  for  extracting  from  him  criminating  evidence  against  himself, 
and  such  a  course  is  irregular  and  unwarranted.  The  court,  under  no 
circumstances,  ought,  on  such  occasion,  to  proceed  to  examine  the 
accused  with  a  view  of  determining  whether  the  killing  was  murder  or 
some  other  offence.     Ibid.  76. 

12.  Effect  of  admissions  made  on  such  an  examination.  The  ad- 
mission of  one  charged  with  murder,  drawn  out  in  answer  to  questions 
put  to  him  by  the  court  on  such  an  examination,  that  he  committed  the 
act  of  killing  in  a  quarrel,  in  which  the  deceased  threatened  to  shoot 
him,  without  any  more  satisfactory  account  of  the  attendant  circum- 
stances or  details  of  the  transaction,  even  if  the  court  was  justified  in 
thus  extracting  the  statements  of  one  wholly  ignorant  of  the  language, 
and  not  of  sufficient  intelligence  to  comprehend  the  relation  or  situation 
in  which  he  stood,  is  not  sufficient  to  authorize  the  court  to  accept  and 
enter  a  plea  of  guilty,  made  without  the  advice  of  counsel.     Ibid.  76. 

Self-defence—  pkioe  assault. 

13.  When  prior  assault  will  justify  a  resort  to  self-defence.  Prior 
attacks  upon  a  person  or  his  house  may  create  a  reasonable  apprehension 
of  danger  when  he  is  again  attacked  by  the  same  person  or  persons,  when, 
if  no  prior  attack  had  been  made,  the  acts  of  the  assailant  would  not  tend 
to  produce  in  the  mind  of  a  reasonable  man  apprehension  he  was  in  peril. 
In  other  words,  the  proof  of  prior  assault  or  threats  might  justify  a  de- 
fendant in  the  right  of  self-defence,  when,  in  the  absence  of  this,  the 
assault  made  would  not  confer  upon  the  party  assailed  the  right  to  resort 
to  self-defence  of  person  or  property.     Cahill  v.  The  People,  621. 

14.  On  the  trial  of  one  for  murder,  in  shooting  and  killing  an  officer 
while  breaking  in  the  door  of  the  defendant's  house  to  re-arrest  him 
after  his  escape  from  arrest  for  a  criminal  offence,  the  proof  showed  that 
the  defendant  was  informed  and  knew  the  persons  asking  and  seeking 
admittance  into  the  house  were  officers  seeking  to  arrest  him,  and  that 
he  refused  to  open  the  door.     The  defendant  offered  to  prove  that  on 
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the  night  before  the  shooting  a  crowd  was  in  the  yard  and  stoned  hi8 
house,  and  that  a  part  of  that  crowd  was  there  at  the  time  of  the  attempted 
arrest,  which  the  court  refused  to  admit:  Held,  that  there  was  no  error 
in  the  ruling.     Cahill  v.  The  People,  621. 

Misdemeanors— jurisdiction. 

15.  Jurisdiction  of  the  circuit  courts,  and  of  justices  of  the  peace. 
Section  381  of  the  Criminal  Code  does  not  confer  exclusive  jurisdiction 
on  justices  of  the  peace  in  all  cases  of  misdemeanors  where  the  punish- 
ment is  by  fine  only,  and  the  fine  does  not  exceed  $200.  If  such  section 
had  so  intended,  it  would  have  been  in  violation  of  section  12  of  article 
6  of  the  constitution,  which  gives  circuit  courts  original  jurisdiction  of 
all  cases  at  law  and  in  equity.     Hankins  v.  The  People,  628. 

Keeping  gaming  house. 

16.  Penalty — of  the  limit  for  the  first  offence — the  statute  construed. 
Under  section  127  of  the  Criminal  Code,  providing  for  the  punishment 
for  keeping  a  gaming  house,  etc.,  which  provides  that  for  the  first  offence 
the  offender  shall  be  fined  not  less  than  $100,  and  for  the  second  offence 
not  less  than  $500,  etc.,  the  court  is  not  limited  to  a  fine  of  $100  on  a 
conviction  for  the  first  offence.  It  seems,  however,  that  such  fine  might 
well  be  regarded  as  limited  in  so  far  that  it  shall  not  be  for  a  larger  sum 
than  that  authorized  for  a  second  conviction.     Ibid.  628. 

The  same  act  as  two  offences. 

17.  And  cognizable  under  two  separate  jurisdictions.  It  has  long 
been  the  settled  law  in  this  State  that  the  legislature  may  rightfully 
declare  the  same  act  to  be  two  offences,  and  punishable  as  such.  The 
fact  that  a  city  is  empowered  to  punish  the  keepers  of  gaming  houses  by 
ordinance,  is  no  bar  to  a  separate  prosecution  for  the  same  offence  under 
the  Criminal  Code,  by  the  people.  The  grant  of  power  to  a  city  to  pun- 
ish for  misdemeanors  committed  within  its  limits,  is  not  a  surrender  of 
the  power  of  the  State  to  also  punish  for  the  same  offence.     Ibid.  628. 

18.  Former  decisions.  The  principle  that  the  same  act  may  be  de- 
clared to  constitute  two  offences,  and  to  be  cognizable  under  two  sepa- 
rate jurisdictions,  is  sustained  by  Freeland  v.  The  People,  16  111.  380, 
Severin  v.  The  People,  37  id.  414,  Skidmore  v.  Bricker,  11  id.  164,  and 
Wragg  v.  Penn  Township,  94  id.  12,  which  overrule  the  doctrine  an- 
nounced in  Berry  v.  The  People,  36  111.  223.     Ibid.  628. 

Degree  of  punishment. 

19.  By  whom  to  be  determined.  While  it  is  true  that  the  defining  of 
crimes  and  prescribing  the  punishment  therefor  is  a  legislative  function, 
it  does  not  follow  that  the  legislature  is  powerless  to  authorize  the  courts 
or  juries  to  exercise  a  discretion  in  fixing  the  amount  or  degree  of  pun- 
ishment, between  prescribed  limits.  Such  power  has  been  conferred  on 
all  courts  administering  the  criminal  law.    To  deny  the  courts  this  power 
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would  be  to  defeat  the  constitutional  provision  that  penalties  shall  be 
proportioned  to  the  offence.     Hankins  v.  The  People,  628. 

Pleading — and  evidence. 

20.  Of  special  pleas — defences  allowable  under  plea  of  not  guilty. 
The  423d  section  of  the  Criminal  Code  has  dispensed  with  all  pleas  in 
criminal  cases  except  the  plea  of  not  guilty,  unless  it  be  pleas  in  abate- 
ment, etc.  Under  the  plea  of  not  guilty  the  defendant  may  avail  himself 
of  any  meritorious  defence  he  may  have.  Under  it  he  may  show  a 
former  conviction  or  acquittal  of  the  same  offence,  and  hence  there  is  no 
error  in  sustaining  a  demurrer  to  a  plea  of  a  former  conviction.  Ibid. 
628. 

One  good  count. 

21.  Will  sustain  general  conviction.  If  any  one  count  of  an  indict- 
ment be  good,  it  will  sustain  a  general  verdict  of  guilty.  Mayes  v.  The 
People,  306. 

Prosecutions  under  Dram-shop  act. 

22.  Selling  or  giving  liquor  to  a  minor — or  to  an  adult  for  a  minor. 
See  INTOXICATING  LIQUORS,  1  to  5. 

Construction  of  statutes. 

23.  The  rule  of  strict  construction  applied  to  statutes  relating  to 
crimes.     See  STATUTES,  3,  4. 

CROSS-BILL.     See  CHANCERY,  1,  2. 

DEATH  OF  PLAINTIFF. 
Judgment  in  justice's  court. 

How  the  judgment  may  be  enforced,  on  the  death  of  the  plaintiff. 
See  JUDGMENTS,  2. 

DEATH  FROM  WRONGFUL  ACT. 
Ground  of  recovery  therefor. 

1.  Under  the  act  of  1853,  giving  an  action  to  the  legal  representative 
of  a  deceased  person  to  recover  damages  in  case  the  death  of  the  intes- 
tate was  caused  by  the  wrongful  act,  neglect  or  default  of  another,  the 
cause  of  action  is  the  wrongful  act,  default  or  neglect  of  the  defendant 
causing  the  death,  and  not  merely  the  death  itself.  Holton  v.  Daly, 
Admx.  131. 

Effect  of  act  of  1872. 

2.  Upon  the  act  of  1853.  Section  123  of  the  act  of  1872,  relating  to 
the  administration  of  estates,  declaring  that  actions  to  recover  damages 
for  an  injury  to  the  person,  except  slander  and  libel,  shall  survive  the 
party's  death,  does  not  repeal,  by  implication  or  otherwise,  the  act  of 
1853,  giving  an  action  to  the  legal  representative  of  a  deceased  person 


INDEX.  697 


DEATH  FROM  WKONGFUL  ACT.    Effect  of  act  of  1872.    Continued. 

for  a  wrongful  act  causing  the  death  of  the  intestate.  Injuries  to  the 
person  not  resulting  in  death,  in  case  of  the  death  of  the  injured  party 
from  some  other  cause,  will  come  under  the  act  of  1872,  and  survive  to 
the  personal  representative.  In  the  latter  case  no  action  lies  under  the 
act  of  1853.     Holton  v.  Daly,  Admx.  131. 

AS  TO  ACTION  SURVIVING. 

3.  An  action  brought  by  a  party  to  recover  damages  for  a  personal 
injury  caused  by  negligence  on  the  part  of  the  defendant,  and  for  pain 
and  suffering  caused  thereby,  and  for  loss  of  time  and  capacity  for  earn- 
ing a  livelihood,  and  for  nursing  and  medical  attendance,  where  the 
injury  complained  of  results  in  his  subsequent  death  before  judgment, 
does  not  survive  to  his  personal  representative,  but  it  will  survive  if  his 
death  is  from  some  other  and  different  cause.     Ibid.  131. 

Of  the  declaration. 

4.  In  action  to  recover  for  wrong,  causing  death.  In  an  action 
under  the  act  of  1853,  giving  an  action  for  a  wrongful  act,  etc.,  causing 
the  death  of  another,  the  declaration  must  aver  and  the  proof  show  a 
wrongful  act,  neglect  or  default  of  the  defendant  causing  the  death  of 
the  intestate,  under  such  circumstances  as  would  entitle  him  to  maintain 
an  action  if  death  had  not  ensued,  and  the  fact  of  survivorship,  and  the 
name  or  names  of  the  widow  or  next  of  kin.     Ibid.  131. 

Elements  of  damages. 

5.  In  an  action  brought  by  the  representative  of  a  deceased  person  to 
recover  damages  of  the  defendant  for  his  wrongful  act  or  negligence 
causing  the  death,  no  damages  can  be  allowed  for  the  bodily  pain  and 
suffering  the  deceased  underwent,  and  his  inability,  after  receiving  the 
injury,  to  attend  to  his  affairs  generally,  and  for  medical  attendance  and 
nursing.  The  damages  recoverable  are  purely  such  as  arise  from  pecu- 
niary loss  to  the  widow  and  next  of  kin.     Ibid.  131. 

DECKEE  IN  VACATION. 

Staying  proceedings. 

1.  Until  objections  can  be  heard  at  the  next  term.  Where  the  chan- 
cellor takes  a  case  under  advisement,  and  renders  a  decree  in  vacation 
as  of  the  term  of  the  hearing,  the  decree  will  not  be  regarded  as  final 
until  after  the  succeeding  term,  and  if  the  complainant  is  about  to  pro- 
ceed at  once  upon  such  decree,  the  judge,  upon  a  proper  application, 
may  enter  a  temporary  restraining  order  until  the  defendant  can  have  an 
opportunity,  under  the  statute,  of  being  fully  heard  upon  his  objections 
to  the  decree.     Hook  v.  Richeson  et  al.  392. 

When  the  decree  becomes  final. 

2.  For  the  purposes  of  an  appeal  See  APPEALS  AND  WRITS 
OF  ERROR,  5. 
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Dedication  for  public  street. 

1.  There  must  be  an  acceptance — and  how  the  acceptance  to  be 
indicated.  To  constitute  a  complete  dedication  of  land  for  a  street  or 
highway  there  must  be  an  acceptance.  While  it  is  not  essential  there 
should  be  any  formal  act  of  acceptance,  there  must  be  user,  or  some 
other  act  indicating  acceptance,  by  those  authorized  in  such  matters  to 
represent  the  public,  to  complete  the  dedication.  Littler  v.  City  of  Lin- 
coln, 353. 

2.  Effect  of  platting  an  addition  to  a  town  or  city,  as  a  mere  offer 
to  dedicate  the  streets — presumption  as  to  acceptance.  Until  accept- 
ance of  a  proposed  dedication  by  the  municipal  authorities  of  a  city  or 
town,  although  the  original  proprietor  may  be  estopped  to  deny  a  dedica- 
tion of  the  streets  and  alleys  as  against  intervening  private  rights,  his  act 
in  platting  an  addition  to  the  city  or  town,  and  acknowledging  and  record- 
ing such  plat,  is  in  the  nature  of  a  mere  offer  to  the  municipality,  and 
until  the  proper  authorities  accept  the  dedication  they  can  not  be  bound, 
by  mandamus  or  otherwise,  to  open  or  improve  the  streets,  and  until 
such  acceptance  they  can  have  no  right  in  the  streets,  as  trustees  or  other- 
wise. Acceptance  of  the  dedication  can  not  be  presumed  from  the  mere 
proof  of  the  execution  and  recording  of  the  plat.     Ibid.  353. 

DEEDS.     See  CONVEYANCES. 

DELIVERY  OF  DEEDS. 

Delivery  as  an  escrow, 

1.  To  whom.  A  deed  or  other  sealed  instrument  can  not  be  delivered 
to  the  grantee  or  obligee  as  an  escrow,  to  take  effect  upon  a  condition 
not  appearing  on  its  face.  In  order  to  operate  as  an  escrow  the  delivery 
must  be  made  to  a  stranger,  otherwise  the  deed  or  other  instrument  will 
become  absolute  at  law.     McCann  v.  Atherton  et  al.  31. 

Presumption  of  delivery. 

2.  From  possession  of  the  deed  by  the  grantee.  Where  a  deed  duly 
executed  is  found  in  the  hands  of  the  grantee,  there  is  a  strong  implica- 
tion that  it  has  been  delivered,  and  only  clear  and  convincing  evidence 
can  overcome  the  presumption.     Ibid.  31. 

In  the  particular  case. 

3.  Where  a  deed  was  duly  executed  and  acknowledged  in  June,  1867, 
and  recorded  in  a  few  days  thereafter,  on  bill  filed  to  annul  and  cancel 
the  same,  in  1882,  all  the  parties  having  resided  in  the  same  county 
where  the  land  is  situated  during  the  intervening  time,  the  court  will  not 
set  aside  such  deed  except  for  the  clearest  and  most  satisfactory  reasons. 
In  such  case  casual  statements  made  by  the  grantee  to  strangers  to  the 
title,  and  to  persons  having  no  interest  in  the  land  conveyed,  are  insuf- 
ficient to  warrant  a  decree  annulling  the  deed.     Ibid.  31. 
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PBACTICE— IN  MANDAMUS. 

1.  Traversing  facta  after  demurrer  to  answer — discretionary.  See 
PKACTICE,  14. 

Withdrawing  plea  of  guilty. 

2.  In  a  capital  case — how  far  within  the  discretion  of  the  court 
See  CRIMINAL  LAW,  8,  9. 

*. 
DIXON  AND  QUINOY  RAILROAD  CO. 

Act  of  incorporation— constitutionality. 

Sufficiency  of  the  title  of  the  act.     See  STATUTES,  6. 

DRAINAGE  ACT. 

Special  assessments. 

1.  To  what  extent  of  tract  the  assessment  is  limited.  Section  14  of 
the  Drainage  act,  which  provides  that  the  commissioners  shall  assess  to 
each  tract  of  land  its  proportionate  share  of  the  entire  cost  of  the  work, 
does  not  require  that  a  tract  of  land  shall  be  divided  into  the  smallest 
legal  subdivisions,  in  making  the  assessment,  but  the  more  reasonable 
rule  is,  that  two  or  more  tracts  disconnected  shall  not  be  valued  and 
assessed  together.  The  assessment  of  a  tract  of  420  acres,  all  situated 
in  one  section,  and  in  one  body,  and  levying  a  gross  sum  upon  the  whole, 
was  held  no  ground  for  defeating  judgment  on  the  assessment.  Moore, 
Ex'x.  v.  The  People  ex  rel.  Lewis,  376. 

2.  Of  a  second  assessment — when  allowed — and  whether  the  reasons 
therefor  must  be  stated.  A  second  special  assessment  by  the  commis- 
sioners of  a  drainage  district  is  not  void  merely  because  the  record  of 
their  proceedings  fails  to  show  for  what  purpose  it  is  made.  A  second 
one  is  allowed  where  the  first  one  proves  inadequate  to  complete  the 
work  proposed,  or  when  necessary  for  maintenance  and  repairs.  Ibid. 
376. 

3.  Remedy  of  party  aggrieved.  If  it  be  claimed  that  a  second  assess- 
ment has  been  made  for  any  other  than  a  proper  purpose,  the  party 
affected  should  interpose  his  objection  before  the  commissioners,  at  their 
meeting  to  confirm  the  assessment.     Ibid.  376. 

4.  As  to  what  property  is  benefited — time  to  object.  In  making 
assessments  under  the  Drainage  law,  it  is  made  the  duty  of  the  commis- 
Bioners  to  determine  what  property  will  be  benefited  by  the  proposed 
work,  and  what  not,  and  their  determination,  when  called  in  question  for 
the  first  time  on  the  application  for  judgment  against  the  land  assessed, 
in  the  absence  of  fraud,  must  be  held  conclusive.  The  remedy  of  any 
one  aggrieved,  is  to  make  his  objection  to  the  confirmation  of  the  assess- 
ment, and  if  relief  is  denied,  then  by  an  appeal.     Ibid.  376. 
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Constitutionality. 

5.  As  to  the  rule  of  uniformity  in  taxation.  The  Drainage  act  is 
not  in  violation  of  the  rule  of  uniformity  in  taxation  prescribed  by  sec- 
tions 1,  9  and  10,  article  9,  of  the  constitution.  Those  sections  have 
no  bearing  on  special  assessments,  and  if  they  once  did,  the  amendment 
of  section  31  of  article  4  of  the  constitution,  relating  expressly  to  drain- 
age, must  control.     Moore,  Ex'x.  v.  The  People  ex  rel.  Lewis,  376. 

DRAM-  SHOP  ACT.     See  INTOXICATING  LIQUORS. 

EJECTMENT. 
Pleading  and  evidence. 

1.  What  special  pleas  allowed — evidence  under  the  general  issue. 
The  practice  in  ejectment  suits  in  this  State  does  not  warrant  the  filing 
of  any  special  pleas,  except  such  as  are  expressly  enumerated  in  section 
22  of  the  Ejectment  act.  Under  the  general  issue  the  defendant  may 
give  in  evidence  any  matter  that  may  tend  to  defeat  the  plaintiff's  action, 
except  as  is  provided  in  said  section  22.  If  any  special  plea  is  filed  other 
than  such  as  is  authorized,  the  court  should,  on  its  own  motion,  strike  it 
from  the  files.     Sheldon  v.  Van  Yleck  et  al.  45. 

Former  adjudication. 

2.  In  ejectment — effect  of  a  new  trial.  Where  the  plaintiff  in  eject- 
ment, after  judgment  against  him,  obtains  a  new  trial  under  the  statute, 
and  by  amendment  makes  a  new  party  defendant,  and  before  a  second 
trial  dismisses  his  suit,  the  former  judgment  is  no  bar  to  a  second  action 
brought  by  him  against  such  new  defendant.  The  effect  of  the  new  trial 
is  to  vacate  and  render  wholly  inoperative  the  prior  judgment,  and  leave 
the  parties  as  they  stood  before  the  trial,  except  that  the  plaintiff  can  not 
claim  a  second  new  trial  under  the  statute  in  the  same  suit.  Ibid.  45; 
also,  Preachers'  Aid  Society  v.  England,  125. 

ELECTIONS. 

AS  TO  STOCK  RUNNING  AT  LARGE. 

1.  Elections  in  respect  thereto — by  counties,  and  by  towns,  and 
other  legal  subdivisions.     See  STOCK  RUNNING  AT  LARGE,  1  to  7. 

Special  election  eor  city  officers. 

2.  After  reorganization  under  general  law — of  the  duty  and  power 
to  call  such  election.     See  CORPORATIONS,  22. 

EMINENT  DOMAIN. 
Condemnation  for  right  of  way. 

1.  What  are  elements  of  damages — railroad  crossing  a  farm.  The 
inconvenience  of  carrying  on  a  farm  divided  into  two  parts  by  a  railroad, 
is  a  legitimate  element  of  damages  to  be  considered  by  the  jury  in  assess- 
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ing  damages  for  right  of  way,  although  such  damages  may  be  largely 
conjectural,  and  not  susceptible  of  anything  like  definite  ascertainment. 
McReynolds  et  al.  v.  Burlington  and  Ohio  River  Railway  Co.  152. 

2.  Danger  in  crossing  the  railroad  track — as  an  element  of  dam- 
ages.  But  damages  from  danger  of  crossing  the  road  with  teams,  and 
for  danger  to  children  and  members  of  the  family  of  the  owner,  are  so 
unreliable  and  uncertain  as  not  to  form  a  proper  basis  in  the  assessment 
of  damages.  The  assessment  should  be  confined  to  such  damages  only 
as  are  reasonably  probable.     Ibid.  152. 

3.  Special  benefits — when  allowed  as  against  damages.  It  is  not 
error  to  instruct  a  jury  on  the  assessment  of  damages  in  a  proceeding  to 
condemn  land  for  a  right  of  way,  that  if  by  the  construction  of  the  rail- 
way the  defendant's  lands  will  be  specially  benefited,  they  should  find 
only  the  compensation  for  the  land  actually  taken,  where  there  is  evi- 
dence on  which  to  base  such  instruction.     Ibid.  152. 

4.  New  trial  on  evidence.  Where  the  evidence  as  to  damages  from 
locating  a  railway  across  a  farm  is  conflicting  and  widely  variant,  and  the 
jury  go  upon  the  premises  and  examine  for  themselves,  their  assessment 
of  damages  will  not  be  set  aside  though  not  so  large  as  the  preponderance 
of  the  evidence  preserved  might  justify,  where  the  finding  is  not  mani- 
festly wrong  upon  the  proofs.     Ibid.  152. 

Condemnation  for  railroad  depot. 

5.  Measure  of  damages.  In  a  proceeding  under  the  Eminent  Domain 
act  to  condemn  property  for  a  railroad  depot,  the  cash  value  of  the  prop- 
erty is  the  only  proper  measure  of  damages.  All  evidence  tending  to 
show  that  value  is  proper,  and  all  evidence  tending  to  enhance  the  dam- 
ages above  or  reduce  them  below  that  sum  is  improper.  Jacksonville 
and  Southeastern  Railway  Co.  v.  Walsh,  253. 

6.  In  such  case  the  evidence  should  be  confined  to  the  market  value  of 
the  property  sought  to  be  taken,  and  all  evidence  of  the  amount  of  busi- 
ness that  was  or  could  be  done  on  it,  or  the  probable  profits  arising 
therefrom,  should  be  rejected.  The  purpose  for  which  the  property 
was  used  and  designed,  its  location  and  advantages  as  to  situation,  are 
proper  matters  for  the  consideration  of  the  jury;  but  the  profits  of  the 
business  past,  and  conjectural  profits  for  the  future,  are  too  speculative 
and  uncertain  upon  which  to  ascertain  the  market  or  cash  value  of  the 
property.     Ibid.  253. 

7.  The  question  of  the  cost  of  the  erecting  of  such  buildings  as  were 
upon  the  premises  is  not  an  element  of  damages,  unless  it  is  shown 
they  would  actually  increase  the  value  of  the  premises  to  the  extent  of 
their  cost.  Such  improvements  may  or  may  not  enhance  the  value  of 
the  land  to  the  amount  of  their  cost.  The  true  question  is,  not  what  the 
property  cost,  but  for  how  much  would  it  sell.     Tbid.  253. 
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AS  TO  PROPERTY  NOT  TAKEN. 

8.  Damages  in  respect  thereto.  The  right  to  recover  damages  for 
injury  to  private  property  occasioned  by  the  taking  of  other  property  for 
public  use,  if  not  conferred,  is  secured  by  section  13,  article  2,  of  the 
constitution.  Property  taken  for  a  railroad,  or  damaged  by  the  construc- 
tion and  operation  of  a  railroad,  is  taken  or  damaged  for  a  public  use,  the 
public  having  an  interest  in  railway  corporations.  Chicago  and  West- 
ern Indiana  Railroad  Co.  v.  Ayres,  511. 

Railway  tracks  on  public  highway. 

9.  Right  of  adjacent  owners  to  recover  damages  occasioned  thereby — 
and  of  the  elements  of  damage.  Where  railway  tracks  are  constructed 
in  a  public  highway  on  ground  thrown  up  considerably  above  the  com- 
mon level,  under  proper  license,  in  front  of  a  person's  tract  of  land, 
whereby  he  is  cut  off  from  access  to  and  egress  from  the  same,  it  was 
held,  in  an  action  by  the  owner  against  the  railway  company  to  recover 
damages,  that  he  could  not  recover  for  any  injury  or  damage  he  thereby 
sustained  in  common  with  the  public  generally,  but  might  recover  for 
any  damages  he  may  have  sustained  individually  in  respect  to  his  private 
property,  separate  and  distinct  from  the  disturbance  of  the  public  ease- 
ment.    Ibid.  511. 

10.  Under  section  13,  article  2,  of  the  constitution,  a  recovery  may  be 
had  in  all  cases  where  private  property  has  sustained  a  substantial  dam- 
age by  the  making  and  using  of  an  improvement  that  is  public  in  its 
character,  as,  a  railway,  and  it  is  not  required  that  the  damage  shall  be 
caused  by  trespass,  or  an  actual  physical  invasion  of  the  owner's  real 
estate;  but  if  the  construction  and  operation  of  a  railroad  or  other  public 
improvement  is  the  cause  of  the  damage,  though  merely  consequential, 
the  party  damaged  may  recover.  Depreciation  in  the  value  of  land  front- 
ing on  a  highway,  caused  by  obstructing  access  to  it,  is  a  proper  element 
of  damages.     Ibid.  511. 

ESTOPPEL. 
Lack  op  consistency  in  asserting  rights. 

1.  Asserting  rights  at  different  times,  inconsistent  in  their  char- 
acter,  and  to  cut  off  a  preexisting  right  in  another.  On  petition  for 
dower  and  homestead  by  the  widow  of  a  former  owner  of  certain  prem- 
ises, it  appeared  the  defendant  held  the  premises  as  purchaser  at  the  sale 
thereof  by  the  administrator  of  such  former  owner,  under  an  order  of 
court  obtained  for  that  purpose.  Prior  to  the  sale  by  the  administrator, 
a  mortgage  on  the  same  premises,  which  had  been  executed  by  the  intes- 
tate in  his  lifetime,  and  in  which  the  rights  of  dower  and  homestead  were 
released,  had  been  foreclosed,  and  the  certificate  of  purchase  executed 
thereunder  was  assigned  to  the  defendant,  the  purchaser  at  the  admin- 
istrator's sale.     These  facts  were  set  up  in  the  answer  of  defendant,  who 
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contended  the  widow's  rights  of  dower  and  homestead  should  be  sub- 
jected to  the  condition  that  she  contribute,  pro  rata,  to  the  amount  paid 
out  by  him  in  acquiring  the  certificate  of  purchase  issued  in  the  fore- 
closure proceeding,  and  so  it  was  ruled  in  this  court,  reversing  the  decree 
of  the  trial  court  and  remanding  the  cause.  Upon  the  remandment,  the 
defendant,  in  a  supplemental  answer,  set  up  that  since  the  original  hear- 
ing he  had  obtained  a  deed  upon  his  certificate  of  purchase,  claiming 
thereunder  adversely  to  the  petitioner,  and  that  she  was  thereby  barred 
of  any  right  of  dower  or  homestead.  It  was  held,  that  inasmuch  as  the 
defendant,  on  the  first  hearing,  only  asked  that  the  petitioner  make  con- 
tribution, thereby,  in  effect,  representing  that  redemption  had  been  made 
from  the  mortgage  sale,  he  would  be  equitably  estopped  to  afterward 
assert  a  claim  adverse  to  the  widow's  rights,  whereby,  from  lapse  of  time, 
she  would  have  lost  her  right  to  protect  her  interests  by  making  redemp- 
tion herself,  and  also  barred  from  securing  her  rights  by  making  contri- 
bution.   Montague  v.  Selb  et  al.  49. 

Statements  to  strangers. 

2.  As  affecting  right  to  assert  title.  Casual  statements  made  by  a 
grantee  of  land  long  after  his  deed  has  been  recorded,  concerning  the 
transaction,  to  persons  having  no  interest  in  the  land,  can  not  operate  by 
way  of  estoppel  to  prevent  the  assertion  of  the  truth  thereafter  by  him, 
or  by  his  heirs  after  his  death.     McCann  v.  Atherton  et  al.  31. 

EVIDENCE. 
Affirmative  and  negative  testimony. 

1.  Of  their  relative  weight.  In  a  suit  against  a  railroad  company  for 
negligence  in  not  giving  the  statutory  signals  on  approaching  a  road 
crossing  with  a  train,  the  jury  are  not,  as  a  matter  of  law,  justified  in  giv- 
ing greater  weight  to  the  testimony  of  witnesses  who  state  negatively  that 
no  bell  was  rung  or  whistle  sounded,  than  to  that  of  witnesses  stating 
affirmatively  that  such  was  done.  The  rule  would  seem  to  be  the  other 
way.     Chicago  and  Alton  Railroad  Co.  v.  Robinson,  142. 

Opinions  of  witnesses. 

2.  As  to  damages,  in  proceeding  to  condemn  right  of  way — of  their 
weight.  The  opinions  of  witnesses  upon  the  question  of  damages,  in  a 
proceeding  to  condemn  land  for  a  right  of  way,  are  not  to  be  passively 
received  and  blindly  followed,  but  they  are  to  be  weighed  by  the  jury, 
and  judged  of  in  view  of  all  the  testimony  in  the  case  and  the  jury's  own 
general  knowledge  of  affairs,  and  have  only  such  consideration  given 
to  them  as  the  jury  may  believe  them  entitled  to  receive.  McReynolds 
et  al.  v.  Burlington  and  Ohio  River  Railway  Co.  152. 

Declarations. 

3.  Declarations  of  vendor  to  impeach  vendee's  title.  The  rule  is 
well  settled  that  the  declarations  of  a  vendor  after  sale  of  land,  are  not 
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admissible  to  impeach  the  title  of  his  vendee,  of  either  real  or  personal 
property.     Fyffe  v.  Fyffe,  646. 

4.  Declarations  of  person  in  possession  as  to  ownership.  "Where  a 
person  is  in  the  possession  of  land,  claiming  to  own  the  same,  the  man- 
ner in  which  he  used  and  treated  the  property,  and  his  declarations  in 
connection  with  acts,  may  be  regarded  as  part  of  his  acts  in  relation  to 
the  property,  and  these  may  be  shown  by  one  claiming  title  under  him 
after  his  death.     Ibid.  646. 

5.  Where  a  deed  is  made  to  J.  P.  F. ,  which  was  the  name  of  a  father 
as  well  as  that  of  his  minor  son,  and  the  father  paid  for  the  land,  re- 
ceived and  recorded  the  deed,  took  and  kept  possession  until  his  death, 
and  the  son  brought  ejectment  for  the  land  against  the  father's  widow,  it 
was  held  competent  for  the  defendant  to  prove  that  the  father,  while  in 
possession,  offered  to  sell  the  same  as  his  own  property,  as  indicating 
ownership  by  the  father.     Ibid.  646. 

Leading  questions. 

6.  While  it  is  conceded  that  leading  questions  may  be  propounded 
to  a  witness  who  is  hostile  to  the  party  calling  him,  or  is  required  to  tes- 
tify against  his  own  interest,  yet  in  the  absence  of  any  considerations  of 
this  character,  as,  where  the  witness  is  favorable  to  the  party  examining 
him,  such  a  course  of  examination  is  not  allowable.  Flynn  et  al.  v. 
Fogarty,  263. 

TO  ASCERTAIN  MEASURE  OE  DAMAGES. 

7.  For  not  making  and  delivering  machines.  The  lessees  of  a  ma- 
chine shop  and  foundry  agreed  with  the  lessor  to  build  for  him  as  many 
"purifiers"  as  he  might  order,  for  which  they  were  to  be  allowed  twenty 
per  cent  profit  on  the  cost  of  building  and  shipping,  to  be  deducted  from 
the  rent,  monthly,  and  the  lessor  ordered  twelve  of  them,  which  the 
lessees  refused  to  deliver  upon  disagreement  as  to  their  price.  The 
lessor  sued  in  assumpsit  on  the  contract  for  the  lease  for  the  rent  due, 
and  for  damages  for  injury  to  the  property,  and  for  a  failure  to  deliver 
the  twelve  machines.  On  the  trial  the  court  allowed  the  plaintiff  to 
prove  that  he  had  sold  a  machine  to  a  Mr.  Fry,  and  on  the  first  trip  had 
sold  nineteen,  etc.,  which  was  objected  to,  as  seeking  to  recover  for  loss 
of  profits  on  the  sales:  Held,  that  as  damages  were  not  claimed  for 
profits  on  these  sales,  the  evidence  was  proper  for  the  purpose  of  show- 
ing there  was  a  demand  for  the  machines,  and  that  there  was  a  market 
for  the  goods  if  they  could  have  been  obtained.  De  Wolf  et  al.  v. 
McGinnis,  553. 

8.  Where  a  defendant  has  agreed  to  make  certain  machines  for  the 
plaintiff  at  twenty  per  cent  profit  on  the  cost  of  making  and  shipping, 
which  he  fails  to  do,  in  order  for  the  plaintiff  to  establish  damages  for 
the  non-delivery  of  the  machines  ordered  under  the  contract  it  is  incum- 
bent on  the  plaintiff  to  prove  the  amount  he  agreed  to  pay  for  them,  and 
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also  what  they  were  worth  in  the  market  at  the  time  they  were  to  be 
delivered.     De  Wolf  et  al.  v.  McGinnis,  553. 
As  to  decision  op  church  authorities. 

9.  Proof  of  the  reversal  of  a  decision  relied  on,  by  a  higher  tri- 
bunal. Where  one  party  on  the  trial  of  a  cause  introduces  in  evidence 
and  relies  on  the  decision  of  the  presbytery  as  having  a  bearing  upon 
the  merits  of  the  case,  there  is  no  error  in  allowing  the  opposite  party  to 
show  the  proceedings  of  the  synod,  a  higher  church  tribunal,  reversing 
and  annulling  that  decision,  the  synod  being  invested  with  power  to  de- 
cide the  question  involved.     Mitchell  v.  Milholland,  175. 

To  explain  credit  on  note. 

10.  An  indorsement  on  the  back  of  a  note,  of  money  received,  is  but 
a  receipt  for  money,  and  open  to  explanation,  the  same  as  any  other 
receipt.  If  a  credit  is  indorsed  for  more  money  than  was  actually  paid, 
the  holder  of  the  note  may  show  that  fact,  and  the  true  amount  will  be 
allowed,  and  no  more.     Richardson  et  al.  v.  Hadsall,  476. 

Evidence  of  outstanding  title. 

11.  Proof  of  the  occupancy  by  another,  of  certain  lots  in  a  plat  va- 
cated by  one  claiming  to  be  the  owner  of  all  the  lots  in  such  plat,  is  not 
such  evidence  of  an  outstanding  title  as  to  defeat  his  deed  of  vacation,  as 
the  occupant  may  have  been  his  tenant.     Littler  v.  City  of  Lincoln,  353. 

Taking  a  subsequent  deed. 

12.  As  evidence  of  want  of  prior  title.  The  taking  of  a  quitclaim 
or  even  a  warranty  deed  does  not  prove  that  the  grantee  therein  had  no 
prior  title.  It  is  not  an  admission  which  affords  evidence  of  a  prior  want 
of  title.     Ibid.  353. 

Intoxication — injury  in  means  of  support. 

13.  In  action  under  the  Dram-shop  act — of  evidence  admissible  in 
respect  to  the  measure  of  damages.  See  INTOXICATING  LIQUOES, 
8,  9,  10. 

Permanent  survey  of  land. 

14.  Evidence  on  second  trial,  in  proceedings  under  the  statute.  See 
PEEMANENT  SUEVEY  OF  LAND,  2. 

On  probate  of  will. 

15.  Evidence  admissible  in  opposition  to  probate.     See  WILLS,  2. 
Contesting  will  in  chancery. 

16.  Of  the  evidence  admissible.     Same  title,  4. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions. 

1.     When  necessary.     If  one  on  trial  for  a  criminal  offence  desires 
to  assign  for  error  in  this  court  unwarranted  statements  of  fact  made  by 
the  State's  attorney  in  his  closing  argument,  he  should  call  the  matter 
45—106  III. 
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to  the  attention  of  the  court  at  the  time,  and  embody  the  objectionable 
statement  in  the  bill  of  exceptions,  otherwise  this  court  can  not  con- 
sider the  assignment  of  error.  It  is  not  sufficient  to  embody  such  state- 
ment in  the  defendant's  affidavit  filed  in  support  of  a  motion  for  a  new 
trial.     Mayes  v.  The  People,  306. 

2.  A  motion  to  remove  a  cause  from  the  State  court  to  the  Federal 
court,  and  the  decision  of  the  State  court  thereon,  do  not  become  a  part 
of  the  record,  unless  made  so  by  a  bill  of  exceptions.  Wabash,  St.  Louis 
and  Pacific  Railway  Co.  v.  The  People,  652. 

3.  Within  what  time  to  be  signed.  A  bill  of  exceptions  should  be 
reduced  to  writing,  and  signed  during  the  term  at  which  the  decision  in 
respect  to  which  the  exception  was  taken,  was  rendered,  except  in  cases 
where  the  counsel  consent,  or  the  judge,  by  an  entry  on  the  record, 
directs,  that  it  may  be  prepared  in  vacation,  and  signed  nunc  pro  tunc; 
and  in  all  cases  it  should  appear  on  its  face  to  have  been  taken  and  signed 
at  the  trial.     Ibid.  652. 

4.  So  where  a  motion  was  made  to  transfer  a  suit  to  the  United  States 
Circuit  Court,  and  the  same  was  overruled,  it  was  held,  that  a  bill  of 
exceptions  in  respect  to  the  ruling  of  the  court  on  such  motion,  presented 
and  signed  at  a  subsequent  term,  came  too  late,  and  the  same  was  stricken 
out  of  the  record.     Ibid.  652. 

EXECUTION. 
Issued  after  death  of  plaintiff. 

When  valid  and  when  not.     See  PBOCESS,  1. 

EXEMPTION. 
Special  assessments. 

Property  of  counties,  cities,  etc., — not  exempt  from  special  assess- 
ments.    See  SPECIAL  ASSESSMENTS,  1,  2,  3. 

FINAL  DECBEE. 
What  is  a  final  decree.     See  APPEALS  AND  WBITS  OF  EBBOR, 
2,  3,  4. 

FOBCIBLE  ENTBY  AND  DETAINEB. 

Title  not  involved. 

1.  In  the  action  of  forcible  entry  and  detainer,  or  forcible  detainer, 
the  title  to  the  land  can  not  be  inquired  into  for  any  purpose.  The 
question  of  title  is  immaterial.  The  right  to  possession  is  all  that  is 
involved  or  can  be  determined.  Nor  is  the  rule  in  this  regard  changed 
under  the  statute  extending  the  remedy  by  forcible  detainer  in  favor  of 
a  purchaser  of  land  at  an  execution  sale,  where  the  possession  is  with- 
held from  him  by  the  execution  debtor.    Kepley  v.  Luke,  395. 
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COIiLECTION  OF  TAXES. 

Remedy  by  foreclosure — to  what  it  is  limited.     See  TAXATION,  15. 

FOEEIGN  INSUEANCE  COMPANIES. 
Agent  amenable  to  the  statute. 

Constitutionality  of  section  22  of  the  general  Insurance  law  of  1869 — 
and  generally,  of  the  power  of  the  State  to  prescribe  the  conditions 
upon  which  foreign  insurance  companies  may  transact  business  here. 
See  INSUEANCE,  1,  2,  3. 

FOEMEE  ADJUDICATION. 
What  mattees  become  ees  judicata. 

1.  Objections  to  judgment  'for  taxes.  Where  the  owner  of  land 
appears  and  files  objections  to  the  rendering  of  judgment  against  the 
same  for  taxes,  which  are  overruled,  the  questions  thus  put  in  issue  and 
decided  against  him  become  res  judicata,  and  he  and  his  grantee  will  be 
precluded  from  urging  the  same  matters  thus  decided  to  defeat  the  tax 
title  acquired  by  a  sale  under  the  judgment.     Frew  v.  Taylor,  159. 

Whether  a  bab  to  subsequent  suit. 

2.  Generally.  As  a  general  rule  a  judgment  or  decree  can  be  only 
pleaded  in  bar  of  a  second  suit,  when  the  same  question  has  been  adju- 
dicated and  determined  by  a  court  of  competent  jurisdiction  to  try  and 
decide  the  same.     Equitable  Trust  Co.  et  al.  v.  Fisher  et  al.  189. 

3.  Judgment  in  forcible  detainer — as  affecting  right  of  the  defend- 
ant to  question  title  by  bill.  A  judgment  of  a  justice  of  the  peace,  in 
an  action  of  forcible  detainer,  in  favor  of  the  purchaser  of  land  at  a  sale 
under  a  trust  deed,  against  the  former  owner,  giving  the  possession  to 
the  purchaser,  is  no  bar  to  a  bill  by  the  former  owner  to  set  aside  the 
trustee's  sale  and  deed,  and  for  leave  to  redeem  from  the  trust  deed,  the 
question  of  the  validity  of  the  sale  not  being  involved  in  the  suit  at  law, 
the  justice  of  the  peace  having  no  jurisdiction  to  determine  whether  the 
power  of  sale  had  been  legally  exercised.     Ibid.  189. 

4.  In  respect  to  suits  and  proceedings  for  non-payment  of  taxes. 
A  judgment  in  a  suit  at  law  against  a  party,  holding  that  the  defendant 
was  not  personally  liable  for  back  taxes,  penalties,  interest  and  costs,  is 
no  bar  to  a  suit  in  equity  to  enforce  the  statutory  lien  on  the  land  for  the 
same  taxes,  penalties,  interest  and  costs,  and  subject  it  to  sale  for  the 
same,  nor  is  a  decree  dismissing  a  bill  filed  to  enforce  such  lien  for  want 
of  jurisdiction  a  bar  to  a  second  one  filed  for  the  same  purpose  after  the 
enactment  of  a  law  giving  such  remedy.     Biggins  v.  The  People,  270. 

5.  A  land  owner,  in  1879,  appeared  in  the  county  court  and  objected 
to  judgment  against  his  land  for  the  taxes  of  1878  and  prior  years,  claim- 
ing that  there  was  no  legal  forfeiture  of  the  property  for  the  years  1871 
to  1878,  and  that  the  clerk  had  no  right  to  place  such  taxes  on  the  tax 
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book  for  either  year,  for  the  "reason  that  the  several  tax  sales  were 
made  under  pretended  judgments  for  taxes  for  said  years  without  any 
process,  as  required  by  law. "    Judgment  was  rendered  against  the  prop- 
erty for  the  greater  part  of  the  back  taxes,  and  judgment  was  again 
rendered  against  it  in  1880  for  the  current  taxes,  and  back  taxes,  with 
penalties,  interest  and  costs  thereon,  and  in  1881  a  similar  judgment  was 
rendered,  over  the  objection  of  the  owner:     Held,  that  the  owner,  by 
these  judgments  of  the  county  court,  was  concluded  from  questioning 
their  validity,  and  denying  that  the  land  was  legally  forfeited.     Biggins 
v.  The  People,  270. 
In  the  Supreme  Court. 

6.  What  questions  will  be  considered  on  a  second  appeal.  Where 
this  court  has  decided,  on  appeal  in  an  action  of  ejectment,  that  a  mort- 
gage under  which  title  is  attempted  to  be  deduced,  has  been  satisfied  as 
to  a  part  of  the  tract  of  land,  and  that  a  sale  of  such  part  under  the  mort- 
gage passed  no  title,  and  the  cause  is  remanded,  and  the  trial  court  finds 
for  the  defendant  in  ejectment,  in  accordance  with  the  decision  of  this 
court,  and  the  plaintiff  brings  the  case  here  again,  having  shown  below 
no  other  title  than  on  the  first  trial,  the  decision  of  this  court  on  the 
question  so  presented  must  be  regarded  as  res  judicata,  and  can  not  be 
again  called  in  question.     Loomis  v.  Co  wen,  660. 

7.  How  far  conclusive — and  in  what  manner  to  be  reviewed.  A  de- 
cision of  a  case  on  its  merits  by  an  appellate  court  is  final  as  to  the  matters 
decided,  and  conclusive  upon  the  parties  upon  a  second  appeal  or  writ  of 
error  in  the  same  case.  And  a  re-statement  of  his  case  by  a  complainant 
after  the  merits  of  the  controversy  have  been  determined  against  him  by 
a  court  of  last  resort,  although  his  amended  bill  may  contain  some  new 
matter  that  would  not  have  been  impertinent  in  the  original  bill,  will  not 
give  such  party  such  a  standing  in  court  as  to  enable  him  to  demand 
another  adjudication  of  his  cause  on  a  second  appeal.  Newberry  et  al. 
v.  Blatchford  et  al.  584. 

8.  The  Supreme  Court  has  no  power  to  review  a  previous  decision  in 
the  same  case,  except  on  petition  for  rehearing,  presented  in  conformity 
with  its  rules.  After  a  rehearing  has  been  had  the  court  will  not  re -open 
the  discussion  of  the  same  questions  previously  determined,  on  the  ap- 
plication of  the  same  parties,  especially  when  no  new  or  different  ques- 
tions are  presented.     Ibid.  584. 

9.  Res  judicata,  how  presented.  On  a  second  appeal  in  the  same 
case  to  the  Supreme  Court,  the  record  presenting  the  same  questions  de- 
cided in  the  first  appeal,  the  question  of  res  judicata  may  be  presented 
and  considered  without  any  formal  plea.     Ibid.  584. 

As  to  one  not  a  party. 

10.  While  the  rights  of  no  one  are  to  be  barred  or  cut  off  by  a  decree 
until  he  has  had  his  day  in  court,  yet  when  a  decision  is  made  by  this 
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court  in  a  case  in  which  it  has  jurisdiction,  touching  the  construction  of 
a  will,  which  is  binding  upon  the  parties  before  the  court,  it  will  be  con- 
clusive as  to  the  same  question  of  law  when  presented  by  another  party 
interested  in  the  same  fund,  under  the  same  will.  Newberry  et  al.  v. 
Blatchford  et  al.  584. 
In  ejectment. 

11.    Effect  of  a  new  trial.     See  EJECTMENT,  2. 

FORMER  DECISIONS. 
The  same  act  as  two  offences. 

1.  And  cognizable  under  separate  jurisdictions.  The  principle  that 
the  same  act  may  be  declared  to  constitute  two  offences,  and  to  be  cog- 
nizable under  two  separate  jurisdictions,  is  sustained  by  Freeland  v. 
The  People,  16  111.  380,  Severin  v.  The  People,  37  id.  414,  Skidmore  v. 
Bricker,  77  id.  164,  and  Wragg  v.  Penn  Township,  94  id.  12,  which 
overrule  the  doctrine  announced  in  Berry  v.  The  People,  36  111.  223. 
Hankins  v.  The  People,  628. 

Correcting  mistake— in  equity. 

2.  In  the  matter  of  Steele,  Ghiardian,  65  111.  326,  the  guardian  was 
held,  upon  the  facts  in  that  case,  not  to  be  concluded  by  his  report  as  to 
moneys  with  which  he  was  therein  charged, — but  the  court  added:  "If 
a  report  was  fair  upon  the  face,  without  any  apparent  mistake,  we  do 
not  wish  to  be  understood  as  holding  that  parol  evidence  would  then  be 
admitted  to  contradict  or  explain  it. "  It  was  considered  this  limitation 
was  well  enough  on  the  facts  before  the  court,  but  it  is  not  to  be  taken 
as  an  implication  that  the  court  would,  had  the  facts  called  for  a  deci 
sion,  have  decided  that  parol  evidence  was  not  admissible  to  show  error 
by  reason  of  accident  or  mistake,  in  a  report  fair  on  its  face.  Directly 
the  reverse  is  the  law.  Brandon  et  al.  v.  Brown,  Exr.  519.  Also,  see 
CHANCERY,  9,  10. 

Negotiable  instruments. 

3.  As  to  warehouse  receipts.  The  statute  in  relation  to  negotiable 
instruments  does  not  embrace  warehouse  receipts  or  bills  of  lading,  and 
instruments  of  that  class.  Such  instruments  are  not  thereby  placed  on 
the  same  footing,  as  respects  the  title  vested  in  the  assignee  in  case  of 
assignment,  as  bills  of  exchange  and  promissory  notes.  The  ruling  in 
Burton  v.  Curyea,  40  HI.  320,  on  this  question  is  adhered  to.  Canadian 
Bank  of  Commerce  v.  McCrea  et  al.  281. 

Special  assessments. 

4.  Liability  of  public  property.  In  Craw  v.  Village  of  Tolono,  96 
111.  255,  holding  that  no  personal  liability  could  be  enforced  against  the 
owner  of  land  on  account  of  a  special  assessment,  but  that  it  must  be 
collected  from  the  property  itself,  it  was  not  intended  to  overrule  the  case 
of  Taylor  v.  People  ex  rel.  66  111.  322,  and  hold  that  public  property 
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could  be  sold  in  such  cases;  nor  was  it  intended  to  overrule  Higgins  v. 
City  of  Chicago,  18  111.  276,  and  Scammon  v.  City  of  Chicago,  42  111. 
192,  and  hold  that  public  property  was  not  liable  to  special  assessments, 
but  it  was  intended  only  to  lay  down  a  rule  in  regard  to  the  special 
assessment  of  property  of  private  owners.  McLean  County  v.  City  of 
Blooming  ton,  209. 

FRANCHISE. 
"Whether  a  franchise  involved. 

As  affecting  the  right  of  appeal.  See  APPEALS  AND  WBITS  OF 
ERROR,  9. 

FREEHOLD. 
Whether  a  freehold  involved. 

As  affecting  the  right  of  appeal.  See  APPEALS  AND  WRITS  OF 
ERROR,  10  to  13. 

GIFT. 
Proposed  and  intended  gift. 

1.  Not  binding.  Where  a  man  made  an  indorsement  upon  a  mort- 
gage due  him  from  a  third  person,  "I  hereby  agree  to  allow  M.  R.,  wife 
of  A.  R.,  a  niece  of  mine,  $1200  in  my  will,  and  if  her  equal  share  should 
not  amount  to  that  sum,  to  take  the  amount  out  of  the  whole  piiB,"  but 
died  without  making  such  provision  in  his  will:  Held,  that  thissshowed 
a  clear  intent  to  make  a  gift  in  the  future  by  will,  but  so  long  as  it  was 
unexecuted,  and  based  upon  no  consideration,  it  could  not  be  binding  on 
the  party  or  his  executor.     Richardson  et  al.  v.  Hadsall,  476. 

Gift,  as  distinguished  from  a  sale. 

2.  In  the  matter  of  dispensing  liquors.  See  INTOXICATING 
LIQUORS,  1. 

HIGHWAYS. 

AS  TO  THE  USE  OF  STREETS. 

1.  Powers  of  municipal  corporations.  See  CORPORATIONS,  23 
to  27. 

Dedication  for  public  street. 

2.  What  essential  to  complete  the  dedication.  See  DEDICATION, 
1,2. 

Vacating  town  plat. 

3.  Rights  of  the  owner— effect  as  to  streets,  etc.  See  TOWN  PLAT, 
lto8. 
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HOME  STEAD. 

AS  AGAINST  PURCHASER  UNDER  EXECUTION. 

1.  Proof  of  the  existence  of  facts  sufficient  to  show  a  right  of  home- 
stead on  the  trial  of  an  action  of  ejectment  by  the  purchaser  of  the 
premises  under  execution,  at  a  date  subsequent  to  that  of  the  judgment, 
is  not  a  defence  to  the  action.  To  avail  against  the  sheriff's  deed  the 
homestead  right  must  have  existed  at  the  time  the  judgment  became  a 
lien.     Chappell  v.  Spire  et  al.  472. 

Widow's  homestead — and  estate  of  heirs. 

2.  Purchaser  of  the  inheritance — of  his  relation  to  the  homestead 
estate.     See  TENANCY  IN  COMMON,  1,  2,  3. 

HUSBAND  AND  WIFE. 
Op  contracts  between  them. 

1.  Their  validity.  Under  the  existing  legislation  all  restrictions  on 
the  power  of  husband  and  wife  to  contract  with  each  other,  except  as  to 
compensation  for  services,  are  removed,  and  they  are  enabled  to  sue  each 
other  on  all  contracts  except  for  such  services.  Thomas  v.  Mueller 
et  al.  36. 

2.  Contract  between  husband  and  wife  made  prior  to  July  1,  1874 — 
ratification.  Where  a  husband,  prior  to  July  1,  1874,  when  the  law  did 
not  recognize  contracts  between  husband  and  wife,  made  a  note  payable 
to  his  wife,  with  personal  security,  it  was  held,  that  he  might,  subsequent 
to  that  date,  when  the  statute  permitted  contracts  between  husband  and 
wife,  ratify  and  adopt  the  same,  so  as  to  make  it  binding  on  him  to  the 
same  extent  as  if  he  had  made  a  new  note  in  lieu  of  the  prior  one,  when 
the  same  is  not  shown  to  have  been  made  to  defraud  his  creditors. 
Ibid.  36. 

Confession  op  judgment. 

3.  As  between  husband  and  wife — consideration.  The  indebtedness 
of  a  husband  to  his  wife  by  note,  or  for  money  or  property,  is  a  sufficient 
consideration  to  support  a  judgment  against  him  by  confession  in  favor 
of  his  wife  as  against  his  other  creditors,  when  not  impeached  for  fraud. 
Ibid.  36. 

ILLINOIS  CENTRAL  RAILROAD  LANDS. 
Taxation. 

In  case  of  sale  by  the  company,  and  forfeiture  for  non-payment- 
refunding  taxes  paid.     See  TAXATION,  9. 

IMPROVEMENTS. 
On  bidij  to  redeem  from  trustee's  sale. 

Of  an  allowance  for  improvements.    See  CHANCERY,  5,  6. 
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INDICTMENT.     See  CRIMINAL  LAW,  1. 

INFANTS. 
Disaffirming  judicial  sale. 

Minor  must  refund  what  he  has  received  from  the  sale.    See  SALES,  6. 

INJUNCTIONS. 

TO  RESTRAIN  COLLECTION  OF  TAXES. 

1.  Where  an  assessor  assesses  personal  property  against  one  who  was 
not  the  owner  of  the  same  on  the  first  day  of  May,  in  the  year  for  which 
the  assessment  is  made,  and  who  had  no  possession  or  control  over  the 
same  at  that  time,  and  had  no  interest  therein,  the  taxes  levied  on  such 
assessment  will  be  without  warrant  of  law;  and  if  the  town  board  of 
review  and  county  board  refuse  to  give  relief  on  application  and  proof, 
a  court  of  equity  will  restrain  the  collection  of  such  tax.  Searing  et  al. 
v.  Heavysides  et  al.  85. 

AS  TO  TIME  OF  CONTINUATION. 

2.  A  decree  construed.  Where  a  city  had  granted  to  an  individual 
the  right  to  construct  and  maintain  water  works  for  thirty  years,  with 
leave  to  extend  water  pipes  through  its  streets,  and  afterward  the  city 
repudiated  the  contract  and  sought  to  prevent  the  grantee  from  laying 
such  pipes  under  the  streets,  as  he  was  entitled  to  do,  the  court,  on  bill 
for  that  purpose,  entered  a  decree  perpetually  enjoining  the  city  from 
interfering  to  prevent  the  exercise  of  such  right.  It  was  held,  that  the 
fair  construction  of  the  decree  of  injunction  was,  that  it  was  coextensive 
with  the  right  granted  and  claimed,  and  had  no  further  extent.  City  of 
Quincy  v.  Bull  et  al.  337. 

Use  of  street  for  railway  switch. 

3.  Remedy  of  adjacent  owner — at  law,  not  in  chancery.  See  CHAN- 
CERY, 7. 

INSTRUCTIONS. 

Of  their  qualities. 

1.  Need  not  be  repeated.  There  is  no  error  in  refusing  instructions, 
every  principle  of  law  in  which,  applicable  to  the  issues,  are  contained  in 
others  given  for  the  same  party.  Nor  will  a  judgment  evidently  just  and 
proper  be  disturbed  for  slight  errors  in  the  instructions  given.  Baird 
et  al.  v.  Trustees  of  Schools,  657. 

2.  Mere  obscurity  not  fatal.  The  mere  obscurity  of  an  instruction 
is  no  ground  for  a  reversal.  The  instruction  must  mislead,  or  be  calcu- 
lated to  mislead,  to  the  injury  of  the  party  against  whom  it  \s  given,  to 
justify  a  reversal.     Denton  et  al.  v.  Jackson,  433. 

3.  As  to  matters  not  in  issue.  An  instruction  directing  the  attention 
of  the  jury  to  an  element  of  liability  not  shown  by  the  pleadings  or 
evidence  in  the  case,  is  calculated  to  mislead,  and  is  erroneous.    It  is  not 
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proper  to  direct  the  attention  of  the  jury  to  matters  not  in  issue.     Chi~ 
cago  and  Alton  Railroad  Co.  v.  Robinson,  142. 

4.  Assuming  facts.  An  instruction  which  assumes  the  existence  of 
material  facts,  without  which  the  plaintiff  can  not  recover,  some  of  which 
are  matters  of  contention  between  the  parties,  is  erroneous.     Ibid.  142. 

5.  Plaintiff  need  not  anticipate  defence.  The  plaintiff  is  only  ob- 
liged to  state  the  law  correctly  in  his  instructions  applicable  to  his  theory 
of  the  case,  and  is  not  bound,  in  every  instruction,  to  anticipate  and 
exclude  every  possible  defence.     Mitchell  v.  Milholland,  175. 

6.  So  in  an  action  for  slander,  when  the  speaking  of  the  words  were 
justified  as  true,  an  instruction  that  the  words  charged  were  actionable, 
and  imported  malice,  is  not  erroneous  as  ignoring  the  fact  of  the  truth  of 
the  words  spoken,  especially  when  the  jury  are  instructed  for  the  defence 
that  if  they  find  the  words  spoken  are  true,  no  recovery  could  be  had. 
Ibid.  175. 

7.  Not  based  on  evidence,  properly  refused.  Where  the  record  fails 
to  show  any  evidence  on  which  an  instruction  is  asked,  there  is  no  error 
in  its  refusal.     Ibid.  175. 

8.  Calling  attention  to  the  evidence  of  one  party.  On  an  inquest 
of  damages  for  property  sought  to  be  condemned,  an  instruction  which 
singles  out  and  calls  attention  to  the  testimony  of  the  land  owner  is 
erroneous,  as  unfair,  and  calculated  to  mislead  the  jury,  by  seemingly 
giving  undue  importance  to  such  testimony.  Jacksonville  and  South- 
eastern Railway  Co.  v.  Walsh,  253. 

Construed. 

9.  As  to  whether  the  running  of  a  train  of  cars  at  a  certain  speed 
is  negligence.  In  an  action  on  the  case  for  a  personal  injury,  against  a 
railway  company,  on  the  alleged  ground  of  negligence  in  running  and 
operating  its  train,  and  in  running  the  train  at  a  high  and  dangerous  rate 
of  speed,  the  court,  on  behalf  of  the  plaintiff,  instructed  the  jury  that 
"if  such  train  was  being  run  by  the  employes  of  the  defendant  at  a  high 
and  dangerous  rate  of  speed,  such  speed  being  so  high  and  dangerous 
as  to  become  a  negligent  management  of  the  train,  and  that  such  accident 
resulted  in  consequence  thereof,  the  jury  will  find  the  issues  for  the 
plaintiff."  The  proof  showed  that  the  train,  at  the  time  of  the  acci- 
dent, was  running  at  the  rate  of  forty  miles  an  hour,  and  upon  a  straight 
line,  on  which  an  animal  on  the  track  might  have  been  seen  in  ample 
time  to  have  checked  the  speed  of  the  train:  Held,  that  the  instruction 
was  not  liable  to  the  objection  that  it  announced  that  a  given  high  rate  of 
speed  for  a  passenger  train  was  a  dangerous  rate,  which  would  of  itself 
render  the  company  liable  for  damages  arising  from  accident.  Indian- 
apolis,  Bloomington  and  Western  Railway  Co.  v.  Hall,  371. 

10.  As  to  an  assumption  of  fact.  Where  one  party  gave  in  evidence 
a  decision  of  a  presbytery  that  the  session  had  no  right  to  elect  a  new 
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clerk  without  declaring  the  office  vacant,  or  giving  notice  to  the  incum- 
bent of  the  office,  and  the  other  party  then  gave  in  evidence  a  contrary 
ruling,  made  by  a  higher  church  tribunal  on  appeal  from  the  presbytery, 
it  was  held,  that  an  instruction  for  such  other  party  that  the  session  had 
the  right  to  elect  the  new  clerk  without  declaring  the  office  vacant  or 
giving  notice  to  the  incumbent,  was  not  erroneous  as  an  unwarranted 
assumption  of  fact,  as  it  left  the  matter  where  the  ecclesiastical  decision 
placed  it.     Mitchell  v.  Milholland,  175. 

INSURANCE. 

Foreign  insurance  companies. 

1.  Power  of  the  State  to  prescribe  a  penalty  against  an  agent  of  a 
company  which  has  not  complied  with  the  statute.  Section  22,  of  the 
general  Insurance  law  of  1869,  so  far  as  it  provides  a  penalty  against  any 
agent  of  a  foreign  insurance  company  for  acting  for  such  company  with- 
out a  certificate  of  authority  from  the  Auditor  showing  it  has  complied 
with  the  requisitions  of  the  act,  and  declares  that  any  person  aiding,  in 
any  manner,  in  transacting  the  insurance  business  of  such  company  shall 
be  subject  to  such  penalty,  is  a  constitutional  and  valid  law.  Pierce  v. 
The  People,  11. 

2.  It  is  competent  for  the  legislature  to  declare  all  contracts  of  insur- 
ance made  by  a  citizen  of  this  State  with  a  foreign  insurance  company 
having  no  right  to  do  business  here,  void,  on  the  ground  of  being  con- 
trary to  the  public  policy  of  the  State;  and  in  furtherance  of  the  same 
object,  the  legislature  may  declare  it  a  penal  offence  for  any  one  to  do 
anything  here,  whether  acting  on  behalf  of  the  insurer  or  insured,  by 
way  of  aiding  in  effecting  insurance  in  such  companies  not  qualified  to 
do  such  business  under  our  laws.    Ibid.  11. 

3.  As  to  the  place  where  the  contract  may  be  made,  as  affecting  the 
liability  of  the  agent  here.  So  far  as  concerns  the  liability  of  the  agent 
acting  in  this  state,  to  the  penalty  prescribed,  it  matters  not  where  the 
contract  of  insurance  may  be  made.  The  evil  intended  to  be  reached  by 
the  act  was  not  merely  the  making  of  such  contracts  in  this  State.  What 
the  legislature  desired  to  accomplish  was  to  prevent  them  being  made  at 
all.     Ibid.  11. 

Insurance  agents. 

4.  Whether  a  person  is  to  be  regarded  as  the  agent  of  the  company 
or  of  the  assured.  In  this  case,  upon  the  question  whether  a  person 
acting  in  the  matter  of  proouring  property  in  this  State  to  be  insured  by 
a  foreign  insurance  company  was  acting  as  the  agent  of  the  company  or 
of  the  assured,  it  was  considered,  on  the  facts  appearing,  that  he  should 
be  regarded  as  the  agent  of  the  insurance  company,  and  as  such  subject 
to  the  penalty  imposed  by  the  act  of  1869,  notwithstanding  a  clause  in 
the  policy  providing  that  any  person,  other  than  the  assured,  who  shall 
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participate  in  any  transaction  concerning  the  insurance  will  be  deemed 
the  agent  of  the  assured,  and  not  of  the  company.*  Pierce  v.  The 
People,  11. 

INTEREST. 
Monet  advanced  by  trustee. 

To  remove  incumbrances  on  the  trust  property — interest  allowable. 
See  TRUSTS  AND  TRUSTEES,  6. 

INTOXICATING  LIQUORS. 
Selling  or  giving  liquor  to  a  minor. 

1.  Of  a  gift,  as  distinguished  from  a  sale — variance.  The  offence 
of  selling  liquor  to  a  minor  is  distinct  from  that  of  giving  such  liquor  to 
a  minor;  and  a  count  in  an  indictment  for  the  one  will  not  be  sustained 
by  proof  of  the  other.     Siegel  v.  The  People,  89. 

2.  Sale  to  an  adult,  who  treats  a  minor — whether  an  offence  under 
the  Dram-shop  act  prohibiting  the  sale  of  liquor  to  minors.  The  sale 
of  three  glasses  of  beer  to  an  adult  by  a  saloon  keeper,  the  adult  paying 
therefor,  and  giving  one  of  the  glasses  of  beer  to  a  minor,  who  drinks  the 
same,  does  not  make  the  seller  liable  under  section  6  of  the  Dram-shop 
act,  although  the  minor  may  have  furnished  the  money  with  which  to 
procure  the  same,  the  seller  having  no  knowledge  of  that  fact,  and  there 
is  nothing  to  lead  him  to  suspect  that  such  is  the  case.    Ibid.  89. 

3.  Where  a  sale  of  liquor  is  made  to  an  adult,  it  is  of  no  consequence 
that  the  bar-keeper  sees  a  minor  present,  and  understands  he  is  to  par- 
ticipate in  drinking  the  same.  In  such  case,  while  he  is  letting  a  minor 
have  liquor,  he  is  not  guilty  of  either  selling  or  giving  liquor  to  a  minor. 
Ibid.  89. 

4.  A  case  might  arise  where  the  bar-keeper  ought  to  know,  from  the 
circumstances,  that  the  person  purchasing  liquor  is  being  used  by  a 
minor  as  a  screen  to  conceal  his  own  participation,  and  in  such  case  the 
vendor  would  be  liable  under  the  statute.  But  the  question  whether  such 
fact  exists  should  be  submitted  to  the  jury  on  the  evidence.     Ibid.  89. 

5.  The  Dram-shop  act  limited  to  its  terms.  A  court  will  not  extend 
the  terms  of  a  criminal  statute  beyond  their  clear  legal  meaning.  So  the 
word  "sell,"  in  section  6  of  the  Dram-shop  act,  prohibiting  sales  of 
liquor  to  minors,  will  not  be  construed  to  mean  something  different  from 
its  ordinary  legal  import.  The  prohibition  is  only  as  to  the  excepted 
class,  and  no  liability  of  a  criminal  nature  is  imposed  upon  the  vendor 
on  account  of  the  motives  with  which  the  vendee  shall  purchase,  or  the 
uses  to  which  he  shall  afterward  apply  the  liquor.  The  meaning  of  the 
word  is  to  be  determined  by  the  settled  rules  and  principles  of  the  com- 

*  See  Union  Ins.  Co.  v.  Chipp,  93  111.  96,  as  bearing  on  this  subject. 
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mon  law,  there  being  in  the  statute  no  definition  of  what  shall  be  held  to 
constitute  a  sale  to  a  minor,  nor  any  specification  of  what  shall  be  suffi- 
cient evidence  of  such  sale.     To  constitute  such  a  sale,  the  seller  is  only 
bound  by  that  to  which  he  and  the  purchaser  knowingly  assent.     Siege  L 
v.  The  People,  89. 
Action  for  injury  in  means  of  support. 

6.  Suit  by  widow  for  injury  in  her  means  of  support  by  the  loss  of 
her  husband — grounds  of  action  under  Dram-shop  act.  In  a  suit  by  a 
widow  against  a  dram-shop  keeper  to  recover  for  an  alleged  injury  in  the 
means  of  support  of  the  plaintiff  as  the  result  of  the  death  of  her  hus- 
band, occasioned  by  his  being  in  a  state  of  intoxication  produced  by  the 
drinking  of  intoxicating  liquors  furnished  to  him  by  the  defendant,  to 
make  out  a  case  under  the  statute  it  is  necessary  to  establish,  first,  that 
the  defendant  sold  or  gave  to  the  plaintiff's  husband  intoxicating  liquors; 
second,  that  the  giving  or  selling  of  such  liquors  caused,  in  whole  or  in 
part,  his  intoxication;  third,  that  such  intoxication  caused  his  death;  and 
fourth,  that  by  reason  of  his  death  the  plaintiff  was  injured  in  her  means 
of  support.     Flynn  et  al.  v.  Fogarty,  263. 

7.  Inference  of  injury  to  means  of  support — shifting  the  burden  of 
proof.  If,  upon  the  trial  in  such  a  suit,  the  death  of  the  plaintiff's  hus- 
band is  shown,  and  that  his  death  was  occasioned  by  intoxication  pro- 
duced by  liquors  sold  or  given  to  him  by  the  defendant,  in  the  absence  of 
any  proof  to  the  contrary  the  jury  will  be  warranted  in  inferring  there- 
from an  injury  to  the  plaintiffs  means  of  support.  That  will  be  suffi- 
cient to  shift  the  burden  of  proof,  and  entitle  the  plaintiff  to  at  least 
nominal  damages.     Ibid.  263. 

8.  Measure  of  damages — of  evidence  proper  to  be  considered.  In 
such  case,  in  order  to  ascertain  the  measure  of  the  plaintiff's  loss  from 
the  death  of  her  husband,  it  is  proper  to  show  his  age,  what  he  himself 
had  done  in  his  lifetime,  the  character  of  his  business,  his  habits  of 
industry  and  thrift,  income,  and  all  that  sort  of  thing,  with  a  view  of 
determining  what  he  probably  would  have  continued  to  do  but  for  his 
death.     Ibid.  263. 

9.  But  what  the  widow  may  have  done,  or  what  expenditures  she 
may  have  made,  since  his  death,  in  respect  to  the  business  in  which 
her  husband  had  been  engaged,  would  afford  no  ground  of  presumption 
as  to  what  he  would  have  done  in  the  event  he  had  lived.  So  where,  in 
such  a  case,  it  appearing  the  plaintiff's  husband  was  a  farmer,  the  plain- 
tiff was  permitted  to  prove  that  since  her  husband's  death  she  had  ex- 
pended considerable  sums  in  ditching  upon  the  farm,  anl  having  rails 
split,  and  fencing  made,  it  was  held  that  proof  of  such  expenditures 
should  not  have  been  allowed,  as  it  afforded  no  criterion  by  which  to 
determine  the  extent  to  which  the  plaintiff's  means  of  support  had  been 
permanently  diminished  by  her  husband's  death.     Ibid.  263. 
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10.  The  plaintiff  was  also  permitted,  in  giving  her  testimony,  to  detail 
to  the  jury  the  inconveniences  she  had  labored  under  since  her  husband's 
death, — how  she  had  to  go  to  town  on  cold  days,  and  the  fact  of  one  of 
her  girls  having  to  work  out,  and,  also,  to  speak  of  the  mangled  con- 
dition in  which  she  found  her  husband  shortly  after  the  injury  which 
was  the  immediate  cause  of  his  death;  how  she  fainted  away,  and  his 
dying  remark  to  her,  "Mary,  I  can't  see  you  any  longer, — I  am  getting 
blind. "  All  this  was  improper,  as  having  no  bearing  on  the  issue  as  to 
the  extent  of  injury  to  the  plaintiff's  means  of  support  by  the  death  of 
her  husband,  and  only  calculated  to  enhance  the  damages  through  sym- 
pathy for  the  plaintiff  and  prejudice  against  the  defendant.  Flynn  et  al. 
v.  Fogarty,  263. 

JOINT  AND  SEVERAL  OBLIGATIONS. 
Whether  a  contract  is  joint  or  several.    See  CONTRACTS,  1. 

JUDGMENTS. 
Suit  to  recover  warehouse  receipt. 

1.  Character  of  the  recovery— judgment  in  trover — in  suit  brought 
against  wrongful  holder  of  icarehouse  receipt.  A  warehouse  receipt 
stands  in  the  place  of  the  grain  it  represents.  Possession  of  the  receipt 
is  regarded  as  the  possession,  in  law,  of  the  grain  itself,  and  the  ware- 
houseman is  not  required  to  surrender  the  grain  until  the  delivery  of  the 
receipt  and  the  payment  of  charges.  So,  in  trover  against  a  subsequent 
holder  of  a  warehouse  receipt,  whose  possession  is  wrongful,  as  against 
the  plaintiff,  the  suit  to  recover  the  receipt  is  in  effect  for  the  grain  the 
receipt  represents;  and  in  recovering  for  the  receipt,  therefore,  the  re- 
covery will  be  for  the  value  of  the  grain, — that  for  which  the  receipt 
stands.     Canadian  Bank  of  Commerce  v.  McCrea  et  al.  281. 

Judgment  in  justice's  court. 

2.  On  death  of  the  plaintiff— how  the  judgment  may  be  enforced. 
On  the  death  of  a  plaintiff  in  a  judgment  before  a  justice  of  the  peace, 
the  judgment  becomes  wholly  inoperative  as  such,  for  want  of  a  party 
plaintiff  to  enforce  it.  His  administrator  can  not  enforce  it  before  the 
justice  by  execution.  The  only  mode  of  enforcing  it  is  to  bring  a  new 
action  on  it  in  the  circuit  court,  in  the  name  of  the  administrator,  or 
before  a  justice  of  the  peace,  and  taking  a  transcript  on  return  of  no  prop- 
erty found.     Thornley  v.  Moore,  496. 

Transcript  of  justice's  judgment. 

3.  At  whose  instance  it  may  be  certified  to  the  circuit  court.  See 
TRANSCRIPT  OF  JUSTICE'S  JUDGMENT,  1. 

Upon  plea  of  tender. 

4.  Of  the  proper  judgment.     See  TENDER,  1. 
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What  is  a  final  judgment. 

5.  Of  the  confirmation  of  a  special  assessment.  See  APPEALS 
AND  WKITS  OF  ERROR,  4. 

JUDGMENTS  BY  CONFESSION.    See  CONFESSION  OF  JUDGMENT. 

JUDGMENT  CREDITOKS. 
Redemption  fbom  judicial  sales.     See  REDEMPTION,  1  to  7. 

JUDGMENT  DEBTOR. 
Afteb  his  eight  of  bedemption  is  gone. 

Has  no  further  interest  in  the  land.  See  PRACTICE  IN  THE  SU- 
PREME COURT,  2,  3. 

JUDICIAL  SALES.     See  SALES,  5  to  9. 

JURISDICTION. 
Whether  it  may  be  questioned. 

1.  Where  a  party  appealed  from  an  order  of  the  county  board  in  re- 
fusing to  refund  to  him  taxes  paid  on  land  not  subject  to  taxation,  and 
judgment  was  rendered  in  his  favor  by  the  circuit  court,  and  that  judg- 
ment, on  appeal  by  the  county,  was  reversed  for  error  and  the  cause 
remanded,  whereupon  a  second  recovery  is  had  against  the  county:  Held, 
that  on  a  second  appeal  this  court  would  not  listen  to  the  objection  that 
the  circuit  court  had  no  jurisdiction  of  the  subject  matter.  Champaign 
County  v.  Reed,  389. 

County  coubt. 

2.  Has  equitable  jurisdiction.  The  county  court  to  the  extent  it  has 
jurisdiction  (and  this  extends  to  the  settlement  of  estates  of  deceased 
persons)  exercises  equitable  jurisdiction.  Brandon  et  al.  v.  Brown, 
Exr.  519. 

MlSDEMEANOBS. 

3.  Jurisdiction  of  the  circuit  courts,  and  of  justices  of  the  peace. 
See  CRIMINAL  LAW,  15. 

JUSTICES  OF  THE  PEACE. 
Judgment — death  of  plaintiff. 

1.  How  a  judgment  in  a  justice's  court  may  be  enforced,  after  the 
death  of  the  plaintiff  therein.     See  JUDGMENTS,  2. 

Tbanscbipt  of  justice's  judgment. 

2.  At  whose  instance  it  may  be  certified  to  the  circuit  court.  See 
TKANSCRIPT  OF  JUSTICE'S  JUDGMENT,  1. 
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LACHES.     See  LIMITATIONS,  4,  5. 

LAW  AND  FACT. 

Question  of  negligence. 

1.  And  who  are  fellow-servants.  The  definition  of  negligence  is  a 
question  of  law,  but  it  is  a  question  of  fact  whether  a  particular  case 
falls  within  that  definition;  and  the  same  rule  may  be  applied  to  the 
question  of  who  are  fellow- servants  of  the  same  master.  As  to  whether 
negligence  in  fact  is  shown,  and  whether  the  party  killed  thereby  was  a 
fellow-servant,  and  received  the  injury  from  another  servant  of  the  same 
master  in  the  same  line  of  duty,  bringing  them  often  together,  cooper- 
ating in  the  same  work,  this  court  is  precluded  from  determining.  In- 
dianapolis and  St.  Louis  Railroad  Co.  v.  Morgenstern,  Admr.  216. 

AS  TO  THE  WEIGHT  OP  EVIDENCE. 

2.  It  is  obvious  error  for  the  court  to  announce  to  the  jury  what  is  the 
better  evidence  in  a  case,  or  what  the  jury  may  so  regard.  It  is  the 
province  of  the  jury  to  say  to  what  evidence  they  will  attach  the  greater 
weight  in  case  of  a  conflict,  and  with  this  right  or  privilege  the  court 
should  not  interfere.  Chicago  and  Alton  Railroad  Co.  v.  Robinson, 
142. 

LIENS. 
Mechanic's  lien. 

1.  Whether  defeated  by  sale  under  prior  incumbrance.  Under  the 
Mechanic's  Lien  law,  a  prior  incumbrance  on  the  premises  has  prefer- 
ence as  to  the  land,  and  the  lienholder  as  to  the  improvements;  and  if 
the  improvements  are  destroyed  by  fire,  the  lien  of  the  mechanic  has 
nothing  on  which  to  attach  except  the  equity  of  redemption,  and  the  sub- 
sequent sale  of  the  premises  under  a  prior  deed  of  trust  will  have  the 
effect  to  cut  off  such  lien  entirely.     Condict  v.  Flower  el  al.  105. 

Lien  for  taxes. 

2.  And  "costs,  interest  or  penalty" — under  acts  of  1872  and  1881. 
See  TAXATION,  14. 

LIMITATIONS. 

AS  TO  NEW  COUNT  IN  DECLARATION. 

1.  Where  an  amended  declaration  filed  in  a  cause  is  merely  a  restate- 
ment of  the  cause  of  action  as  originally  declared  on,  but  in  a  different 
form,  such  amendment  will  not  be  regarded  as  introducing  a  new  cause 
of  action  so  as  to  give  effect  to  the  bar  of  the  Statute  of  Limitations. 
Mitchell  v.  Milholland,  175. 

2.  So  where  an  amended  declaration  was  filed  in  an  action  for  slander 
after  one  year  from  the  speaking  of  the  words,  merely  restating  the  words 
spoken,  and  introducing  no  new  cause  of  action,  an  instruction  that  if  the 
slanderous  words  set  out  in  the  amended  declaration  were  spoken  more 
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than  one  year  before  the  amended  declaration  was  filed  the  action  for 
such  words  was  barred,  was  held  properly  refused.  Mitchell  v.  Milhol- 
land,  175. 

As  between  joint  pubchasebs. 

3.  Two  persons  purchased  a  tract  of  land,  each  to  have  a  certain  por- 
tion thereof,  and  one  of  them  took  a  deed  for  all,  giving  back  a  mortgage 
to  the  vendor  to  secure  the  price,  which  mortgage  was  afterward  dis- 
charged by  the  money  of  both  the  purchasers,  so  that  a  resulting  trust 
was  created  against  the  one  taking  the  deed.  The  other  took  possession 
of  his  part,  and  made  lasting  and  valuable  improvements  on  the  same, 
and  continued  in  the  undisputed  possession  for  more  than  twenty  years, 
during  which  time  he  paid  his  share  of  the  taxes,  and  for  some  years 
leased  his  part  to  his  co-purchaser,  in  whose  name  the  title  rested,  who 
paid  rent.  It  was  held,  on  bill  filed  by  the  one  so  occupying  his  land  to 
compel  the  other  to  convey  to  him,  that  the  Statute  of  Limitations  was 
no  bar  to  the  equitable  relief  sought.    McNamara  et  al.  v.  Garrity,  384. 

Lapse  of  time  aside  from  the  statute. 

4.  Delay  in  asserting  a  resulting  trust.  A  bill  filed  by  heirs  eighteen 
years  after  their  majority,  to  assert  a  resulting  trust  against  real  estate, 
on  the  ground  that  the  same  was  bought  with  means  derived  from  their 
father's  estate  thirty  years  before,  is  subject  to  the  defence  of  unreason- 
able delay  and  laches,  unless  the  delay  is  satisfactorily  accounted  for. 
Collier  et  al.  v.  Beers  et  al.  150. 

5.  Delay  in  filing  bill  to  redeem  from  sale  under  a  deed  of  trust. 
Where  land  was  sold  under  a  deed  of  trust,  and  purchased  by  the  cred- 
itor, an  insurance  company,  under  an  agreement  on  the  part  of  the  pur- 
chaser to  hold  the  trustee's  deed  as  a  further  security  for  the  debt,  and 
to  give  the  debtor  further  time  in  which  to  redeem,  a  delay  of  three  years 
in  filing  a  bill  by  the  debtor  to  set  aside  the  trustee's  deed,  and  for  re- 
demption, was  held  not  to  be  such  an  unreasonable  delay  as  to  bar  the 
relief  sought.     Union  Mutual  Life  Ins.  Co.  v.  White,  67. 

MANDAMUS. 
When  it  will  lie. 

1.  As  to  compelling  an  inferior  tribunal  to  do  an  act  within  its 
discretion.  Where  an  inferior  tribunal  is  invested  by  law  with  authority 
to  decide  any  matter  submitted  to  it,  it  may  be  compelled,  by  mandamus, 
to  act;  but  how  it  shall  decide  a  given  case  is  always  a  matter  for  its 
judgment,  and  with  the  exercise  of  which  no  other  tribunal  or  court  may 
interfere.     People  ex  rel.  Damron  v.  McCormick  et  al.  184. 

2.  To  compel  county  board  to  require  suit  to  be  instituted  against 
county  clerk.  A  petition  for  a  mandamus  sought  to  compel  a  county 
board  to  require  a  county  clerk,  whose  term  of  office  had  expired,  to 
forthwith  pay  to  the  county  treasurer  certain  moneys  alleged  to  be  in  his 
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hands  belonging  to  the  county,  and  in  default  thereof  to  require  the  re- 
lator, as  State's  attorney,  to  commence  suit  on  the  official  bond  of  the 
clerk  for  the  recovery  of  such  moneys.  It  appeared  that  the  county 
board  had  once  acted  on  the  matter  and  refused  to  make  such  order.  It 
was  held,  that  the  petition  failed  to  show  a  case  that  would  justify  the 
granting  of  the  writ,  such  matters  being  purely  within  the  discretion  of 
the  county  board,  and  a  demurrer  to  the  answer  was  sustained  to  the 
petition,  and  the  same  dismissed.  People  ex  rel.  Damran  v.  McCor- 
mick  et  al.  184. 
Practice. 

3.  Traversing  fads  after  demurrer  to  answer — discretion.  Where 
a  demurrer  to  an  answer  to  a  petition  for  a  mandamus  has  been  over- 
ruled, this  court,  in  its  discretion,  may  or  may  not  allow  an  issue  of  fact 
to  be  made.  It  will  be  allowed  when  the  ends  of  justice  seem  to  demand 
it,  otherwise  it  will  be  denied.     Ibid.  184. 

Pleading. 

4.  Carrying  demurrer  back — in  mandamus  proceedings.  The  famil- 
iar rule  that  a  demurrer  will  be  carried  back  and  made  to  reach  the  first 
defect  in  the  pleading  of  either  party,  has  its  application  in  proceedings 
by  mandamus,  as  well  as  to  other  pleadings,  either  at  law  or  in  equity. 
Ibid.  184. 

MASTER  AND  SERVANT. 
Whether  the  relation  exists. 

In  case  of  the  use  of  the  track  of  one  railroad  company  by  another 
company — how  far  the  servants  of  the  lessor  become  the  servants  of 
the  lessee  company.     See  NEGLIGENCE,  4  to  8. 

MEASURE  OF  DAMAGES. 

HOW  ASCERTAINED. 

1.  On  failure  to  furnish  machines,  as  contracted  for.  Where  a  de- 
fendant has  agreed  to  make  certain  machines  for  the  plaintiff  at  twenty 
per  cent  profit  on  the  cost  of  making  and  shipping,  which  he  fails  to  do, 
in  order  for  the  plaintiff  to  establish  damages  for  the  non-delivery  of  the 
machines  ordered  under  the  contract  it  is  incumbent  on  the  plaintiff  to 
prove  the  amount  he  agreed  to  pay  for  them,  and  also  what  they  were 
worth  in  the  market  at  the  time  they  were  to  be  delivered.  De  Wolf 
et  al.  v.  McCinnis,  553.     Also,  see  EVIDENCE,  7,  8. 

Condemning  private  property  for  purlio  use. 

2.  What  elements  of  damages  to  be  considered.  See  EMINENT 
DOMAIN,  1  to  10. 

Assignee  with  notice. 

3.  Measure  of  recovery  on  a  note  given  as  an  indemnity  to  a  surety. 
See  ASSIGNMENT,  3,  4. 

46—106  In*. 
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MEASURE  OF  DAMAGES.     Continued. 
Death  from  wrongful  act. 

4.  Measure  of  recovery  therefor.  See  DEATH  FROM  WRONG- 
FUL ACT,  5. 

Under  plea  of  usury 

5.  What  is  the  measure  of  recovery.     See  USURY,  6. 

MECHANIC'S  LIEN.     See  LIENS,  1. 

MISTAKE. 
Corrected  in  equity.    See  CHANCERY,  9, 10. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Deed  absolute  in  form. 

1.  When  a  mortgage.  In  equity  a  deed  absolute  in  form  is  but  a 
mortgage,  if  made  as  a  security,  and  it  will  be  treated  and  enforced  as  a 
mortgage,  though  the  agreement  for  redemption  therefrom  rests  only  in 
parol,  notwithstanding  the  Statute  of  Frauds.  Union  Mutual  Life  Ins. 
Co.  v.  White,  67. 

Once  a  mortgage  always  a  mortgage. 

2.  The  rule  of  law  is,  that  a  conveyance  once  a  mortgage  is  always  a 
mortgage,  until  the  debt  is  satisfied  and  extinguished  or  the  equity  of 
redemption  foreclosed  or  released.  In  equity  the  mortgage  still  exists 
whatever  form  the  parties  may  give  the  transaction,  unless  it  is  intended 
by  both  parties  that  it  shall  be  released  or  extinguished.     Ibid.  67. 

Extending  time  after  foreclosure. 

3.  Effect  as  giving  the  character  of  a  mortgage  to  the  title  under  the 
foreclosure.  The  holder  of  a  debt  secured  by  deed  of  trust  assured  the 
debtor,  though  not  in  writing,  that  he  'might  have  further  time  to  pay 
the  debt  after  foreclosure,  and  thereby  induced  him  to  let  the  property 
be  sold,  when,  but  for  such  assurance,  the  debtor  might  have  redeemed 
before  the  sale.  The  creditor  acquired  the  legal  title  at  the  foreclosure 
sale  at  less  than  one-fourth  of  the  actual  cash  value  of  the  premises.  It 
was  held,  the  creditor  would  still  hold  such  title  as  a  mortgage  for  the 
payment  of  the  debt,  the  same  as  before  the  foreclosure,  and  the  debtor 
might,  in  equity,  redeem  the  property  by  paying  the  sum  due,  with  costs, 
etc.     Ibid.  67. 

Deeds  of  trust. 

4.  Deed  of  trust  as  a  mortgage.  A  deed  of  trust  is,  in  almost  every 
respect,  a  mortgage.  It,  like  a  mortgage,  is  a  mere  security  for  money, 
or  for  the  performance  of  certain  undertakings  by  the  grantor.  It  is  a 
mere  incident  to  the  debt  it  secures,  and  upon  which  it  depends  and  fol- 
lows. When  the  debt  is  paid  the  mortgage  is  satisfied,  but  as  long  as  the 
debt  remains  the  mortgage  exists,  unless  actually  released.     Ibid.  67. 
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MORTGAGES  AND  DEEDS  OF  TRUST.    Deeds  of  tkust.    Continued. 

5.  Terms  of  the  trust — may  be  prescribed  and  must  be  observed. 
The  grantor  in  a  deed  of  trust,  in  declaring  the  trust,  may  mould  and 
give  it  any  shape  he  chooses,  and  he  may  provide  for  the  appointment  of 
a  successor  or  successors  to  the  trustee  upon  such  terms  as  he  may 
choose  to  impose,  but  when  imposed  the  terms  must  be  pursued,  to  ren- 
der the  acts  of  the  successor  in  trust  valid.  It  is  alone  by  force  of  the 
power  delegated  by  the  deed  that  the  trustee  can  perform  any  act  with 
reference  to  the  trust  property  or  fund,  and  in  executing  these  powers  he 
must  pursue  them,  or  his  acts  will  be  void.  Equitable  Trust  Co.  et  al. 
v.  Fisher  et  al.  189. 

6.  Sale  by  one  as  successor  must  be  in  accordance  with  the  power. 
The  owner  of  land  gave  a  deed  of  trust  on  the  same  to  secure  the  pay- 
ment of  notes,  etc.,  to  A,  as  trustee,  with  a  provision  therein  that  in  case 
of  A's  death,  absence  from  the  State,  his  inability  or  refusal  to  act  at  any 
time  when  action  should  be  required  of  him,  B  should  be  his  successor 
in  the  trust,  with  like  powers  to  act  as  such,  and  also  providing  that  for 
the  same  reasons  as  to  B,  C  should  become  successor,  and  have  the  power 
to  act  when  required.  The  latter  advertised  the  property  for  sale  before 
A  or  B  had  declined  to  act,  they  afterward  executing  a  formal  declension, 
which  was  antedated  so  as  to  make  its  date  cover  the  time  required  for 
the  notice  of  the  sale,  and  the  evidence  failed  to  show  that  C  was  called 
upon  to  act  by  the  holder  of  the  indebtedness  until  more  than  twenty 
days  after  he  gave  notice  of  the  sale,  which  was  required  to  be  thirty 
days.  C  sold  the  premises  at  great  sacrifice  to  one  D,  for  B,  making 
statements  at  the  sale  disparaging  the  title.  It  was  held,  there  was  no 
error  in  a  decree  setting  aside  the  sale  on  bill  by  the  debtor  for  that  pur- 
pose, and  allowing  him  to  redeem  from  the  trust  deed.     Ibid.  189.       .    : 

7.  Whether  a  request  is  necessary  before  a  trustee  can  act.  Where 
a  trust  deed  gives  the  trustee  the  power  to  advertise  and  sell  the  mort- 
gaged premises  on  default  of  payment,  when  so  requested  by  the  holder 
of  the  indebtedness,  giving  thirty  days'  notice  of  such  sale,  and  the 
trustee,  without  being  so  requested,  advertises  the  property  for  sale,  his 
act  will  be  unauthorized  by  the  power,  and  a  sale  made  by  him  on  written 
request,  made  not  more  than  eleven  days  before  the  sale,  may  be  avoided 
and  set  aside,  as  made  in  violation  of  the  terms  of  the  power.     Ibid.  189. 

8.  Absence  of  trustee  from  the  State — what  so  regarded,  so  as  to 
confer  power  upon  another.  A  clause  in  a  deed  of  trust  that  in  case  of 
the  absence  from  the  State  of  the  trustee  therein  named  when  required 
to  act,  another  person  should  be  his  successor,  and  invested  with  all  his 
rights  and  powers  to  act,  means  a  permanent  absence  from  the  State, 
and  not  a  mere  casual  or  temporary  absence.     Ibid.  189. 

9.  Duty  of  trustee  in  conducting  the  sale — must  act  fairly.  It  is  the 
duty  of  a  trustee  selling  land  under  a  trust  deed,  to  use  all  reasonable 
efforts  to  procure  the  best  price  he  can  for  the  land  sold.     If  he  states  in 


724  INDEX. 


MORTGAGES  AND  DEEDS  OF  TRUST.    Deeds  of  trust.    Continued. 

the  notice  of  sale  that  some  other  parties  claim  some  interest  of  record  in 
the  land,  which  is  not  shown  to  be  true,  and  the  property  is  sacrificed,  it 
can  not  be  said  that  he  has  acted  fairly,  and  a  sale  to  one  under  whom 
he  takes  possession  claiming  to  have  purchased  the  land,  may  be  set 
aside  for  the  fraud  on  the  rights  of  the  debtor.  Equitable  Trust  Co. 
et  al.  v.  Fisher  et  al.  189. 

10.  On  bill  to  redeem  from  trustee's  sale — of  the  terms — rents  and 
profits— improvements.     See  CHANCERY,  5,  6. 

Sale  under  power  in  mortgage. 

11.  In  a  county  other  than  that  in  which  the  premises  are  situate — 
as  to  mortgages  executed  before  the  statute  on  that  subject  took  effect. 
The  14th  section  of  chapter  95,  Rev.  Stat.  1874,  entitled  "Mortgages," 
which  provides  that  no  sale  of  real  estate  under  a  power  of  sale  in  any 
mortgage,  or  trust  deed  in  the  nature  of  a  mortgage,  shall  be  made  ex- 
cept in  the  county  in  which  the  premises  are  situated,  has  reference 
only  to  mortgages,  or  trust  deeds  in  the  nature  of  mortgages,  "executed 
after  the  taking  effect"  of  that  act.  Hence  a  mortgage  executed  before 
the  passage  of  that  act  authorizing  a  sale  in  a  different  county  from  that 
in  which  the  land  is  situated,  upon  notice,  for  a  default  of  payment,  is 
not  affected  by  it,  and  such  a  sale  is  valid.  McConneaughey  v.  Bogardus 
et  al.  321. 

12.  Effect  of  extension  of  time  of  payment,  as  to  the  application  of 
the  statute.  Where  a  power  of  sale  was  given  in  a  mortgage  which  was 
executed  and  delivered  before  the  act  of  1874  took  effect,  and  the  time  of 
payment  was  extended  by  mutual  agreement  from  year  to  year,  until 
after  that  act  went  into  effect,  such  extension  will  not  bring  the  mort- 
gage within  the  act,  so  as  to  preclude  a  sale  under  a  power  therein  from 
being  made  in  a  different  county  from  that  in  which  the  land  is  located. 
Ibid.  321. 

13.  Whether  a  sale  is  made  for  cash — giving  a  check  for  the  pur- 
chase price.  A  sale  of  mortgaged  premises  under  a  power  to  sell  for 
cash  is  satisfied  by  a  sale,  where  the  purchaser  at  the  sale  gives  his 
check  for  the  price  bid  by  him,  which  would  have  been  paid  if  presented. 
What  the  parties  do  with  the  check  afterward  is  no  concern  of  the  pur- 
chaser, or  any  one  holding  under  him.     Ibid.  321. 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS,  20  to  27. 

NEGLIGENCE. 

Speed  of  railway  trains. 

1.  As  affecting  liability  for  negligence.  A  railway  company  may 
run  its  trains  at  any  rate  of  speed  it  chooses,  so  that,  when  taken  in  con- 
nection with  the  character  of  the  road,  its  grades,  curves,  etc.,  and  the 
various  other  questions  affecting  the  question  of  safety,  it  appears  it  does 
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NEGLIGENCE.     Speed  op  railway  trains.     Continued. 

not  increase  the  ordinary  risks  and  dangers  incident  to  travel  by  rail.  So 
long  as  the  increased  speed  of  trains  adds  nothing  to  the  dangers  and 
risks  of  the  traveling  public,  the  courts  have  no  right  to  interpose.  Sub- 
ject to  this  limitation,  railway  companies  have  the  right  to  fix  the  rate  of 
speed  of  their  trains  as  they  think  best.  Indianapolis,  Blooming  ton 
and  Western  Railway  Co.  v.  Hall,  371. 

2.  Such  companies  may  run  their  trains  at  such  speed  as,  under  all 
the  circumstances,  shall  comport  with  the  rule  of  law  which  requires 
them  to  exercise  a  high  degree  of  care  for  the  safety  of  passengers,  and 
whether  a  given  rate  of  speed  is  dangerous  or  not  is  to  be  determined  by 
the  surrounding  circumstances,  such  as,  condition  of  the  track,  fencing 
of  right  of  way,  etc.     Ibid.  371. 

Signals  at  railroad  crossings. 

3.  As  to  character  of  signal  to  be  given  on  railroad  train  approach- 
ing  highway  crossing.  In  an  action  against  a  railroad  company  to  re- 
cover for  an  injury  caused  by  a  collision  with  a  buggy  while  crossing 
the  railroad,  the  court  instructed  the  jury,  in  substance,  that  it  was  the 
duty  of  the  railroad  company,  when  its  trains  were  about  to  cross  a  high- 
way on  a  common  level,  to  give  "  due  warning, "  so  that  a  person  traveling 
on  the  highway  with  a  team  and  carriage  might  stop  and  allow  the  train 
to  pass:  Held,  that  the  instruction  ought  not  to  have  been  given,  as  it 
might  have  led  the  jury  to  believe  that  the  company  was  bound  to  do 
more  than  to  ring  a  bell  or  sound  a  whistle.  Chicago  and  Alton  Rail- 
road Co.  v.  Robinson,  142. 

In  case  of  leased  line  of  railroad. 

4.  How  far  lessee  company  liable  for  negligence  of  a  servant  of  the 
lessor — and,  generally,  of  the  duties  and  liabilities  of  the  lessee  com- 
pany. Where  one  railway  company  acquires  the  right  to  run  its  trains 
over  a  portion  of  the  road  of  another  company  by  a  contract,  in  which 
it  is  agreed  its  trains,  while  on  such  leased  road,  shall  be  under  the  con- 
trol and  direction  of  the  yard-master  or  other  servant  of  the  lessor  com- 
pany, the  yard-master  of  the  latter  road,  at  such  place  and  for  the  time 
being,  will  be  the  servant  of  the  lessee  company,  and  it  will  become 
liable  for  an  injury  caused  to  another  from  the  negligent  acts  of  such 
yard-master,  the  same  as  if  he  was  its  own  employe  on  its  own  road. 
Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  Peyton,  534. 

5.  A  railroad  company  is  held  to  the  exercise  of  due  care  for  the  safety 
of  all  persons  while  exercising  its  franchises,  whether  on  its  own  road  or 
on  that  of  another  company.  This  duty  was  imposed  by  law  when  it  re- 
ceived its  franchises,  which  holds  good  at  all  times  and  in  all  places,  and 
if  the  company  operates  its  trains  over  the  road  of  another  by  contract  or 
lease,  it  must  see  and  know  that  the  track  is  in  a  good  and  safe  condition, 
not  only  for  the  safety  of  its  passengers,  but  also  for  the  safety  of  persona 
rightfully  near  to  the  track  and  liable  to  injury  by  its  being  used  when  in 
an  unsafe  condition.     Ibid.  534. 
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NEGLIGENCE.    In  case  op  leased  line  of  railkoad.     Continued. 

6.  Where  a  railroad  company  procures,  by  contract  with  another  such 
company,  the  right  of  running  its  trains  into  and  out  of  a  depot  over  the 
track  of  the  latter,  it  thereby  makes  that  portion  of  the  track  so  used  its 
own,  in  so  far  that  it  will  be  responsible  for  all  injuries  resulting  from 
negligence  in  keeping  or  permitting  it  to  be  in  an  unsafe  condition. 
Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  Peyton,  534. 

7.  In  this  case  the  defendant  railway  company,  under  an  agreement 
with  another  company,  had  the  privilege  of  entering  and  departing  from 
the  depot  at  a  station  over  the  track  of  the  latter,  by  yielding  to  the  latter 
the  control  of  its  passenger  trains  over  that  portion  of  the  track.  Under 
this  contract  the  switch  engine  of  the  lessor  made  up  the  defendant's 
trains,  and  generally  drew  them  out,  but  when  the  defendant  performed 
that  service  it  was  under  the  direction  of  the  lessor's  yard-master.  On 
the  day  of  the  accident  defendant's  engine  backed  in  and  was  attached 
to  the  baggage  car,  and  while  detained  to  receive  baggage  some  one 
threw  a  lot  of  loose  boards  on  the  track,  between  the  baggage  car  and 
the  coaches.  After  receiving  the  baggage  the  engine  backed  and  was 
attached  to  the  passenger  cars,  and  the  train  moved  out.  In  removing 
the  boards  the  yard-master  and  his  assistants  left  one  board  projecting 
so  near  the  rail  of  the  track  on  the  left  side  of  the  engine,  that  it  was 
struck  by  the  end  of  the  bar  of  the  pilot,  and  being  held  down  by  the 
other  boards  lying  on  it,  this  board  was  forced  around  against  a  high 
board  fence  and  driven  through  it,  when  it  struck  the  plaintiff,  who  was 
near  the  fence  and  not  seen  by  the  engineer,  and  she  was  injured  by  the 
dislocation  of  her  ankle,  and  the  breaking  of  her  leg  above  the  ankle: 
Held,  that  the  defendant  was  liable  for  the  injury  thus  caused.  Ibid. 
534. 

8.  In  such  case  the  court  declined  to  say  whether  the  lessor  company 
was  also  liable,  but  held  that  if  it  was,  the  plaintiff  had  the  option  to  sue 
either  company  alone,  and  perhaps  both,  as  tort  feasors,  but  that  she 
was  not  required  by  any  rule  to  sue  either  one  instead  of  the  other,  or 
to  sue  both  jointly.     Ibid.  534. 

Personal  injury  from  negligence. 

9.  Whether  an  action  therefor  survives.  See  DEATH  FEOM 
WKONGFUL  ACT,  2,  3. 

NEGOTIABLE  INSTKUMENTS. 

What  so  considered. 

1.  The  statute  construed  as  to  what  instruments  are  negotiable. 
The  statute  relating  to  negotiable  instruments  does  not  embrace  cove- 
nants or  agreements  for  the  performance  of  individual  services  in  and 
about  property, — mutual,  dependent  and  conditional  covenants  and  agree- 
ments to  pay  money  or  deliver  property  upon  uncertain  contingencies 
and  events, — but  applies  only  to  absolute  and  unconditional  promises  to 
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NEGOTIABLE  INSTRUMENTS.  What  so  considered.  Continued. 
pay  money  or  deliver  property,  or  to  instruments  payable  at  some  time 
certain,  absolutely.  Canadian  Bank  of  Commerce  v.  McCrea  et  al. 
281. 

2.  In  order  to  impart  to  the  paper  the  quality  of  negotiability,  within 
the  statute,  the  promise  or  undertaking  must  be  restricted  to  the  pay- 
ment of  money  or  the  delivery  of  property  at  a  time  that  will  certainly 
happen,  although  it  may  be  unknown  in  advance  when  that  will  be. 
And  although  it  may  be  within  the  power  of  the  party  to  whom  the 
promise  is  made  to  render  it  certain,  by  his  subsequent  act,  that  the 
time  will  happen,  this  will  not  be  sufficient.  It  can  not  depend  on  his 
will  or  pleasure.    Ibid.  281.     See  WAREHOUSE  RECEIPTS,  1  to  5. 

NEW  TRIALS. 
Verdict  against  the  evidence. 

1.  In  proceeding  to  condemn  right  of  way.  Where  the  evidence  as 
to  damages  from  locating  a  railway  across  a  farm  is  conflicting  and  widely 
variant,  and  the  jury  go  upon  the  premises  and  examine  for  themselves, 
their  assessment  of  damages  will  not  be  set  aside  though  not  so  large  as 
the  preponderance  of  the  evidence  preserved  might  justify,  where  the 
finding  is  not  manifestly  wrong  upon  the  proofs.  McReynolds  et  al.  v. 
Burlington  and  Ohio  River  Railway  Co.  152. 

Withdrawing  motion  for  new  trial. 

2.  Of  the  right.     See  PRACTICE,  9. 
Former  adjudication — in  ejectment. 

3.  Effect  of  a  new  trial.    See  EJECTMENT,  2. 

NOTICE. 
Amendments— whether  notice  required. 

1.  As  to  the  affidavit  of  the  commissioners  in  the  matter  of  a  special 
assessment.     See  AMENDMENTS,  1. 

Purchasing  on  margins. 

2.  Of  notice  to  customer  before  sale — whether  necessary.  See  COM- 
MISSION MERCHANT,  1. 

Assignee  of  contract. 

3.  Whether  chargeable  with  notice  of  equities  between  his  assignor 
and  the  other  party  to  the  contract.     See  ASSIGNMENT,  5. 

Tax  title. 

4.  Of  the  notice  required  to  be  given  by  the  tax  purchaser — by  whom 
to  be  served,  and  upon  whom.     See  TAX  TITLE,  8,  9,  10. 

Filing  claim  against  an  estate. 

5.  After  the  adjustment  day — notice  to  the  administrator.  See  AD- 
MINISTRATION OF  ESTATES,  2. 
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NOTICE.     Continued. 
Before  taking  out  tax  deed. 

6.  Of  the  notice  required.     See  TAX  TITLE,  11,  12,  13. 
Defective  notice. 

7.  Cured  by  appearance.     See  APPEARANCE,  1,  2,  3. 

OFFICERS. 
Refusal  to  mae^j  sale  on  execution. 

1.  On  redemption  by  judgment  creditor — liability  on  official  bond. 
If  a  master  or  sheriff,  after  a  redemption  has  been  properly  made  by  a 
judgment  creditor,  refuses  or  neglects  to  proceed  and  sell  the  premises 
again,  as  required  by  the  statute,  he  and  his  sureties  will  be  liable  on 
his  official  bond  to  any  one  who  may  be  injured  thereby.  Thornley  v. 
Moore,  496. 

Municipal  offices  and  officebs. 

2.  Reorganization  of  city,  under  general  law — of  its  effect.  See 
CORPORATIONS,  13  to  22. 

ORDINANCE. 
Void  in  part  and  in  part  valid. 

1.  An  ordinance  construed.  One  part  of  an  ordinance  or  law  may 
be  declared  void  while  another  part  is  considered  valid,  when  the  differ- 
ent parts  are  capable  of  being  separated  in  their  operation.  So  where  an 
ordinance  of  a  city  grants  an  exclusive  use  of  its  streets  for  thirty  years 
for  laying  water  pipes,  etc.,  to  supply  the  city  with  water,  and  fixes  the 
compensation  the  city  shall  pay  for  the  use  of  water  supplied  to  it,  the 
ordinance  may  be  void  as  to  the  grant  of  an  exclusive  use,  and  as  to 
the  indebtedness  incurred  thereby,  it  being  in  excess  of  the  constitutional 
limit,  yet  valid  as  to  the  right  of  the  grantee  to  construct  the  water  works 
and  lay  his  mains  and  pipes  in  the  streets  for  the  purpose  of  supplying 
water  for  private  use.     City  of  Quincy  v.  Bull  et  al.  337. 

Publication  of  ordinance. 

2.  As  to  ordinance  levying  city  taxes — need  not  be  published.  See 
TAXATION,  10. 

PARTIES. 
Suing  jointly,  or  severally. 

1.  Where  the  language  of  a  contract  is  capable  of  being  so  construed,  it 
will  be  taken  to  be  joint  or  several,  according  to  the  interest  of  the  cove- 
nantees; and  when  the  legal  interest  and  cause  of  action  of  the  cove- 
nantees are  several,  they  should  sue  separately,  though  the  covenant  be 
in  joint  terms.     Howe  Machine  Co.  v.  Hickox  et  al.  461. 

On  bill  to  foreclose. 

2.  On  bill  to  foreclose  a  mortgage,  all  persons  interested  in  the  mort- 
gaged premises  should  be  made  parties.     A  tenant  in  possession  under 
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PARTIES.     On  bell  to  foreclose.     Continued. 

the  mortgagor  is  a  necessary  party  defendant.  If  not  made  a  party,  his 
interest  will  not  be  cut  off  by  the  decree.  Richardson  et  al.  v.  Hadsall, 
476. 

Administering  a  public  chabitt. 

3.  On  bill  asking  advice  as  to  administration  of  a  public  charity — 
the  Attorney  General  as  a  proper  or  necessary  party.  In  all  bills  ask- 
ing the  advice  or  direction  of  a  court  of  equity  as  to  the  administration 
of  a  public  charity,  and  especially  where  waste  or  mismanagement  is 
apprehended,  or  where  the  decree  will  affect  the  interests  of  the  cestuis 
que  trust,  the  Attorney  General,  or  other  public  officer  whose  duty  it 
may  be  to  have  a  care  in  such  matters,  is  a  proper  party,  either  as  com- 
plainant or  defendant.  Courts  not  infrequently  hesitate  to  decree  con- 
cerning a  public  charity,  unless  the  general  law  officer  representing  the 
donees  is  a  party  in  some  way.  Exceptional  cases  are,  where  the  charity 
or  bounty  is  in  the  hands  of  trustees  charged  by  the  donor  specifically 
with  its  management  for  the  cestuis  que  trust.  Newberry  et  al.  v. 
Blatchford  et  al.  584. 

4.  A  testator  provided  in  his  will  that  upon  the  happening  of  a  certain 
contingency  his  entire  estate  should  be  divided  into  two  equal  portions 
by  his  executors,  and  one-half  thereof  devoted  to  a  public  library,  and 
the  other  half  given  to  certain  relatives,  as  his  devisees,  and  a  bill  was 
filed  by  certain  of  his  heirs,  claiming  to  be  the  donees  of  one-half  of  the 
estate,  for  a  division  and  distribution  of  their  shares,  and  for  a  construc- 
tion of  the  will  as  to  the  right  to  an  immediate  distribution,  but  not  ask- 
ing any  advice  of  the  court  as  to  the  management  of  the  bounty  to  the 
public,  and  not  intimating  that  the  trustees  who  were  specifically  charged 
with  its  management  were  in  any  manner  wasting  or  mismanaging  the 
fund:  Held,  that  there  was  no  necessity  to  have  made  the  Attorney 
General  a  party  to  the  bill.     Ibid.  584. 

5.  Had  it  appeared  the  trustees  were  misappropriating  the  trust  fund, 
it  would  no  doubt  have  been  the  duty  of  the  Attorney  General  to  inter- 
pose for  its  preservation.  It  is  only  where  the  trustees  having  charge 
of  the  fund  unite  in  an  abuse  of  their  trust,  and  there  is  no  one  having 
a  right  to  sue  in  his  own  name  concerning  it,  as  is  the  case  with  regard 
to  a  public  charity,  that  the  suit  must  of  necessity  be  instituted  by  the 
Attorney  General.     Ibid.  584. 

6.  There  is  a  distinction  where  trustees  of  a  charity  are  appointed  by 
the  donor,  and  where  none  are  appointed,  but  there  is  a  devise  imme- 
diately to  charitable  uses.  In  the  latter  case  there  can  be  no  decree  un- 
less the  Attorney  General  be  made  a  party,  but  otherwise  where  trustees 
are  appointed  by  the  donor.    Ibid.  584. 
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PAKTNEKSHIP. 

Incoming  partner— prior  debts. 

1.  Where  the  widow  of  a  deceased  partner  comes  into  the  firm  of 
which  her  husband  was  a  partner,  intending  that  there  shall  be  no 
change  in  the  business  operations  of  the  firm,  the  conclusion  is  irresist- 
ible that  she  intends  to  assume  the  same  burdens  and  share  the  same 
benefits  in  the  firm  that  her  husband  would,  if  living,  and  so  necessarily 
take  his  place  in  all  contracts  whereby  he  was  bound.  So,  if  the  firm, 
after  she  comes  into  the  same,  continues  to  execute  a  contract  made  be- 
fore, whereby  she  derives  benefit,  and  the  firm  afterward  repudiates  the 
contract,  under  the  Statute  of  Frauds,  she  will  be  liable  with  the  other 
partners,  under  a  quantum  meruit,  to  the  other  party  to  the  contract  for 
his  services  and  expenditures  under  the  same  before  its  repudiation. 
Frazer  v.  Howe  et  al.  563. 

PAYMENT. 
What  constitutes  payment. 

1.  Effect  of  giving  new  security — so  as  to  discharge  a  prior  mort- 
gage. Where  it  clearly  appears  that  the  giving  of  new  security  is  in- 
tended as  an  absolute  payment  of  a  mortgage  indebtedness,  it  will  have 
that  effect,  but  not  otherwise.  The  presumption  is  always  the  other  way. 
The  general  rule  is,  that  no  change  of  the  evidence  of  the  mortgage  in- 
debtedness will  operate  as  a  discharge  of  the  mortgage.  Bond  v.  Liver- 
pool and  London  and  Globe  Ins.  Co.  654. 

2.  In  this  case  a  wife  purchased  premises,  subject  to  a  mortgage 
thereon,  to  secure  an  indebtedness  bearing  nine  per  cent  interest,  which 
she  assumed  to  pay.  On  the  maturity  of  the  debt  her  husband  applied 
for  and  obtained  an  extension  of  the  time  of  payment  by  giving  his  own 
note  for  the  sum  due,  bearing  ten  per  cent  interest.  The  wife  then  filed 
a  bill  to  remove  the  mortgage  as  a  cloud  on  her  title,  which  was  dis- 
missed: Held,  that  there  was  no  error  in  the  order  dismissing  the  bill, 
as  the  giving  and  acceptance  of  the  new  note  did  not  operate  as  a  pay- 
ment and  discharge  of  the  mortgage  indebtedness.     Ibid.  654. 

Payment  by  check. 

3.  On  sale  for  cash — giving  a  check  for  the  purchase  price.  A  sale 
of  mortgaged  premises  under  a  power  to  sell  for  cash  is  satisfied  by  a 
sale,  where  the  purchaser  at  the  sale  gives  his  check  for  the  price  bid  by 
him,  which  would  have  been  paid  if  presented.  What  the  parties  do 
with  the  check  afterward  is  no  concern  of  the  purchaser,  or  any  one  hold- 
ing under  him.     McConneaughey  v.  Bogardus  et  al.  321. 

4.  In  case  the  check  is  dishonored.  An  attempted  payment  by  a 
draft  or  check  which  is  dishonored,  is  no  payment,  and  goods  sold  for 
cash,  and  delivered  on  such  check,  may  be  reclaimed.  Canadian  Bank 
of  Commerce  v.  McCrea  et  al.  281. 
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PERMANENT  SURVEY  OF  LAND. 
Op  a  second  trial. 

1.  Setting  aside  surveyor's  report  and  appointing  new  commission, 
after  verdict — trial  de  novo.  Under  the  act  of  March  29,  1869,  "to  pro- 
vide for  the  permanent  survey  of  lands, "  when  a  trial  is  had  by  jury,  on 
objection  to  the  report  of  the  surveyors,  resulting  in  a  verdict  against 
the  report,  and  in  favor  of  the  objector,  and  the  court,  though  overruling 
a  motion  for  a  new  trial,  sets  aside  the  report  and  the  commission,  and 
appoints  a  new  one,  this  is,  in  effect,  a  setting  aside  of  the  verdict,  and 
thereafter  the  proceeding  is  one  de  novo,  and  all  things  done  under  the 
first  commission,  including  the  verdict  of  the  jury,  falls  through  and 
comes  to  naught.  This  having  been  done,  the  verdict  returned  under 
the  first  commission  could  not  be  regarded  as  an  adjudication  upon  the 
question  at  issue  so  as  to  conclude  the  parties.  Atkins  v.  Huston  et  al. 
492. 

2.  Evidence  on  second  trial.  Where  a  trial  is  had  on  objections  to 
the  report  of  a  commission  of  surveys  to  establish  corners  and  disputed 
lines,  and  a  finding  is  given  against  the  correctness  of  such  report,  which 
is  set  aside  and  a  new  commission  appointed,  and  objections  are  filed 
to  the  second  report,  on  the  second  trial  it  is  error  to  admit  in  evidence 
the  verdict  of  the  jury  and  all  the  papers  and  proceedings  in  the  first 
trial,  even  though  both  reports  fix  the  corners  and  lines  substantially  the 
same.    Ibid.  492. 

PLEADING. 
Of  the  declaration. 

1.  Assigning  further  breaches  in  suit  on  penal  bond.  In  an  action 
on  a  penal  bond  conditioned  for  the  payment  of  a  specified  sum  an- 
nually, as  rent  of  premises,  where  the  only  breach  assigned  is  the  failure 
to  pay  the  rent  of  the  year  ending  in  1880,  the  plaintiff  may  afterward 
assign  as  a  further  breach  the  non-payment  of  the  rent  of  the  year  end- 
ing in  1881,  although  the  suit  was  brought  after  the  rent  of  both  years 
was  due.     McDole  v.  McDole,  452. 

2.  Any  breach  of  the  condition  of  a  penal  bond  for  which  damages 
have  not  already  been  assessed,  forms  the  proper  subject  matter  of  a  new 
assignment.  And  the  statute  applies  to  other  bonds  for  the  performance 
of  covenants  besides  official  bonds.     Ibid.  452. 

3.  In  action  to  recover  damages  for  death  from  wrongful  act,  etc. 
See  DEATH  FROM  WRONGFUL  ACT,  4. 

Setting  tjp  a  contract. 

4.  It  may  be  stated  according  to  its  legal  effect.  The  rule  at  law  is, 
that  the  party  pleading  a  contract  is  only  obliged  to  state  it  according  to 
its  legal  effect.  If  the  contract  is  made  through  an  authorized  agent,  the 
principal  is  equally  a  party  thereto  as  if  he  had  made  it  in  person,  and  in 
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PLEADING.     Setting  up  a  contract.     Continued. 

pleading  it  is  proper  to  charge  that  the  principal  entered  into  the  con- 
tract.    Meers  v.  Stevens  et  al.  549. 
Carrying  demurrer  back. 

5.  In  mandamus  proceedings.  The  familiar  rule  that  a  demurrer 
will  be  carried  back  and  made  to  reach  the  first  defect  in  the  pleading  of 
either  party,  has  its  application  in  proceedings  by  mandamus,  as  well  as 
to  other  pleadings,  either  at  law  or  in  equity.  People  ex  rel.  Damron  v. 
McCormick  et  al.  184. 

Pleading  over — after  demurrer. 

6.  Waiver.  Where  the  defendant,  after  his  demurrer  to  the  declara- 
tion is  overruled,  pleads  over,  he  will  waive  his  right  to  move  in  arrest 
of  judgment  for  the  insufficiency  of  the  declaration.  DeWolf  et  al.  v. 
McGinnis,  553. 

7.  If  a  defendant,  after  his  demurrer  to  the  declaration  is  overruled, 
pleads  to  the  merits,  he  abandons  his  demurrer  and  admits  the  sufficiency 
of  the  declaration,  and  can  not  assign  for  error  the  decision  on  the  de- 
murrer. Indianapolis  and  St.  Louis  Railroad  Co.  v.  Morgenstern, 
Admr.  216. 

Pleading  in  ejectment. 

8.  What  special  pleas  allowed — evidence  under  the  general  issue. 
See  EJECTMENT,  1. 

In  quo  warranto. 

9.  Of  the  pleadings — requisites  of  the  plea  of  the  respondent.  See 
QUO  WARRANTO,  1. 

In  criminal  cases. 

10.  Special  pleas  dispensed  with — defences  allowed  under  plea  of 
not  guilty.     See  CRIMINAL  LAW,  20. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  At  law  and  in  chancery.  The  rule  in  respect  to  a  variance  be- 
tween the  allegations  in  a  pleading  and  the  proof  is  substantially  the 
same  both  at  law  and  in  equity.     Meers  v.  Stevens  et  al.  549. 

2.  An  allegation  in  an  answer  that  the  complainant  in  a  bill  to  fore- 
close a  mortgage  made  an  usurious  agreement  at  the  time  of  the  loan 
to  deduct  four  per  cent  of  the  loan  as  commissions,  and  afterward  ex- 
tended the  time  of  payment  in  consideration  of  payments  over  and  above 
the  legal  rate  of  interest  expressed  in  the  note,  is  sustained  by  proof 
showing  he  did  so  through  his  agent  transacting  the  business  for  him, 
and  such  evidence  is  admissible.     Ibid.  549. 

3.  Selling  liquor  to  a  minor — of  a  gift,  as  distinguished  from  a 
8ale — variance.  The  offence  of  selling  liquor  to  a  minor  is  distinct 
from  that  of  giving  such  liquor  to  a  minor;  and  a  count  in  an  indictment 
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PLEADING  AND  EVIDENCE.    Allegations  and  proofs.     Continued. 
for  the  one  will  not  be  sustained  by  proof  of  the  other.     Siegel  v.  The 
People,  89. 
Recovery  upon  a  quantum  meruit. 

4.  Where  the  Statute  of  Frauds  is  interposed  in  respect  to  a  verbal 
contract.     See  STATUTE  OF  FRAUDS,  4. 

Evidence  under  the  general  issue. 

5.  In  ejectment.     See  EJECTMENT,  1. 
In  criminal  cases. 

6.  Defences  allowed  under  plea  of  not  guilty.  See  CRIMINAL 
LAW,  20. 

PRACTICE. 
Time  to  object. 

1.  Generally.  A  party  will  not  be  allowed  to  lie  by  and  permit  mat- 
ters to  pass  unchallenged  in  the  court  below,  and  then  urge  them  as  ob- 
jections for  the  first  time  in  this  court;  and  it  is  much  more  inadmissible 
that  a  party  should  try  a  cause  without  raising  a  particular  objection, 
submit  it  in  this  court  without  raising  that  objection,  and  then  retry  it, 
and  for  the  first  time  when  the  case  is  brought  here  a  second  time,  raise 
such  objection.     Montague  v.  Selb  et  al.  49. 

2.  Permitting  error  to  intervene.  A  party  has  no  right  to  sit  by  and 
permit  a  judgment  to  be  entered  up  against  him  which  is  erroneous  in 
some  trifling  respect,  not  affecting  the  merits  of  the  matter  in  controversy, 
without  calling  the  attention  of  the  court  to  it;  and  if  he  does,  he  can 
not  avail  of  such  error  in  a  court  of  review.  But  the  rule  is  different 
if  the  error  affects  the  merits  of  the  controversy.  Wallace,  Ex'x.  v. 
Gatchell.  315. 

3.  If  an  administrator,  on  appeal  from  an  order  allowing  a  claim 
against  the  estate  he  represents,  appears  and  contests  the  allowance  in 
the  circuit  court  on  the  merits,  and  there  makes  no  objection  as  to  the 
judgment  for  all  costs  against  the  estate,  as,  when  the  claim  had  not 
been  presented  at  the  proper  adjustment  term  of  the  county  court,  the 
error  in  the  judgment  as  to  the  costs  will  be  regarded  as  waived  when 
presented  for  the  first  time  in  a  court  of  review.     Ibid.  315. 

4.  As  to  assessments  under  the  Drainage  act — at  what  time  to  make 
objection.     See  DRAINAGE  LAW,  4. 

Motion  to  dismiss— for  death  of  plaintiff. 

5.  Whether  the  proper  practice.  After  the  death  of  the  plaintiff  in 
an  action  to  recover  for  a  personal  injury  from  negligence  of  the  defend- 
ant, and  the  substitution  of  the  administrator  as  plaintiff,  a  motion  was 
made  to  dismiss  the  suit  on  the  ground  the  cause  of  action  did  not  sur- 
vive, the  record  not  showing  of  what  the  deceased  died:  Held,  that  the 
motion  was  impracticable,  and  properly  overruled.     If  the  motion  conld 
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PKACTICE. 
Motion  to  dismiss — for  death  op  plaintiff.     Continued. 
be  allowed  to  take  the  place  of  a  demurrer,  which  was  not  conceded,  it 
could  only  reach  defects  apparent  on  the  face  of  the  record.     Holton  v. 
Daly,  Admx.  131. 

Demurrer— when  leave  required. 

6.  Where  replication  was  filed  to  special  pleas,  being  a  general  tra- 
verse of  the  allegations  therein,  and  a  trial  was  had  at  a  former  term, 
and  a  special  demurrer  was  filed  to  the  replication  after  the  cause  was  on 
the  trial  calendar,  without  leave  of  court,  it  was  held,  that  the  demurrer 
was  properly  stricken  from  the  files,  on  the  plaintiff's  motion.  In  such 
case  the  defendant  had  no  right  to  file  the  demurrer  without  leave.  Cook 
v.  Norwood,  558. 

Vacating  judgment  after  the  term. 

7.  On  a  continuance  of  the  motion.  Under  section  40  of  the  Prac- 
tice act,  a  court  may,  during  the  term,  set  aside  any  judgment  upon  good 
and  sufficient  cause  shown  by  affidavit,  and  when  a  motion  is  made  to 
vacate  a  judgment  at  the  same  term,  the  court  is  authorized  to  continue 
such  motion  and  grant  the  same  at  the  next  term.  And  the  fact  that  a 
precept  may  have  been  issued  upon  a  judgment  of  the  county  court 
against  lots  for  unpaid  assessments,  and  one  of  the  lots  sold,  will  not  pre- 
clude the  exercise  of  this  power.  People  ex  rel.  Johnson  v.  Springer, 
542. 

Opening  and  closing  the  argument. 

8.  Before  the  jury.  The  party  against  whom  judgment  would  be 
given  as  to  a  particular  issue,  whether  affirmative  or  negative,  in  case  no 
proof  was  offered  on  either  side,  has  the  burden  of  proof,  and  has  the 
right  to  open  and  close  the  case,  whether  plaintiff  or  defendant.  There- 
fore a  party  seeking  to  condemn  land  for  right  of  way,  on  the  question 
of  the  assessment  of  the  damages  to  be  paid,  has  the  right  to  open  and 
close  the  case  to  the  jury.  McReynolds  et  al.  v.  Burlington  and  Ohio 
River  Railway  Co.  152. 

Withdrawing  motion  for  new  trial. 

9.  Of  the  right.  There  is  no  error  in  allowing  a  party  to  withdraw 
his  motion  for  a  new  trial  after  the  opposite  party  consents  that  the 
motion  be  allowed.  There  is  nothing  to  preclude  a  party  from  withdraw- 
ing a  motion  made  by  him,  and  the  consenting  of  the  adverse  party  to  its 
allowance  can  make  no  difference.     Ibid.  152. 

Withdrawal  of  plea. 

10.  The  practice  is  well  settled  that  a  defendant  may,  in  the  discre- 
tion of  the  court,  abandon  any  part  of  his  defence  during  the  trial,  and 
hence  there  is  no  error  in  allowing  a  defendant  to  withdraw  his  plea  of 
the  general  issue  in  assumpsit,  and  rely  on  his  special  pleas.  Leonard 
▼.  Patton,  99. 


INDEX.  (too 


PRACTICE.     Continued. 
In  case  of  reversal  and  remandment. 

11.  Action  of  the  trial  court  in  case  a  judgment  of  reversal  of  the 
Appellate  Court  is  reversed  in  the  Supreme  Court.  A  decree  of  the 
circuit  court  giving  equitable  relief  against  several,  was  reversed  by  the 
Appellate  Court,  and  the  cause  remanded,  with  directions  to  dismiss 
the  bill  as  to  one  of  the  original  defendants,  which  was  accordingly  done; 
but  after  this,  on  writ  of  error  from  this  court,  the  judgment  of  the 
Appellate  Court  was  reversed  for  want  of  jurisdiction,  and  that  court 
directed  to  dismiss  the  writ  of  error  issued  therefrom,  which  it  did. 
The  circuit  court  then,  on  motion,  vacated  its  order  of  dismissal,  leaving 
the  original  decree  stand  as  when  first  entered:  Held,  no  error,  and  that 
on  the  reversal  of  the  order  of  the  Appellate  Court  it  was  as  if  it  had 
never  been  made,  and  that  complainant  was  entitled  to  be  restored  to  his 
rights  under  the  original  decree.  Gage  v.  Chicago  Theological  Semi- 
nary, 508. 

On  reversal,  with  general  directions. 

12.  Practice  in  the  court  below.  Where  a  decree  has  been  reversed 
by  this  court  on  the  merits,  finding  that  there  is  no  equity  in  the  bill,  and 
the  complainant  is  entitled  to  no  relief,  and  the  cause  is  remanded  for 
further  proceedings  in  conformity  with  the  opinion  of  this  court,  nothing 
remains  to  be  done  by  the  court  below  but  to  dismiss  the  bill.  In  such 
case  that  court  has  no  authority  to  allow  any  amendment  to  the  bill. 
Newberry  et  al.  v.  Blatchford  et  al.  584. 

13.  Effect  of  disregarding  the  mandate  of  this  court,  Although  it 
may  be  the  duty  of  the  court  below,  in  such  case,  to  dismiss  the  bill  upon 
motion,  on  the  filing  of  the  mandate  of  the  Supreme  Court,  which  it  re- 
fuses to  do,  yet  if  it  afterward,  on  the  final  hearing,  does  dismiss  such 
bill,  although  an  amended  bill  has  been  allowed  to  be  filed,  there  is  no 
cause  of  complaint.     Ibid.  584. 

In  mandamus. 

14.  Traversing  facts  after  demurrer  to  answer — discretion.  "Where 
a  demurrer  to  an  answer  to  a  petition  for  a  mandamus  has  been  over- 
ruled, this  court,  in  its  discretion,  may  or  may  not  allow  an  issue  of  fact 
to  be  made.  It  will  be  allowed  when  the  ends  of  justice  seem  to  demand 
it,  otherwise  it  will  be  denied.  People  ex  rel.  Damron  v.  McCormich 
et  al.  184. 

Directing  the  jury  as  to  their  finding. 

15.  The  practice  of  withdrawing  the  evidence  from  the  jury,  although 
looked  on  with  disfavor,  is  nevertheless  admissible  in  cases  where  there 
is  no  evidence  to  support  some  one  essential  allegation,  and  without 
proof  of  which  no  recovery  can  be  had.     Frazer  v.  Howe  et  al.  563. 

16.  Of  the  office  and  effect  of  motion  to  exclude  all  the  evidence. 
Motions  to  exclude  evidence,  and  to  instruct  the  jury  to  find  for  the  de- 
fendant for  the  want  of  proof  of  a  material  fact  essential  to  a  recovery, 
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PRACTICE.    Directing  the  jury  as  to  their  finding.     Continued. 
are  in  the  nature  of  demurrers  to  evidence,  and  hence  they  admit  not 
only  all  that  the  testimony  proves,  but  all  that  it  tends  to  prove.     Frazer 
v.  Howe  et  al.  563. 

17.  If  there  is  no  evidence  before  the  jury  on  a  material  issue,  in  favor 
of  the  party  holding  the  affirmative  of  that  issue,  on  which  the  jury  can, 
in  the  eye  of  the  law,  reasonably  find  in  his  favor,  the  court  may  exclude 
the  evidence,  or  direct  the  jury  to  find  against  the  party  so  holding  the 
affirmative;  but  when  there  is  such  evidence  before  the  jury,  it  must  be 
left  to  them  to  determine  its  weight  and  effect.     Ibid.  563. 

18.  It  is  not  within  the  province  of  the  court,  on  such  a  motion,  to 
weigh  the  evidence  and  ascertain  where  the  preponderance  is.  The 
function  of  the  court  is  limited  strictly  to  determining  whether  there  is 
or  is  not  evidence  legally  tending  to  prove  the  fact  affirmed,  leaving  out 
of  view  the  effect  of  all  modifying  or  countervailing  evidence.     Ibid.  563. 

19.  A  question  of  fact,  as  settled  by  the  preponderance  of  the  evi- 
dence, can  not  be  determined  by  the  court  on  objection  to  the  introduc- 
tion of  evidence,  or  on  motion  to  exclude  evidence.     Ibid.  563. 

20.  In  a  suit  upon  a  note  by  an  assignee  taking  before  maturity,  for 
value,  without  notice  of  the  defence  interposed,  it  is  not  erroneous  to 
instruct  the  jury  to  find  for  the  plaintiff  the  amount  appearing  to  be  due 
on  the  note.     Cook  v.  Norwood,  558. 

PBACTICE  IN  THE  SUPKEME  COURT. 
"Who  mat  assign  error. 

1.  A  party  will  not  be  allowed  to  avail  himself  of  an  error  which  does 
him  no  harm.     Worden  v.  Crist  et  al.  326. 

2.  As  to  debtor  whose  right  of  redemption  is  gone.  Where  a  party's 
land  has  been  sold  under  decree  of  foreclosure,  and  the  time  of  redemp- 
tion has  passed  as  to  him,  he  is  in  no  position  to  complain  of  an  error 
of  the  court  in  awarding  a  writ  of  assistance  to  the  purchaser  under  the 
decree,  even  if  a  legal  redemption  may  have  been  made  by  a  judgment 
creditor,  who  alone  has  the  right  to  complain  of  being  kept  out  of  pos- 
session. The  debtor  might  perhaps  have  made  an  application  to  the 
court  for  an  order  directing  the  master  to  sell  the  premises  again,  if  the 
redemption  was  legal,  and  on  refusal  to  make  such  order,  have  taken 
advantage  of  the  error  in  this  court.     Thornley  v.  Moore,  496. 

3.  Where  the  defendant  in  a  decree  of  foreclosure  fails  to  redeem 
within  twelve  months  after  a  sale  of  the  mortgaged  premises,  he  ceases 
to  have  any  interest  in  or  concern  with  the  land  itself,  whatever  interest 
he  may  have  had  in  his  creditor's  redeeming.     Ibid.  496. 

AS  TO  RULINGS  IN  CHANCERY. 

4.  In  the  admission  or  rejection  of  evidence.  In  chancery  cases, 
the  practice  is  not  to  reverse  for  erroneous  rulings  in  the  admission  or 
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PEACTICE  IN  THE  SUPREME  COURT. 
As  TO  rulings  IN  CHANCERY.     Continued. 
exclusion  of  evidence,  unless  it  is  seen,  after  an  inspection  of  the  entire 
record,  that  different  rulings  might  have  induced  a  different  decree. 
Smith  et  al.  v.  Long,  485. 

5.  Where  the  entire  record  is  before  this  court,  embracing  not  only 
the  evidence  admitted,  but  also  that  excluded,  unless  it  can  see  on  such 
record  that  there  is  error  in  the  decree  below  it  will  be  affirmed.  Ibid. 
485. 

Res  judicata — how  presented. 

6.  On  a  second  appeal  in  the  same  case  to  the  Supreme  Court,  the 
record  presenting  the  same  questions  decided  in  the  first  appeal,  the 
question  of  res  judicata  may  be  presented  and  considered  without  any 
formal  plea.     Newberry  et  al.  v.  Blatchford  et  al.  584. 

Former  adjudication. 

7.  In  the  Supreme  Court — how  far  conclusive — and  in  what  manner 
to  be  reviewed.  A  decision  of  a  case  on  its  merits  by  an  appellate  court 
is  final  as  to  the  matters  decided,  and  conclusive  upon  the  parties  upon  a 
second  appeal  or  writ  of  error  in  the  same  case.  And  a  restatement  of 
his  case  by  a  complainant  after  the  merits  of  the  controversy  have  been 
determined  against  him  by  a  court  of  last  resort,  although  his  amended 
bill  may  contain  some  new  matter  that  would  not  have  been  impertinent 
in  the  original  bill,  will  not  give  such  party  such  a  standing  in  court  as 
to  enable  him  to  demand  another  adjudication  of  his  cause  on  a  second 
appeal.     Ibid.  584. 

8-  The  Supreme  Court  has  no  power  to  review  a  previous  decision  in 
the  same  case,  except  on  petition  for  rehearing,  presented  in  conformity 
with  its  rules.  After  a  rehearing  has  been  had  the  court  will  not  re-open 
the  discussion  of  the  same  questions  previously  determined,  on  the  ap- 
plication of  the  same  parties,  especially  when  no  new  or  different  ques- 
tions are  presented.     Ibid.  584. 

9.  When  binding  on  one  not  a  party.  While  the  rights  of  no  one  are 
to  be  barred  or  cut  off  by  a  decree  until  he  has  had  his  day  in  court,  yet 
when  a  decision  is  made  by  this  court  in  a  case  in  which  it  has  jurisdic- 
tion, touching  the  construction  of  a  will,  which  is  binding  upon  the  par- 
ties before  the  court,  it  will  be  conclusive  as  to  the  same  question  of  law 
when  presented  by  another  party  interested  in  the  same  fund,  under  the 
same  will.     Ibid.  584. 

Of  a  second  appeal. 

10.  What  matters  involved.  A  second  appeal  in  the  same  case,  when 
the  first  decision  covers  the  merits  of  the  controversy  in  all  its  bearings, 
brings  up  only  the  subsequent  proceedings  had  after  the  mandate  of  the 
court  of  last  resort  was  sent  down.     Ibid.  584. 

11.  What  questions  will  be  considered — how  far  matters  are  res 
judicata.     See  FORMER  ADJUDICATION,  6  to  9. 

47—106  III. 
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PEESUMPTIONS. 
Of  law  and  fact. 

1.  Assignment  of  note— presumption  as  to  the  time,  in  the  absence 
of  proof.     See  ASSIGNMENT,  1. 

2.  As  to  identity  of  grantee  in  a  deed,  where  there  are  two  of  the 
same  name.     See  CONVEYANCES,  4. 

3.  As  to  delivery  of  a  deed— presumption  arising  from  possession 
of  the  deed  by  the  grantee.     See  DELIVEEY  OF  DEEDS,  2. 

4.  In  favor  of  a  judgment  by  confession  entered  in  vacation.  See 
CONFESSION  OF  JUDGMENT,  2. 

PEINCIPAL  AND  SURETY.     See  SUEETY,  2. 

PEOCESS. 
Execution. 

1.  Issued  after  the  death  of  the  plaintiff— when  valid  and  when  not. 
An  execution  sued  out  upon  a  judgment  after  the  death  of  the  plaintiff 
therein,  by  his  administrator,  without  first  having  revived  the  judgment 
in  his  favor,  by  scire  facias,  or  filing  his  letters  of  administration,  under 
the  statute,  is  absolutely  void,  and  no  rights  can  be  acquired  under  the 
same.     Meyer  v.  Mintonye,  414. 

Writ  of  possession. 

2.  When  it  will  be  awarded.     See  WEIT  OF  POSSESSION,  1. 
Defective  process  oe  service.  ( 

3.  Waiver  by  appearance  and  pleading  to  the  merits.  See  AP- 
PEAEANCE,  1,  2,  3. 

PUECHASEES. 
Taking  subject  to  incumbrance. 

1.  As  to  liability  to  pay  the  mortgage  debt.  Property  conveyed  sub- 
ject to  a  lien  or  incumbrance  does  not  impose  any  personal  liability  upon 
the  grantee  to  the  person  holding  the  lien;  and  an  agreement  between 
certain  creditors  taking  a  conveyance  of  real  property  in  trust  to  secure 
themselves,  in  which  they  "agree  with  each  other  to  advance  our  due 
proportion  of  the  amount  which  may  be  necessary  to  clear  said  property 
from  liens  and  incumbrances,"  creates  no  obligation  on  their  part  to  any 
one  else  for  the  payment  of  such  liens  or  incumbrances.  Condict  v. 
Flower  et  al.  105. 

Purchaser  of  an  equity. 

2.  Chargeable  with  notice.     See  ASSIGNMENT,  6. 

Widow's  homestead  right. 

3.  Purchaser  of  the  fee — of  his  relation  to  the  homestead  estate. 
See  TENANCY  IN  COMMON,  1,  2,  3. 
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QUO  WARRANTO. 
Of  the  pleadings. 

1.  Requisites  of  the  plea  of  the  respondent.  On  an  information  in 
the  nature  of  a  quo  warranto  against  one  exercising  the  office  of  mayor 
of  a  city,  it  is  incumbent  on  the  respondent  to  show  title  to  the  office  to 
prevent  judgment  of  ouster.  But  in  such  a  case,  involving  public  inter- 
ests, mere  technical  objections  to  the  plea  will  not  be  regarded.  It  is 
not  necessary  in  the  plea  to  deny  the  relator's  right  to  the  office,  when 
the  facts  stated  show  he  has  no  such  right.  Crook  v.  The  People  ex  rel. 
Jayne,  237. 

2.  In  such  case,  the  plea  of  the  respondent,  showing  his  election  to 
the  office  of  mayor,  stated  that  the  special  election  was  called  in  pursu- 
ance of  an  ordinance  passed  by  the  city  council  after  the  adoption  of  the 
general  Incorporation  act,  such  council  being  in  office  at  the  time  the 
general  law  was  adopted:  Held,  that  the  plea  was  not  obnoxious  to  the 
objection  that  it  failed  to  show  by  whom  the  special  election  was  called, 
and  that,  the  authority  to  call  the  same  existing  in  public  law,  it  was 
not  necessary  to  specially  plead  it.     Ibid.  237. 

EAILKOADS. 
Signals  at  highway  ckossings. 

1.  Of  what  character.     See  NEGLIGENCE,  3. 

In  case  of  leased  lines. 

2.  Liability  of  lessee  company,  in  case  of  injury  from  negligence 
of  servant  of  lessor,  having  control  of  the  lessee's  trains — and,  gen- 
erally,  as  to  duties  and  liabilities  of  the  lessee  company.  See  NEG- 
LIGENCE, 4  to  8. 

RATIFICATION. 
Contracts  between  husband  and  wife. 

When  made  prior  to  July  1,  1874,  may  be  subsequently  ratified  by 
the  parties.     See  HUSBAND  AND  WIFE,  2. 

KEDEMPTION. 
Redemption  fbom  judicial  sales. 

1.  By  whom,  other  than  the  judgment  debtor — and  of  the  rights 
acquired  thereby.  The  mere  act  of  redeeming  from  a  judicial  sale  may 
be  done  by  one  not  having  the  right  to  redeem,  as  well  as  by  one  having 
such  right,  provided  the  purchaser  sees  proper  to  accept  of  the  amount  of 
the  charge  or  incumbrance,  and  the  effect  of  such  redemption  will  be  to 
divest  all  the  rights  acquired  under  the  sale.  If  the  redemption  be  made 
by  a  judgment  creditor,  in  order  to  be  availing  to  him  under  his  statutory 
right  to  redeem,  and  to  pass  the  title  in  case  of  a  second  sale  in  satisfac- 
tion of  his  own  judgment,  he  must  have  a  valid  execution,  followed  by 
a  sheriff's  deed  executed  in  conformity  with  the  statute.     It  does  not 
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REDEMPTION.    Redemption  fbom  judicial  sales.     Continued. 

follow  that  because  a  redemption  in  fact  has  been  effected,  the  redeem- 
ing creditor  will  get  a  good  title  to  the  land,  without  the  existence  of  the 
conditions  named.     Meyer  v.  Mintonye,  414. 

2.  So  in  this  case,  land  had  been  sold  under  a  decree  of  foreclosure 
of  a  mortgage,  and  the  administrator  of  a  deceased  judgment  creditor 
sued  out  an  execution  on  the  judgment  in  the  name  of  the  deceased 
plaintiff,  without  reviving  such  judgment  or  filing  and  recording  a  copy 
of  his  letters  of  administration  in  the  office  of  the  clerk  of  the  court,  and 
deposited  with  the  sheriff  the  amount  necessary  to  redeem  from  the 
master's  sale,  and  caused  a  levy  to  be  made  upon  the  premises  as  a 
redemption  creditor.  The  purchaser  at  the  master's  sale  accepted  the 
redemption  money  of  the  sheriff,  and  the  property  Was  again  sold  and 
purchased  by  the  administrator,  to  whom  a  sheriff's  deed  was  made,  and 
the  purchaser  at  the  prior  sale  thereupon  assigned  his  certificate  of  pur- 
chase to  him,  upon  which  the  administrator  also  received  a  master's  deed: 
Held,  the  administrator  derived  no  title  from  either  the  sheriff's  or 
master's  deed,  because  the  execution  under  which  the  redemption  and 
sheriff's  sale  were  made,  was  void,  and  conferred  no  right  to  redeem,  and 
because  by  the  acceptance  of  the  redemption  money  by  the  first  pur- 
chaser, his  purchase,  and  all  rights  thereunder,  were  effectually  destroyed, 
and  hence  no  deed  could  be  made  to  him  or  any  one  else  on  his  certificate 
of  purchase.     Ibid.  414. 

3.  Redemption  by  judgment  creditor — what  right  or  title  he  acquires 
thereby.  As  the  acceptance  of  the  money  necessary  to  redeem  from  a 
master's  sale,  by  the  purchaser,  deposited  by  one  having  no  right  to  re- 
deem, is  simply  to  extinguish  all  rights  under  the  purchase,  the  legal 
effect  of  such  redemption  is  to  place  the  creditor  so  redeeming  in  the 
same  position  in  respect  to  the  land  as  if  it  had  not  been  previously  sold, 
but  this  is  all.  It  does  not  relieve  him  of  the  duty  of  seeing  that  he  was 
proceeding  under  legal  process.  The  maxim  of  caveat  emptor  applies 
as  well  in  cases  where  there  has  been  a  redemption  as  where  there  has 
not.     Ibid.  414. 

4.  Redemption  without  right — not  to  operate  as  a  transfer  of  cer- 
tificate of  purchase.  Where  a  party  under  a  void  execution  deposits 
with  the  sheriff  a  sum  sufficient  to  redeem  from  a  prior  master's  sale 
of  the  premises,  which  is  accepted,  the  sole  object  being  to  extinguish 
the  prior  purchaser's  title  under  his  purchase,  and  to  enable  the  re- 
demption creditor  to  acquire  the  title  by  a  sale  under  his  execution, 
which  fails  on  account  of  his  execution  being  void,  the  court  will  have 
no  right  to  hold  the  transaction  as  a  purchase  and  assignment  of  the 
prior  purchaser's  certificate  of  purchase,  as  that  would  be  to  make  a  con- 
tract for  the  parties.     Ibid.  414. 

5.  By  judgment  creditor — right  limited  to  cases  provided  for  in  the 
statute.    While  the  law  authorizing  redemptions  from  foreclosure  and 
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execution  sales  is  remedial  in  its  character,  and  should  not,  therefore, 
be  defeated  on  merely  technical  grounds  in  cases  fairly  brought  within 
its  provisions,  yet  the  right  of  redemption  from  such  sales  is  purely 
statutory,  and  courts  are  not  warranted  in  extending  such  right  to  a 
class  of  cases  which  the  legislature  has  not  seen  proper  to  provide  for. 
Thornley  v.  Moore,  496. 

6.  What  judgment  creditors  may  redeem.  Under  the  statute  it  is 
clear  that  none  but  judgment  creditors  in  courts  of  record  can  exercise 
the  right  to  redeem  as  judgment  creditors.     Ibid.  496. 

7.  Redemption  under  transcript  of  justice's  judgment  filed  in  cir- 
cuit court.  A  party  died  after  having  recovered  a  judgment  before  a 
justice  of  the  peace,  and  the  return  of  an  execution  thereon,  and  after 
his  death  a  decree  of  foreclosure  of  a  mortgage  which  had  been  given 
by  him  was  rendered  and  a  sale  made,  when  his  administrator  caused 
a  transcript  of  the  justice's  judgment  to  be  filed  in  the  office  of  the 
clerk  of  the  circuit  court,  and  his  letters  of  administration,  and  sued 
out  an  execution  upon  such  judgment,  and  he  then  assigned  the  judg- 
ment to  one,  who,  after  the  expiration  of  twelve,  and  before  the  expira- 
tion of  fifteen,  months,  paid  to  the  sheriff  levying  the  execution  the 
amount  necessary  to  redeem  from  the  foreclosure  sale,  which  the  sheriff 
tendered  to  the  purchaser  under  such  sale,  who  refused  to  receive  the 
same:  Held,  that  there  was  no  valid  redemption  made,  and  that  the 
court  did  not  err  in  awarding  to  such  purchaser  a  writ  of  possession  after 
he  had  taken  out  his  deed.     Ibid.  496. 

8.  Refusal  of  officer  to  make  sale  of  land  after  redemption  by  judg- 
ment creditor — liability  on  official  bond.  If  a  master  or  sheriff,  aftei 
a  redemption  has  been  properly  made  by  a  judgment  creditor,  refuses 
or  neglects  to  proceed  and  sell  the  premises  again,  as  required  by  the 
statute,  he  and  his  sureties  will  be  liable  on  his  official  bond  to  any  one 
who  may  be  injured  thereby.     Ibid.  496. 

On  bill  to  redeem. 

9.  From  sale  under  trust  deed — of  the  terms  of  redemption — rents 
and  profits — improvements.     See  CHANCERY,  5,  6. 

RELEASE. 
Release  op  one  of  several  obligors. 

1.  Who  may  avail  of  the  defence  as  to  the  release  of  the  others.  If 
one  maker  of  a  note  is  discharged  by  the  release  of  the  other  maker,  the 
former  alone  can  avail  of  such  defence.  Such  a  defence,  like  the  pleas 
of  infancy,  limitations,  and  the  like,  is  purely  personal,  and  the  fact  that 
such  maker  is  released  by  operation  of  law  is  no  just  ground  for  setting 
aside  a  confession  of  judgment  by  him  for  the  amount  of  the  note,  at 
the  instance  of  another  one  of  his  creditors.  A  man  may  rightfully  pay 
or  secure  a  just  debt,  though  barred  by  statute,  or  discharged  by  bank- 
•    ruptcy,  or  released  by  operation  of  law.     Thomas  v.  Mueller  et  al.  36. 
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REMEDIES. 
New  remedy  given  by  statute. 

1.  Applies  to  prior  cause  of  action.  Under  the  act  of  1881,  amenda- 
tory of  section  253  of  the  Eevenue  law,  so  far  as  it  gives  a  new  remedy- 
to  enforce  the  lien  on  land  for  taxes  by  foreclosure  in  equity,  the  remedy 
may  be  used  or  employed  to  enforce  a  preexisting  right,  as  well  as  one 
subsequently  accruing.  It  makes  no  difference  when  the  cause  of  action 
arose, — the  remedy,  when  given,  may  be  availed  of.  Biggins  v.  The 
People,  270. 

Collection  of  taxes. 

2.  Remedy  by  foreclosure — to  what  it  is  limited.   See  TAXATION,  15. 

Goods  sold  for  cash. 

3.  Check  given  which  is  dishonored — trover  lies  to  recover  the  goods. 
See  TROVER,  1. 

Use  of  street  for  railway  switch. 

4.  Remedy  of  adjacent  owner — at  law,  not  in  chancery.  See 
CHANCERY,  7. 

TO  ENFORCE  LIABILITY  OF  CARRIERS. 

5.  Of  the  remedies.     See  ACTIONS  AND  DEFENCES,  3,  4. 

Death  of  plaintiff. 

6.  In  judgment  in  justice's  court — how  the  judgment  may  be  en- 
forced.    See  JUDGMENTS,  2. 

RENTS  AND  PROFITS. 
On  bill  to  redeem  from  trustee's  sale. 

Of  an  adjustment  as  to  rents  and  profits.     See  CHANCERY,  5. 

REPEAL  OF  STATUTE.     See  STATUTES,  7,  8. 

RES  JUDICATA.     See  FORMER  ADJUDICATION. 

RESCISSION  OF  CONTRACTS. 
In  chancery.     See  CHANCERY,  12. 

RESULTING  TRUST.     See  TRUSTS  AND  TRUSTEES,  9,  10. 

RIGHT  OF  WAY.     See  EMINENT  DOMAIN,  1  to  5. 

SALES. 
Sale  of  personal  property. 

1.  On  sale  for  cash — rights  of  the  seller  in  case  of  non-payment 
Where  personal  property,  other  than  commercial  paper,  is  by  contract 
sold  for  cash,  to  be  paid  for  on  delivery,  the  payment  and  delivery  are  to 
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be  concurrent  acts,  and  in  such  case,  if  the  goods  are  put  into  the  pos- 
session of  the  buyer  in  expectation  that  he  will  immediately  pay  the 
price,  and  he  does  not  do  it,  the  seller  will  be  at  liberty  to  treat  the 
delivery  as  conditional,  and  he  may  at  once  reclaim  the  goods.  Cana- 
dian Bank  of  Commerce  v.  McCrea  et  al.  381. 

Gift,  as  distinguished  from  a  sale. 

2.  In  the  matter  of  dispensing  liquors.  See  INTOXICATING 
LIQUORS,  1. 

Sale  under  power  in  mortgage. 

3.  In  a  county  other  than  that  in  which  the  premises  are  situate—' 
as  to  mortgages  executed  before  the  statute  on  that  subject  took  effect. 
See  MORTGAGES  AND  DEEDS  OF  TRUST,  11,  12. 

Sale  for  cash. 

4.  Under  power  in  mortgage  — giving  a  check  for  the  purchase 
price.     Same  title,  13. 

Judicial  sales. 

5.  Doctrine  of  caveat  emptor  is  applied  to  protect  those  making 
sales.  The  doctrine  of  caveat  emptor  is  applied  to  judicial  sales  for 
the  protection  of  those  conducting  them,  and  not  for  the  benefit  of  heirs 
and  legatees  repudiating  them.     Brandon  et  al.  v.  Brown,  Exr.  519. 

6.  Minor  repudiating,  required  to  refund  what  he  has  received  from 
the  sale.  This  court  has  repeatedly  decided  that  when  a  minor  disaf- 
firms a  judicial  sale  by  bill  in  equity,  he  must  return,  or  offer  to  return, 
what  he  has  received,  if  it  be  in  his  power.  Repudiating  by  action  of 
ejectment  is  in  effect  the  same  as  by  bill  in  equity,  and  no  court  exercis- 
ing equitable  powers  will  allow  a  party  to  do  this  and  also  receive  the 
proceeds  of  such  sale  not  yet  paid  over  to  him.     Ibid.  519. 

7.  Strict  compliance  with  the  law  essential  to  divest  title.  In  judi- 
cial proceedings  in  invitum,  for  the  purpose  of  divesting  the  title  to  an 
estate  of  one  person  and  conferring  it  upon  another,  under  the  constitu- 
tion there  must  be  a  strict  compliance  with  the  requirements  of  the  law, 
and  the  purchaser,  in  all  such  cases,  must  know  at  his  peril  that  the  law 
has  been  complied  with.  If  this  is  not  done,  he  fails  to  acquire  a  good 
title,  however  much  he  may  pay  for  the  property.  Meyer  v.  Mintonyet 
414. 

8.  Sale  under  void  execution — is  also  void.  The  validity  of  every 
execution  sale,  and  the  sheriff's  deed  thereon,  depends  upon  the  officer's 
authority  to  make  such  sale,  and  that  depends  in  all  cases  upon  the  char- 
acter and  validity  of  the  process  under  which  he  acts.  If,  by  reason  of 
the  judgment  being  void,  or  having  for  any  cause  become  incapable  of 
being  enforced  by  execution,  as,  where  some  of  the  parties  to  it  have 
died,  and  there  has  been  no  subsequent  revivor  of  it,  and  execution 
should  nevertheless  be  sued  out,  it  will  confer  no  authority  upon  the 
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officer  executing  it,  and  a  sale  under  it,  and  a  deed  made  in  pursuance 
thereof,  will  be  absolutely  null  and  void.     Meyer  v.  Mintonye,  414. 

9.  Of  an  execution  issued  after  the  death  of  the  plaintiff— when 
valid  and  when  not.  An  execution  sued  out  upon  a  judgment  after  the 
death  of  the  plaintiff  therein,  by  his  administrator,  without  first  having 
revived  the  judgment  in  his  favor,  by  scire  facias,  or  filing  his  letters  of 
administration,  under  the  statute,  is  absolutely  void,  and  no  rights  can 
be  acquired  under  the  same.     Ibid.  414. 

10.  Redemption  from  judicial  sale — by  whom — and  of  the  rights 
acquired  thereby.     See  REDEMPTION,  1  to  7. 

SET-OFF. 

Judgments  between  different  parties. 

1.  Whether  set  off  at  law,  or  only  in  equity.  Judgments  not  between 
the  same  parties  can  not  be  set  off  at  law,  and  it  devolves  upon  the  party 
seeking  to  set  off  a  judgment  in  his  favor  against  A  and  B,  as  to  a  judg- 
ment by  A  for  the  use  of  C,  against  such  party  complainant,  to  show 
some  equitable  ground  for  being  protected  against  the  judgment  so  held 
by  A.  It  is  not  enough  that  complainant  may  have  shown  his  rights  are 
equal  to  those  of  C,  the  beneficial  plaintiff  in  that  judgment.  Unless 
the  complainant  can  show  they  were  superior  to  any  equitable  claim 
which  could  be  urged  in  favor  of  the  beneficial  plaintiff,  he  can  not  suc- 
ceed.    Howe  Machine  Co.  v.  Hickox  et  al.  461. 

SLANDER. 

Malice. 

1.  Implied  from  speaking  actionable  words.  In  an  action  for  slan- 
der, in  which  a  plea  of  justification  was  interposed,  the  court  instructed 
the  jury,  in  substance,  that  the  words  "he  perjured  himself,"  "you  swore 
to  a  lie,"  (having  reference  to  the  plaintiff's  testimony  in  a  suit,)  when 
spoken  concerning  a  person  in  the  hearing  of  others,  are  what  the  law 
terms  "actionable  words, "  and  from  the  speaking  of  such  words  the  law 
implies  malice,  and  presumes  that  the  person  concerning  whom  the 
words  are  spoken  is  damaged:  Held,  that  the  instruction  stated  the  law 
correctly.     Mitchell  v.  Milholland,  175. 

2.  Malice  in  fact  need  not  be  proved.  In  an  action  for  slander  the 
law  does  not  require  malice  in  fact  to  be  proven,  as  malice  is  implied 
from  the  speaking  of  slanderous  words.     Ibid.  175. 

SLEEPING  CAR  COMPANY. 

As  a  carrier. 

Duty  and  liability — remedy  of  passenger.     See  CARRIERS,  1,  2,  3. 
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SPECIAL  ASSESSMENTS. 
Pboperty  of  counties. 

1.  Exemption — liability  of  property  of  counties,  cities,  etc.  Exemp- 
tion from  taxation  does  not  exempt  from  special  assessments.  The  con- 
stitution makes  a  distinction  between  taxation  and  such  assessments. 
While  it  provides  that  the  General  Assembly  may  exempt  the  property 
of  the  State,  counties  and  other  municipalities  from  the  former,  it 
makes  no  such  provision  as  to  the  latter,  but  on  the  contrary  authorizes 
the  legislature  to  vest  the  corporate  authorities  of  cities,  towns  and  vil- 
lages with  power  to  make  local  improvements  by  special  assessments, 
without  any  restriction  as  to  the  property  to  be  assessed.  McLean 
County  v.  City  of  Blooming  ton,  209. 

2.  The  exemption,  not  the  inclusion  of  the  property  liable  to  special 
assessments,  must  specifically  appear.  The  general  language  of  the 
statute  authorizing  cities,  etc.,  to  make  improvements  by  special  assess- 
ments, includes  the  property  of  counties,  cities,  etc.,  as  well  as  private 
property.     Ibid.  209. 

3.  While  the  State  may  not  authorize  corporate  authorities  to  levy 
special  assessments  upon  the  property  of  the  United  States,  as  it  would 
be  an  invasion  of  the  rights  of  a  distinct  sovereignty,  no  such  reason 
exists  as  between  the  several  agencies  of  the  State  government,  which  are 
subject  to  its  control  and  direction.  It  may  authorize  a  burthen  to  be 
imposed  on  one  of  its  agencies  to  the  extent  it  is  benefited  by  another 
agency,  for  the  benefit  of  the  entire  public.     Ibid.  209. 

4.  How  payment  enforced  against  property  of  county.  Real  estate 
of  a  county  can  not  be  sold  for  a  special  assessment  levied  by  a  city 
for  a  public  improvement,  and  the  title  passed  to  private  parties  or  to  the 
city.  In  such  case  the  amount  should  be  paid  out  of  the  county  treasury, 
and  should  this  not  be  done,  mandamus  would  lie  to  compel  it;  but  be- 
fore this  step  can  be  taken  a  judgment  at  law  must  be  obtained  for  the 
amount.     Ibid.  209. 

5.  Former  decision.  In  Craw  v.  Village  of  Tolono,  96  111.  255, 
holding  that  no  personal  liability  could  be  enforced  against  the  owner  of 
land  on  account  of  a  special  assessment,  but  that  it  must  be  collected 
from  the  property  itself,  it  was  not  intended  to  overrule  the  case  of  Tay- 
lor v.  The  People  ex  rel.  66  111.  322,  and  hold  that  public  property 
could  be  sold  in  such  cases;  nor  was  it  intended  to  overrule  Higgins  v. 
City  of  Chicago,  18  111.  276,  and  Scammon  v.  City  of  Chicago,  42  111. 
192,  and  hold  that  public  property  was  not  liable  to  special  assessments, 
but  it  was  intended  only  to  lay  down  a  rule  in  regard  to  the  special 
assessment  of  property  of  private  owners.     Ibid.  209. 

Retubn  of  the  assessment. 

6.  As  to  the  time,  in  order  to  obtain  judgment.  Under  section  279 
of  the  Revenue  act,  special  assessments  not  returned  to  the  county  col- 
lector on  or  before  the  first  day  of  March  next  after  they  are  due,  may  be 
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so  returned  on  or  before  the  first  day  of  March  in  the  succeeding  year, 
and  if  not  returned  on  or  before  that  day  they  are  barred,  and  no  judg- 
ment can  be  obtained  for  the  sale  of  the  property  assessed.  Sections  153 
and  154  of  the  act  relating  to  cities  and  villages  have  no  application, 
except  as  to  special  assessments  levied  by  a  city,  village  or  town  under 
that  act.  Section  279  not  conflicting  with  any  part  of  the  Park  act,  must 
be  held  to  include  all  public  park  assessments.  People  ex  rel.  Johnson 
v.  Springer,  542. 

Judgment  op  confirmation. 

7.  But  a  part  of  the  general  proceeding.  The  confirmation  of  a 
special  assessment,  for  some  purposes  is  a  final  judgment,  as  an  appeal 
or  writ  of  error  lies  to  review  it;  but  upon  application  for  judgment 
against  the  land  upon  which  the  assessment  has  been  made,  the  previous 
judgment  of  confirmation  must  be  regarded  as  but  a  part  of  one  and  the 
same  proceeding,  and  the  court  never  loses  jurisdiction  until  the  pro- 
ceeding is  for  some  cause  discontinued,  or  culminates  in  a  judgment 
against  the  land.     Kilmer  v.  The  People  ex  rel.  Johnson,  529. 

Amendment. 

8.  As  to  affidavit  of  commissioners — without  notice.  See  AMEND- 
MENTS, 1. 

The  Drainage  act. 

9.  Special  assessments  thereunder.     See  DRAINAGE  ACT,  1  to  5. 

SPECIFIC  PERFORMANCE.     See  CHANCERY,  11. 

STATUTES. 
Construction  of  statutes. 

1.  Rules  of  construction.  In  construing  a  statute  the  courts  are  not 
confined  to  the  words  employed,  but  may  look  to  the  preceding  law  and 
other  statutory  provisions  relating  to  the  same  subject.  The  plain  literal 
reading  of  language  may  be  departed  from  when  it  is  required  to  avoid 
an  absurd  consequence,  or  to  carry  out  the  manifest  intention.  Wabash, 
St.  Louis  and  Pacific  Railway  Co.  v.  Binhert  et  al.  298. 

2.  Changing  the  common  law.  It  is  a  familiar  rule  of  construction, 
that  a  statute  is  not  to  be  construed  as  changing  the  common  law  further 
than  its  terms  expressly  declare.  Canadian  Bank  of  Commerce  v. 
McCrea  et  al.  281. 

3.  Strict  construction  of  penal  statutes,  or  those  relating  to  crimes. 
The  doctrine  of  strict  construction  of  statutes  imposing  penalties  and 
fines  has  been  long  established  and  uniformly  applied  by  this  court. 
Hankins  v.  The  People,  628. 

4.  Section  1  of  the  act  relating  to  statutes,  providing  that  "all  gen- 
eral provisions,  terms,  phrases  and  expressions  shall  be  liberally  con- 
strued, in  order  that  the  true  intent  and  meaning  of  the  legislature  may 
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be  fully  carried  into  effect,"  applies  to  all  statutes, — those  defining  crimes 
and  providing  for  their  punishment,  as  well  as  others.  It  does  not  re- 
quire the  court  to  bring  cases  of  a  like  nature,  not  named  in  terms  or  by 
clear  implication,  into  a  statute,  nor  yet  to  give  a  narrow  and  restricted 
meaning  to  the  language  employed,  but  to  fairly  and  reasonably  carry  out 
the  legislative  intent.     Hankins  v.  The  People,  628. 

5.  As  to  effect  of  excluding  a  particular  matter.  As  a  general  rule 
the  exclusion  of  one  subject  or  thing  in  a  statute  is  the  exclusion  of  all 
other  things.  So  the  exclusion  of  the  power  of  the  court  to  impose  a 
fine  of  less  than  $100,  by  implication  gives  the  power  to  impose  a  fine  for 
more  than  that  sum.     Ibid.  628. 

AS  TO  THE  TITLE  OP  AN  ACT. 

6.  Whether  the  provisions  of  an  act  are  expressed  in  the  title — of 
the  "Act  to  incorporate  the  Dixon  and  Quincy  Railroad  Company" — 
authorizing  townships  to  give  aid  to  the  company,  etc.  The  fourth  sec- 
tion of  the  act  approved  March  4,  1869,  entitled  "An  act  to  incorporate 
the  Dixon  and  Quincy  Bailroad  Company, "  assumes  to  confer  on  town- 
ships power  to  subscribe  to  the  capital  stock  of  or  to  make  donations  to 
said  company,  and  provides  for  elections  to  decide  as  to  such  subscrip- 
tions or  donations,  for  taxation  for  the  payment  of  the  same  if  voted,  and 
for  the  issue  of  bonds  to  represent  the  same,  etc.  It  is  held  that  section 
does  not  cover  and  embrace  a  subject  not  expressed  in  the  title  of  the  act, 
within  the  meaning  of  the  provision  in  the  constitution  of  1848,  declar- 
ing that  "no  private  or  local  law  which  may  be  passed  by  the  General 
Assembly  shall  include  more  than  one  subject,  and  that  shall  be  em- 
braced in  the  title,"  and  is  therefore  not  unconstitutional.  The  pro- 
visions in  such  section  are  so  far  germane  to  the  subject  expressed  in 
the  title  as  to  be  fairly  embraced  therein.  Town  of  Abington  v.  Cabeen, 
200. 

Repeal  of  statute. 

7.  Effect  upon  corporate  rights  acquired  under  the  statute  repealed. 
The  repeal  of  the  statute  under  which  a  corporation  has  been  organized, 
when  the  repealing  act  contains  a  saving  clause  in  favor  of  corporations 
created  and  rights  acquired  under  the  act  repealed,  which  are  declared 
not  to  be  affected  by  the  repeal,  will  not  destroy  the  existence  of  such 
corporation,  nor  affect  any  of  its  equitable  rights  acquired  before  the 
repeal,  and  it  may  subsequently  acquire  the  legal  title  to  property  before 
held  for  it  in  trust.     Preachers'  Aid  Society  v.  England,  125. 

Repeal  by  implication. 

8.  It  is  a  familiar  doctrine  that  repeals  by  implication  are  not  favored, 
and  that  the  earliest  statute  continues  in  force  unless  the  two  acts  are 
clearly  inconsistent  with  and  repugnant  to  each  other,  or  unless  in  the 
later  statute  some  express  notice  is  taken  of  the  former  plainly  indicating 
an  intention  to  repeal  it.     And  where  two  statutes  are  seemingly  repug- 
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nant,  they  should,  if  possible,  be  so  construed  that  the  later  may  not 
operate  as  a  repeal  of  the  former  by  implication.  Holton  v.  Daly,  Admx. 
131. 

Statutes  constkued. 

9.  Appeals  in  cases  relating  to  "revenue" — the  88th  section  of  the 
Practice  act,  as  amended  in  1879,  includes  special  assessments.  Pot- 
win  v.  Johnson,  532.     See  APPEALS  AND  WRITS  OF  ERROR,  7. 

10.  Assignment  of  warehouse  receipt — effect  to  be  given  thereto — 
under  section  24  of  the  "Warehouse  act  of  1871.  Canadian  Bank  of 
Commerce  v.  McCrea  et  al.  281.     See  WAREHOUSE  RECEIPTS,  3. 

11.  Consolidating  several  causes  of  action.  The  statute  requiring 
parties  in  suits  before  justices  of  the  peace  to  consolidate  all  their  re- 
spective demands,  or  be  barred  from  a  further  action,  and  the  decisions 
thereon,  have  no  bearing  or  application  to  suits  brought  in  courts  of 
record.     McDole  v.  McDole,  452. 

12.  Construction  of  statutes — whether  a  strict  or  liberal  construc- 
tion— application  of  the  rule  in  section  1  of  the  act  relating  to  statutes, 
to  statutes  relating  to  crimes.  Hankins  v.  The  People,  628.  See 
CRIMINAL  LAW,  23. 

13.  Death  from  wrongful  act — the  remedy  given  by  the  act  of  1853, 
not  affected  by  section  123  of  the  act  of  1872  concerning  the  surviving 
of  actions  to  recover  damages  for  an  injury  to  the  person.  Holton  v. 
Daly,  Admx.  131.     See  DEATH  FROM  WRONGFUL  ACT,  2. 

14.  Drainage  act — to  what  extent  of  tract  the  assessment  is  limited. 
Section  14  of  the  Drainage  act  construed  in  Moore,  Ex'x.  v.  The  People 
ex  rel.  Lewis,  376.     See  DRAINAGE  ACT,  1. 

15.  Dram-shop  act — sale  of  liquor  to  a  minor — and  of  a  gift,  as 
distinguished  from  a  sale — meaning  of  the  word  "sell,"  in  the  act. 
Siegel  v.  The  People,  89.     See  INTOXICATING  LIQUORS,  1. 

16.  Forfeiture  for  non-payment  of  taxes — adding  to  the  back  taxes, 
"penalties,  interest  and  costs."  Sections  129,  229,  and  277  of  the  Reve- 
nue act,  construed  in  Biggins  v.  The  People,  270.     See  TAXATION,  19. 

17.  Penalty  for  keeping  gaming  house — of  the  limit  for  the  first 
offence.  Section  127  of  the  Criminal  Code  construed  in  Hankins  v. 
The  People,  628.     See  CRIMINAL  LAW,  16. 

18.  Jurisdiction  in  cases  of  misdemeanor — not  exclusive  in  justices 
of  the  peace.  Section  381  of  the  Criminal  Code  construed  in  Hankins 
▼.  The  People,  628.     See  CRIMINAL  LAW,  15. 

19.  Lien  for  taxes,  and  "costs,  interest  or  penalty" — under  acts  of 
1872  and  1881.     Biggins  v.  The  People,  270.     See  TAXATION,  14. 

20.  Misdemeanor— jurisdiction,  not  exclusive  injustices  of  the  peace, 
under  section  381  of  the  Criminal  Code.  Hankins  v.  The  People,  628. 
See  CRIMINAL  LAW,  15. 
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21.  Municipal  offices  and  officers — reorganization  under  the  general 
law — of  the  various  questions  relating  to  the  offices  and  officers,  elec- 
tions, etc.  The  general  Incorporation  act  construed  in  Crook  v.  The 
People  ex  rel.  Jayne,  237. 

22.  Negotiable  instruments — what  so  regarded.  The  statute  con- 
strued in  Canadian  Bank  of  Commerce  v.  McCrea  et  al.  281.  See 
NEGOTIABLE  INSTRUMENTS,  1,  2. 

23.  Permanent  survey  of  land — setting  aside  surveyor's  report  and 
appointing  new  commission,  after  verdict,  and  trial  de  novo,  under 
act  of  March  29,  1869.  Atkins  v.  Huston  et  al.  492.  See  PERMA- 
NENT SURVEY  OF  LAND,  1. 

24.  Pleading — in  criminal  cases — special  pleas  dispensed  with — 
evidence  under  plea  of  not  guilty.  Section  423  of  the  Criminal  Code. 
Hankins  v.  The  People,  628.     See  CRIMINAL  LAW,  20. 

25.  Redemption  by  judgment  creditors— limitations  of  the  right. 
The  statute  construed  in  Thornley  v.  Moore,  496.  See  REDEMP- 
TION, 5,  6. 

26.  Road  and  bridge  tax — upon  the  valuation  of  what  year  to  be 
extended.  Section  119  of  the  Road  and  Bridge  act  of  1879,  construed 
in  Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  Binkert  et  al.  298. 
See  TAXATION,  13. 

27.  Sale  under  power  in  mortgage — in  a  county  other  than  that 
in  which  the  premises  are  situate — as  to  mortgages  executed  before 
section  14,  chap.  95,  Rev.  Stat,  went  into  effect.  McConneaughey  v. 
Bogardus  et  al.  321.  See  MORTGAGES  AND  DEEDS  OF  TRUST, 
11,  12. 

28.  Special  assessment — of  the  time  within  which  to  be  returned,  so 
as  to  obtain  judgment.  Section  279  of  the  Revenue  act,  and  sections 
153  and  154  of  the  act  relating  to  cities  and  villages,  construed  in  People 
ex  rel.  Johnson  v.  Springer,  542.     See  SPECIAL  ASSESSMENTS,  6. 

29.  Stock  running  at  large — of  elections  in  respect  thereto  —  by 
counties,  by  towns,  and  other  legal  subdivisions.  The  "Stock  law" 
construed  in  Bach  et  al.  v.  Ammons,  406.  See  STOCK  RUNNING  AT 
LARGE,  1  to  7. 

30.  City  taxes — of  the  necessary  proceedings  to  constitute  the  levy 
a  valid  one.  The  various  statutes  construed,  in  Mix  v.  The  People 
ex  rel.  Shaw,  425.     See  TAXATION,  11. 

31.  Taxation  of  non-resident' s  property  brought  into  the  State  after 
May  1.  The  statute  construed,  in  Johnson  v.  Lyon,  64.  See  TAXA- 
TION, 5,  6. 

32.  Delinquent  tax  list — recording  the  same — date  of  filing  the  list 
need  not  be  stated,  under  section  188  of  the  Revenue  act  of  1872.  Mia 
v.  The  People  ex  rel.  Shaw,  425.     See  TAXATION,  21. 
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33.  Transcript  of  justice's  judgment — at  whose  instance  it  may  be 
certified  to  the  circuit  court,  under  section  95,  chapter  79,  Eev.  Stat. 
Thornley  v.  Moore,  496.  See  TRANSCEIPT  OF  JUSTICE'S  JUDG- 
MENT, 1. 

STATUTE  OF  FKAUDS. 
Not  to  protect  fraud. 

1.  The  Statute  of  Frauds  was  not  intended  to  facilitate  the  perpetra- 
tion of  or  to  protect  fraud,  but  to  prevent  it;  and  the  courts  will  not  per- 
mit the  statute  to  be  used  as  an  engine  of  fraud.  Union  Mutual  Life 
Ins.  Co.  v.  White,  67. 

Of  the  writing  required. 

2.  The  writing,  to  meet  the  requirement  of  the  Statute  of  Frauds, 
need  not  give  all  the  details  of  the  contract,  but  it  must  express  the  sub- 
stance of  the  contract  with  reasonable  certainty,  either  by  its  own  terms 
or  by  reference  to  some  other  agreement  or  matter  from  which  it  can  be 
ascertained  with  like  reasonable  certainty.  The  contract  can  not  rest 
partly  in  writing  and  partly  in  parol.     Frazer  v.  Howe  et  al.  563. 

3.  "Where  letters  are  offered  to  prove  a  contract  not  to  be  performed 
within  a  year,  which  fail  to  show  an  unqualified  agreement  between  the 
parties,  both  in  respect  to  the  quantity  of  goods  to  be  delivered  and  the 
price  to  be  paid  for  them,  and  the  Statute  of  Frauds  is  relied  on,  there 
will  be  no  error  in  refusing  them  in  evidence  to  show  a  contract  evi- 
denced in  writing.     Ibid.  563. 

Becovery  under  quantum  meruit. 

4.  "Where  a  party,  under  a  verbal  contract,  is  to  introduce  a  certain 
brand  of  lime  within  a  certain  territory,  and  work  up  a  trade  in  the  same, 
and  sell  no  other  kind  of  lime  for  the  period  of  five  years,  in  which 
period  he  is  to  devote  all  the  time  and  means  reasonably  necessary  to 
introduce  such  lime  to  the  public,  for  which  he  is  to  have  the  exclusive 
right  to  sell  such  lime  within  such  territory,  and  receive  the  same  at 
reduced  rates,  and  under  such  contract  he  expends  large  sums  of  money, 
and  bestows  much  labor  in  successfully  working  up  an  extensive  trade, 
and  the  other  party,  after  such  trade  is  so  established,  refuses  to  comply 
with  his  part  of  the  contract,  and  sets  up  the  Statute  of  Frauds  in  avoid- 
ance thereof:  Held,  that  the  party  first  named  will  be  entitled,  under 
quantum  meruit,  to  recover  the  amount  so  expended  by  him  in  working 
up  such  trade,  and  the  value  of  his  time  and  services,  and  that  of  his 
employes,  in  effecting  the  object  of  the  contract,  and  evidence  of  the 
parol  contract  is  admissible  in  a  suit  to  recover  the  same.     Ibid.  563. 

Sale  of  land  by  parol. 

5.  Part  performance.  The  payment  of  the  purchase  money  for 
land,  taking  possession  under  the  contract  to  convey,  and  the  making 


INDEX.  751 


STATUTE  OF  FRAUDS.     SaiiE  of  land  by  parol.     Continued. 

of  lasting  and  valuable  improvements  upon  the  land,  in  equity,  will  take 
a  parol  sale  out  of  the  Statute  of  Frauds.     McNamara  et  al.  v.  Garrity, 
384. 
Promise  to  pay  debt  of  another. 

6.  A  promise  to  pay  the  debt  of  another,  after  the  debt  has  been 
already  incurred,  is  void,  unless  such  promise  is  made  in  writing.  Den- 
ton et  al.  v.  Jackson,  433. 

Change  of  terms  of  sale,  by  parol. 

7.  Pledge  of  title  to  land  to  indemnify  surety — not  in  writing — the 
ninth  section  of  the  statute  in  relation  to  trusts,  construed.  A  pur- 
chased a  tract  of  land  and  took  a  bond  for  a  deed  from  B,  the  vendor. 
The  premises  had  before  been  sold  on  the  foreclosure  of  a  prior  mort- 
gage, and  to  cut  off  a  dower  right  in  the  wife  of  the  mortgagor,  B  pro- 
cured an  assignment  of  the  certificate  of  purchase  to  his  son,  who  received 
a  master's  deed  investing  him  with  a  clear,  legal  title,  and  A,  after  pay- 
ment of  the  purchase  money,  procured  B  to  become  his  surety  upon  a 
note  for  $1000,  agreeing  that  the  title  might  remain  in  B's  son  as  an 
indemnity  to  B,  until  such  note  should  be  paid:  Held,  on  bill  by  the 
assignee  of  A  for  specific  performance,  that  the  agreement  respecting 
the  holding  of  the  title  by  B's  son  as  an  indemnity  to  the  vendor  was 
not  within  the  Statute  of  Frauds,  and  was  valid  and  binding,  though  not 
in  writing.     Worden  v.  Crist  et  al.  326. 

8.  The  ninth  section  of  the  Statute  of  Frauds  was  intended  to  pre- 
vent persons  holding  the  title  to  land  from  creating  a  trust,  appointing  a 
trustee,  and  declaring  who  should  be  the  beneficiary,  and  declaring  the 
terms  of  the  trust  in  any  other  manner  than  in  writing.  It  was  not 
intended  to  prevent  the  holder  of  the  legal  title  from  agreeing  with  the 
holder  of  the  equitable  title  upon  other  and  different  terms  and  condi- 
tions than  those  originally  agreed  upon,  when  the  latter  shall  be  enti- 
tled to  a  conveyance  of  the  legal  title.  Such  parties  may  verbally  agree 
upon  new  terms  for  the  conveyance  of  the  legal  title,  or  may  rescind  the 
contract  altogether.     Ibid.  326. 

STAYING  PROCEEDINGS. 
In  case  of  decree  in  vacation. 

Until  objections  can  be  heard  at  the  next  term.  See  DECREE  IN 
VACATION,  1. 

STOCK  RUNNING  AT  LARGE. 
Of  elections  in  respect  thereto. 

1.  By  counties,  and  by  towns,  or  other  legal  subdivisions.  A  county, 
after  the  adoption  of  township  organization,  although  a  number  of  the 
towns  of  the  county  have  already  adopted  the  Stock  law,  prohibiting 
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stock  from  running  at  large,  may  vote  upon  the  question  of  Stock  law  as 
a  county.     Bach  et  at.  v.  Amnions,  406. 

2.  Towns  that  have  adopted  the  Stock  law  as  towns,  can  vote  again 
on  that  question  at  a  county  election,  within  five  years  from  the  date  of 
their  having  voted  to  restrain  stock  in  such  towns.     Ibid.  406. 

3.  The  act  known  as  the  "Stock  law,"  expressly  provides  for  two 
kinds  of  elections,  one  to  be  held  by  counties,  as  such,  and  the  other  by 
certain  legal  subdivisions  of  the  county,  namely:  precincts,  townships, 
incorporated  cities,  villages  and  towns.     Ibid.  406. 

4.  Where  an  election  is  held  under  the  act  by  the  county,  resulting  in 
favor  of  restraining  cattle  from  running  at  large,  such  vote  is  binding  on 
the  county,  and  every  precinct,  township  or  other  integral  part  thereof, 
for  a  period  of  five  years,  without  regard  to  whether  such  integral  sub- 
division voted  for  or  against  the  law.  In  such  case  there  is  no  power 
in  the  county,  or  in  any  subdivision  thereof,  to  call  or  hold  another  elec- 
tion for  the  purpose  of  reconsidering  the  question  until  after  the  expira- 
tion of  five  years.     Ibid.  406. 

5.  But  if,  at  such  county  election,  a  majority  of  the  votes  cast  are  in 
favor  of  stock  running  at  large,  the  county  may,  from  year  to  year,  resub- 
mit the  question  until  a  majority  vote  is  obtained  in  favor  of  the  prohibi- 
tion. And  the  vote  at  such  county  election  resulting  in  permitting  stock 
to  run  at  large  will  only  be  binding  on  such  townships,  precincts,  etc., 
as  vote  that  way,  and  the  Stock  law,  prohibiting  stock  from  running  at 
large,  will  nevertheless  be  in  full  force  and  effect  in  such  towns,  pre- 
cincts, etc.,  as  vote  for  its  adoption.     Ibid.  406. 

6.  Moreover,  so  long  as  the  county  votes  against  the  law,  or  in  favor 
of  stock  running  at  large,  any  township  or  precinct  may,  under  section 
5,  call  an  election  for  the  purpose  of  submitting  the  question  again  to 
the  voters  thereof,  and  this  may  be  done  without  regard  to  how  such 
town  or  precinct  voted  at  the  county  election;  and  if  a  majority  of  the 
votes  cast  at  such  election  is  against  adopting  the  law,  the  question  may 
be  again  submitted  to  the  voters  of  such  town  or  precinct  until  the  law 
is  adopted,  after  which  such  town  or  precinct  can  not  resubmit  it  again 
until  after  the  expiration  of  five  years.     Ibid.  406. 

7.  If,  however,  in  the  meantime  a  county  election  is  legally  called  to 
vote  on  the  question,  such  town  or  precinct  adopting  the  law  will  have 
the  same  right  to  vote  upon  the  question  as  every  other  town  or  precinct, 
notwithstanding  five  years  may  not  have  elapsed  since  such  town  or 
precinct  election;  and  should  its  vote  at  such  county  election  be  again 
in  favor  of  the  law,  its  provisions  will  continue  to  be  in  force  in  such 
precinct  or  town,  notwithstanding  a  majority  of  the  county  may  have 
Toted  against  it.     Ibid.  406. 
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STKEETS. 

AS  TO  THE  USE  OP  STREETS. 

1.  Powers  of  municipal  corporations.  See  CORPORATIONS, 
23,  24. 

Vacating  town  plat. 

2.  Of  the  rights  of  the  owner — effect  as  to  streets,  etc.  See  TOWN 
PLAT,  1  to  8. 

Dedication  for  a  public  street.    See  DEDICATION,  1,  2. 

SUBKOGATION. 

Only  in  equity. 

1.  The  doctrine  of  subrogation  is  a  creature  of  equity,  and  has  no 
application  to  an  action  at  law,  as,  in  ejectment.  That  action  lies  for 
the  purpose  of  determining  the  legal  title  to  land,  and  the  equities  of  the 
parties,  whether  real  or  supposed,  can  not  be  adjusted  in  it,  and  such 
equities  are  not  affected  by  such  a  proceeding.     Meyer  v.  Mintonye,  414. 

SURETY. 
"Whether  the  relation  exists. 

1.  Where  a  late  school  treasurer  was  found  to  be  in  default,  and  the 
trustees  of  schools  were  willing  to  take  notes,  with  security,  for  the  sum 
due  the  school  fund,  and  notes  were  accordingly  drawn  and  executed  by 
the  treasurer,  who  took  them  to  the  sureties  on  his  bond,  and  they  signed 
the  same,  there  being  no  fraud  practiced  on  them  to  induce  them  to 
execute  the  notes,  it  was  held,  that  their  relation  to  the  principal  was 
that  of  sureties,  and  nothing  else.  Baird  et  al.  v.  Trustees  of  Schools, 
657. 

Principal  and  surety. 

2.  Assignment  by  the  latter  of  collateral  paper  held  as  indemnity- 
right  of  action  in  the  former.     See  ASSIGNMENT,  3,  4. 

SURVEYS. 
Permanent  survey  op  land.    See  that  title. 

TAXATION. 
"Credits"— subject  to  taxation. 

1.  Constitutionality  of  the  statute.  Under  the  statute,  "credits"  are 
required  to  be  taxed,  and  the  statute  is  not  subject  to  any  constitutional 
objection,  even  if  the  property  for  which  the  credit  was  given  is  also 
taxable.  They,  like  other  personal  property,  are  required  to  be  listed 
by  the  owner,  if  a  resident  of  the  State,  or  if  it  be  controlled  by  an 
agent,  then  by  the  agent.     Goldgart  v.  The  People  ex  rel.  Goar,  25. 

2.  As  to  the  situs  of  credits.  If  the  owner  of  credits  resides  in  the 
State,  there  is  jurisdiction  over  his  person  and  over  his  credits,  which 
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in  the  law,  in  the  absence  of  anything  showing  they  have  a  situs  else- 
where, accompany  him.  If  he  is  absent  from  the  State,  but  the  credits 
are  in  fact  here,  in  the  hands  of  an  agent,  for  renewal  or  collection,  with 
the  view  of  reloaning  the  money  by  the  agent  as  a  permanent  business, 
they  have  a  situs  here  for  the  purpose  of  taxation.  Goldgart  v.  The 
People  ex  rel.  Goar,  25. 

3.  A  non-resident  creditor  having  debts  due  him  from  residents  of 
the  State,  not  put  into  the  hands  of  an  agent  here,  is  not  liable  to  taxa- 
tion in  this  State.  Such  credits  follow  his  person,  leaving  nothing  here 
to  which  jurisdiction  can  attach,  it  being  the  credits,  not  the  debts,  which 
are  taxable.     Ibid.  25. 

Property  in  hands  of  agent. 

4.  Duty  of  agent  to  list  property  in  his  hands — duty  of  the  assessor 
if  the  agent  omit  to  do  so.  It  is  the  duty  of  one  having  property  of 
manufacturers  and  others  in  his  hands,  as  agent,  on  the  first  day  of 
May,  to  list  the  same  in  his  own  name,  as  merchandise,  in  the  town 
where  he  carries  on  such  business.  If  he  neglects  to  do  so  on  request, 
the  assessor  is  required  to  ascertain  the  amount  and  value  of  such  prop- 
erty, and  assess  the  same  in  such  agent's  name,  and  the  failure  of  the 
assessor  to  add  the  words  "as  agent, "  after  such  person's  name  on  the 
assessor's  books,  will  not  invalidate  the  assessment.  Lockwood  v.  John- 
son, 334. 

Non-resident's  property. 

5.  Brought  into  the  State  after  May  1.  On  the  1st  day  of  May, 
1879,  the  owner  of  a  lot  of  lumber,  being  a  resident  of  the  State  of 
Michigan,  shipped  the  same  to  a  lumber  yard  in  Cook  county,  in  this 
State,  rented  by  the  owner  on  May  1,  1879,  the  lumber  being  received  at 
the  yard  on  May  10,  1879:  Held,  that  such  lumber  was  not  subject  to 
assessment  for  taxation  for  that  year,  and  its  assessment  was  without 
warrant  of  law,  and  that  a  decree  perpetually  enjoining  the  collection  of 
the  tax  was  proper.     Johnson  v.  Lyon,  64. 

6.  The  statute  in  providing  that  "the  owner  of  personal  property 
moving  into  this  State  from  another  State  between  May  1  and  Ju]y  1, 
shall  list  the  property  in  the  town  where  he  resides,"  unless  he  has  been 
assessed  for  the  property  for  that  year  in  another  State,  relates  to  a  case 
where  the  oivner  moves  into  the  State,  and  not  to  the  moving  of  the 
property.     Ibid.  64. 

Seminary  buildings  and  grounds. 

7.  Extent  of  exemption.  The  Monticello  Female  Seminary  was 
originally  located  upon  a  tract  of  eight  acres  of  land,  upon  which  were 
erected  the  buildings  of  the  institution.  Afterward  the  corporation 
acquired  three  other  tracts  of  land,  of  forty  acres,  twenty  acres,  and 
fourteen  and  three-quarter  acres.  All  these  tracts  are  within  the  com- 
mon inclosure  of  the  seminary  grounds,  with  dividing  fences  within  that 
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common  inclosure.  These  several  tracts  are  used,  a  portion  for  walks 
and  lawns  for  the  exercise  and  benefit  of  the  scholars,  a  part  for  garden- 
ing to  supply  the  institution  with  vegetables,  a  part  for  an  orchard  to 
supply  necessary  fruit  for  the  institution,  a  part  for  raising  feed  for 
stock,  for  pasturage,  and  for  woodland,  all  for  the  exclusive  use  of  the 
institution,  and  not  "otherwise  used  with  a  view  to  profit:"  Held,  the 
lands  are  exempt  from  taxation,  under  the  statute  of  exemption  relating 
to  property  of  institutions  of  learning.  Monticello  Female  Seminary 
v.  The  People,  398. 

8.  But  a  separate  block  not  in  the  common  inclosure,  without  proof 
of  its  situation  with  respect  to  the  rest  of  the  property,  or  of  what  use  is 
made  of  it,  can  not  be  held  to  be  exempt.  Ownership  alone  does  not 
bring  it  within  the  statutory  exemption.     Ibid.  398. 

Illinois  Central  railroad  lands. 

9.  Which  have  been  sold  by  the  company,  and  contract  forfeited 
for  non-payment — refunding  taxes  paid  on  land  not  subject  to  taxa- 
tion. Where  the  contract  of  the  Illinois  Central  Eailroad  Company  for 
the  sale  of  land  given  it  by  the  State  has  been  forfeited  for  non-payment 
of  any  part  of  the  deferred  payments,  and  rightfully  canceled  by  that 
company,  such  land  thereafter  in  the  hands  of  the  company  is  not  sub- 
ject to  taxation,  and  a  person  purchasing  such  land  at  tax  sale  after  such 
forfeiture,  and  paying  subsequent  taxes  thereon,  will  be  entitled  to  have 
the  payments  so  made  refunded  to  him,  as  provided  in  section  268, 
chapter  120,  of  the  Bevised  Statutes,  and  may  recover  the  same  of  the 
county  in  which  the  land  is  situate.      Champaign  County  v.  Reed,  389. 

City  taxes. 

10.  Ordinance  levying  the  same  need  not  be  published.  Under  the 
general  law  for  the  incorporation  of  cities  and  villages,  it  is  not  neces- 
sary to  publish  the  ordinances  levying  the  city  taxes,  but  only  the  ordi- 
nances making  appropriations  of  money.  The  ordinance  for  the  levy  of 
the  necessary  taxes  presupposes  antecedent  appropriations,  and  merely 
makes  a  levy  to  raise  money  to  pay  the  appropriations  already  made. 
The  total  amount  of  appropriations  legally  made  is  required  to  be  ascer- 
tained prior  to  the  passage  of  the  ordinance,  and  it  takes  effect  from 
its  passage,  without  publication  or  posting.  Mix  v.  The  People  ex  rel. 
Shaw,  425. 

11.  Of  the  necessary  proceedings  by  the  city  authorities  to  consti- 
tute the  levy  a  valid  one.  "Where  a  city  incorporated  under  the  general 
law  proceeds  to  levy  taxes  upon  the  assessment  for  State  and  county  pur- 
poses, it  is  necessary  that  the  amounts  levied  and  to  be  raised  shall  be 
certified  to  the  county  clerk,  in  order  that  the  taxes  for  the  city  may  be 
extended  and  collected  in  the  manner  provided  for  in  the  general  revenue 
laws  of  the  State.  Where  this  is  done,  it  shows  conclusively  the  election 
of  the  city  authorities  to  proceed  in  the  assessment,  extending  and  col- 
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lection  of  these  taxes  in  conformity  with  article  8  of  the  general  Incor- 
poration law  of  1872,  and  section  122  of  the  Kevenue  act.  Section  254, 
page  255,  of  the  Kevised  Statutes  of  1874,  has  no  application  to  such 
taxes.     Mix  v.  The  People  ex  rel.  Shaw,  425. 

12.  Special  taxation  for  sidewalks  —  may  be  levied  and  collected 
before  the  walk  is  built.  Where  a  city  proceeds  to  construct  a  side- 
walk under  the  "Act  to  provide  additional  means  for  the  construction 
of  sidewalks,"  approved  April  15,  1875,  and  in  force  July  1,  1875,  by 
special  taxation,  instead  of  by  assessments,  the  tax  so  levied  can  not  be 
defeated  merely  because  the  sidewalk  has  not  been  built  before  the  tax 
is  sought  to  be  collected.     Ibid.  425. 

Road  and  bridge  tax. 

13.  Upon  what  year's  assessment  to  be  extended.  The  bridge  tax 
provided  for  in  section  119  of  the  Road  and  Bridge  act  of  1879,  is  not 
required  to  be  extended  upon  the  assessment  valuation  of  the  preceding 
year,  but  upon  the  assessment  for  the  current  year.  It  is  meant  by  that 
section  that  such  tax  shall  not  exceed  forty  cents  on  the  one  hundred 
dollars,  according  to  the  assessment  of  the  previous  year;  but  when  the 
sum  to  be  levied  is  thus  fixed  by  reference  to  the  preceding  assessment, 
the  clerk  of  the  county  court  is  required  to  extend  that  sum  upon  the 
property  of  the  town  accordiDg  to  the  assessment  for  the  current  year. 
Wabash,  St.  Louis  and  Pacific  Railway  Co.  v.  Binkert  et  al.  298. 

Lien  for  taxes. 

14.  And  "costs,  interest  or  penalty" — under  acts  of  1872  and  1881. 
Section  253  of  the  Eevenue  act  of  1872,  made  not  only  the  "taxes"  on 
land  a  lien  thereon,  but  also  the  penalties,  interest  and  costs,  as  section 
292,  division  14,  of  that  act  declares  that  the  word  "tax"  or  "taxes,"  when 
used  in  that  act,  shall  include  "costs,  interest  or  penalty."  Therefore 
the  act  of  1881,  amending  section  253,  although  it,  in  terms,  makes  not 
only  the  taxes,  but  the  "penalties,  interest  and  costs"  a  lien  upon  the 
property  assessed,  creates  no  new  lien.     Biggins  v.  The  People,  270. 

Remedy  by  foreclosure. 

15.  To  what  it  is  limited.  The  statute  limits  the  remedy  in  equity 
for  the  collection  of  taxes  by  foreclosure  to  cases  where  the  "taxes  for 
two  or  more  years,  upon  the  same  description  of  property,  shall  have 
been  forfeited  to  the  State."     Ibid.  270. 

Forfeiture  of  lands  to  the  State. 

16.  What  constitutes  a  forfeiture.  Real  property  is  forfeited  to  the 
State  when,  at  any  regular  tax  sale  under  the  Revenue  act,  the  collector 
shall  offer  it  for  sale,  and  it  shall  not  be  sold  for  want  of  bidders.  Ibid. 
270. 

Effect  of  irregularities. 

17.  In  obtaining  judgment  under  which  forfeiture  was  had.  On  an 
application  for  judgment  against  land  for  the  current  and  back  taxes, 
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and  for  penalties,  interest  and  costs,  it  is  not  important  to  inquire 
whether  the  judgment  under  which  the  land  was  forfeited  to  the  State 
was  in  every  respect  in  conformity  to  law,  if  the  land  was  in  point  of 
fact  so  forfeited.  So  in  a  suit  in  chancery  for  foreclosure  in  respect  to 
taxes,  penalties,  etc.,  due  upon  forfeited  lands,  the  question  whether 
the  judgment  under  which  the  forfeiture  was  had  was  in  strict  conform- 
ity with  the  statute  will  not  be  considered.     Biggins  v.  The  People,  270. 

FORFEITURE  FOR  BACK  TAXES. 

18.  Payment  of  current  taxes — as  a  bar  to  a  forfeiture  in  respect 
to  back  taxes.  The  payment  by  the  owner  of  land,  of  the  current  taxes 
thereon,  to  which  have  been  added  back  taxes  with  penalties,  interest 
and  costs,  will  not  operate  to  avoid  a  forfeiture  of  the  land  for  such 
back  taxes,  penalties,  etc.     Ibid.  270. 

Adding  "penalties,  interest  and  costs." 

19.  Under  what  circumstances  allowable  —  the  statute  construed. 
Under  sections  129  and  229  of  the  Eevenue  act  now  in  force,  in  case  of 
real  property  having  become  forfeited  to  the  State  for  non-payment  of 
taxes,  "penalties,  interest  and  costs"  may  be  imposed  in  respect  to  such 
forfeited  real  property,  which  may  be  collected,  with  back  taxes.  In  such 
case  section  277  of  that  act  has  no  application,  as  it  has  reference  to  a 
case  where  a  tax  assessed  on  property  liable  to  taxation  has  been  pre- 
vented from  being  collected  for  any  year  or  years  on  account  of  any 
erroneous  proceedings.     Ibid.  270. 

Notice  of  application  for  judgment. 

20.  Waiver  by  defence  to  the  merits.  On  application  of  a  collector 
for  judgment  against  lands  and  lots  for  taxes,  etc.,  due  thereon,  the 
advertisement  of  the  application  stands  in  the  place  of  a  summons  in 
personal  actions  as  to  the  question  of  jurisdiction,  and  the  land  owner 
may  enter  his  appearance  the  same  as  in  personal  actions.  It  is  suffi- 
cient if  he  has  either  actual  or  constructive  notice  of  the  proceeding 
against  his  property.  He  can  not  object  to  the  sufficiency  of  the  notice, 
and  at  the  same  time  question  the  liability  of  his  property  to  the  taxes 
claimed.    Mix  v.  The  People  ex  rel.  Shaw,  425. 

Of  the  delinquent  list. 

21.  Recording  delinquent  list — date  of  filing  the  list  need  not  be 
stated.  Section  188  of  the  Eevenue  act  of  1872,  which  requires  the  col- 
lector to  file  with  the  county  clerk  the  delinquent  list  five  days  before 
the  commencement  of  the  term  at  which  application  is  to  be  made  for 
judgment,  and  making  it  the  duty  of  such  clerk  to  record  the  same  in  a 
book  kept  for  that  purpose,  does  not  require  that  the  date  of  filing  such 
delinquent  list  shall  be  set  forth  in  such  book.  It  is  enough  if  it  appears 
by  the  bill  of  exceptions  that  such  list  was  filed  in  time.     Ibid.  425. 

22.  Amending  delinquent  list — time  to  object  to  defects  or  errors  in 
the  list.    Under  section  191  of  the  Eevenue  law,  if  the  delinquent  list 
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shows  the  total  amount  of  taxes  due  on  some  of  the  property  to  be  more 
than  is  stated  in  the  advertisement,  or  if  the  list  is  erroneous,  it  may  be 
corrected,  and  if  the  party  defending  against  judgment  fails  to  point  out 
such  discrepancy,  or  any  other  omission  capable  of  being  obviated  by 
amendment,  he  waives  his  objection  thereto,  and  can  not  urge  the  same 
as  error.     Mix  v.  The  People  ex  rel.  Shaw,  425. 

Injunction  to  restrain  collection  of  taxes. 

23.     When  the  proper  remedy.     See  INJUNCTIONS,  1. 

TAX  TITLE. 

Notice  of  application  for  judgment. 

1.  Defect  therein  cured  by  appearance  and  resisting  application. 
Where  the  owner  of  land  appears  and  resists  an  application  for  judgment 
against  the  same  for  taxes,  this  is  a  waiver  of  all  objection  to  the  suffi- 
ciency of  the  notice  of  the  application,  and  gives  the  court  jurisdiction, 
and  he  or  his  grantee  will  not  be  allowed  to  urge  the  insufficiency  of  the 
notice  to  defeat  a  sale  made  under  the  judgment  of  the  court  in  such 
proceeding.     Frew  v.  Taylor,  159. 

Proof  to  support  judgment  for  taxes. 

2.  What  is  required.  On  application  for  judgment  against  land  for 
taxes,  the  collector's  report  of  the  list  of  delinquent  lands,  when  proof  is 
made  of  the  notice  of  the  application,  makes  out  a  prima  facie  case  in 
support  of  the  application,  and  judgment  will  be  rendered  upon  it  unless 
good  cause  is  shown  to  the  contrary  by  those  contesting  the  same;  and 
when  the  application  is  resisted,  and  the  objections  to  the  rendering  of 
judgment  are  overruled,  and  the  land  sold  and  a  tax  deed  taken  out,  the 
party  relying  on  such  tax  deed  is  not  required  to  prove  that  the  taxes 
were  lawfully  levied,  and  the  authority  to  collect  the  same,  to  maintain 
his  title.     Ibid.  159. 

Effect  of  mere  error. 

3.  Where  the  court  rendering  a  judgment  against  land  for  taxes  has 
jurisdiction,  the  judgment,  though  erroneous,  is  just  as  conclusive  until 
reversed  as  if  it  was  entirely  free  from  all  error.     Ibid.  159. 

Former  adjudication. 

4.  As  to  objections  filed.  Where  the  owner  of  land  appears  and  files 
objections  to  the  rendering  of  judgment  against  the  same  for  taxes, 
which  are  overruled,  the  questions  thus  put  in  issue  and  decided  against 
him  become  res  judicata,  and  he  and  his  grantee  will  be  precluded  from 
urging  the  same  matters  thus  decided  to  defeat  the  tax  title  acquired  by 
a  sale  under  the  judgment.     Ibid.  159. 

Variance — as  to  amount  of  judgment  and  bid. 

5.  As  affecting  the  validity  of  the  sale.  The  question  of  variance 
between  the  amount  of  the  judgment  against  land  for  taxes  and  the 
amount  bid  at  the  sale  not  being  jurisdictional,  can  not  affect  the  validity 
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of  the  title  acquired  at  the  sale.  It  seems  questionable  whether  the  ad- 
dition of  the  costs  to  the  amount  of  the  judgment  constitutes  any  vari- 
ance.    Frew  v.  Taylor,  159. 

Of  the  pbecept. 

6.  By  whom  to  be  issued,  in  case  of  appeal  to  circuit  court — form 
of  the  precept.  Where  judgment  has  been  rendered  against  lands  or 
lots  for  taxes,  on  appeal  to  the  circuit  court  it  is  the  duty  of  the  circuit 
clerk  to  make  and  deliver  to  the  county  clerk  a  record  of  the  lands  and 
lots  against  which  judgment  is  rendered,  substantially  as  is  required  of 
county  clerks  by  section  194  of  the  Revenue  act,  which  shall  constitute 
the  process  on  which  such  lands  shall  be  sold.  Such  record,  made  in 
substantial  compliance  with  the  statute,  will  be  sufficient,  and  it  will  not 
be  invalidated  by  the  insertion  therein  of  more  than  the  statute  requires. 
The  statute  having  prescribed  no  form  to  be  observed,  the  addition  of 
useless  but  not  repugnant  matter  will  not  vitiate  it.     Ibid.  159. 

7.  Effect  of  a  precept  also  issued  by  the  county  clerk.  "Where  a 
sufficient  precept  of  sale  of  delinquent  lands  has  been  made  out  by  the 
clerk  of  the  circuit  court  on  a  judgment  against  real  estate  for  taxes,  ren- 
dered in  that  court  on  appeal  from  the  county  court,  and  delivered  to  the 
county  clerk,  which,  alone,  is  a  sufficient  authority  for  the  sale,  a  pre- 
cept of  sale,  also  issued  by  the  county  clerk  for  the  same  purpose,  being 
an  abortive  attempt  to  confer  power  already  existing,  is  harmless,  and 
can  not  invalidate  the  sale.     Ibid.  159. 

Notice  by  the  puechaseb. 

8.  By  whom  to  be  served — and  upon  whom.  A  notice  of  a  purchase 
at  tax  sale,  addressed  only  to  the  then  present  owner  of  the  land,  and 
served  upon  him  alone,  is  insufficient  to  authorize  a  sheriffs  deed  upon 
the  certificate  of  purchase,  where  it  is  shown  .that  the  land  was  taxed  for 

'  the  year  for  which  it  was  sold,  in  the  name  of  another,  and  that  others 
were  in  occupancy  of  the  same  at  and  before  the  service  of  the  notice. 
Chappell  v.  Spire  et  al.  472. 

9.  An  affidavit  showing  the  service  of  notice  of  the  purchase  of  land 
for  taxes,  etc.,  on  the  proper  parties,  which  also  shows  that  such  notice 
was  served  before  the  assignee  giving  the  same  had  procured  an  assign- 
ment of  the  certificate  of  purchase,  is  not  sufficient.  Service  of  the 
notice  by  a  person  who,  at  some  time  afterward,  becomes  an  assignee,  is 
not  sufficient  to  authorize  a  sheriff's  deed.     Ibid.  472. 

10.  It  is  made  by  law  an  express  prerequisite  and  condition  precedent 
to  the  execution  of  any  tax  deed,  that  the  required  notice  shall  be  served 
by  the  purchaser  or  his  assignee  upon  the  person  in  whose  name  the 
taxes  were  assessed,  and  upon  all  persons  in  possession  of  the  premises. 
A  tax  title  depends  for  its  validity  upon  a  strict  compliance  with  the 
statute.    Ibid.  472. 
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11.  Under  section  5,  article  9,  of  the  constitution,  relating  to  notices 
of  tax  sales,  the  legislature  is  unrestricted  as  to  the  kind  of  notice  to  be 
given.  It  may  be  provided  that  the  notice  shall  be  by  publication,  and 
if  by  publication,  in  what  form,  or  that  it  shall  be  otherwise,  and  pre- 
scribe in  what  manner.  The  only  imperative  requirement  is,  that  occu- 
pants shall  be  served  with  personal  notice.     Frew  v.  Taylor,  159. 

12.  The  affidavit  of  the  notice  of  a  purchase  at  a  tax  sale  showed  that 
no  person  was  in  the  actual  possession  of  the  land  sold,  to  a  period  less 
than  three  months  before  the  time  of  redemption  expired,  which  is  more 
than  the  statute  requires;  that  the  land  was  assessed  in  the  name  of 
J.  M.,  and  that  he,  upon  diligent  inquiry,  could  hot  be  found  in  the 
county,  and  did  not  reside  therein  for  any  period  of  the  time  from  the 
day  of  the  sale  down  to  within  three  months  before  the  expiration  of 
the  time  of  redemption,  and  it  appeared  from  the  record  that  J.  M.  con- 
tinued to  be  owner  of  the  land  until  the  sale  for  taxes:  Held,  that  it 
was  not  the  duty  of  the  purchaser,  in  giving  notice  under  the  statute,  to 
hunt  up  other  parties  claiming  to  have  subsequently  acquired  an  interest 
in  the  property,  and  that  notice  by  publication  was  sufficient  to  entitle 
him  to  a  deed.     Ibid.  159. 

13.  The  statute  prescribes  no  form  of  notice  to  be  published,  and 
specifies  nothing  essential,  except  that  which  is  to  be  included  in  the 
body  of  the  notice, — that  is,  when  the  land  or  lot  was  purchased,  in 
whose  name  it  was  taxed,  the  description  of  the  land  or  lot,  for  what 
year  taxed,  and  when  the  time  of  redemption  expires.  It  is  no  objeo 
tion  that  it  is  directed  "to  whom  it  may  concern."    Ibid.  159. 

TENANCY  IN  COMMON. 
Widow's  homestead — and  estate  of  heirs. 

1.  Or  title  of  purchaser  of  inheritance.  "Where  a  man  dies  in'the 
occupancy  of  premises  as  his  homestead,  leaving  a  widow  and  heirs  in 
possession,  and  the  premises  exceed  the  homestead  estate  in  value,  and 
the  homestead  is  not  set  off  and  specifically  defined,  the  widow  and  the 
heirs,  until  severance  of  their  interests,  will  hold  as  tenants  in  common, 
and  on  sale  of  the  inheritance  by  the  administrator  for  the  payment  of 
debts  the  purchaser  will  take  the  place  of  the  heirs,  and  become  a  ten- 
ant in  common  with  the  widow  as  to  her  homestead  estate.  Montague 
v.  Selb  et  al.  49. 

Purchase  of  outstanding  title  by  one. 

2.  Inures  to  all.  One  co-tenant  can  not  take  advantage  of  any  de- 
fect in  the  common  title  by  purchasing  an  outstanding  title  or  incum- 
brance, and  asserting  it  against  his  companions  in  interest;  but  in  such 
case  the  purchase  is,  notwithstanding  the  design  of  the  purchaser  to 
the  contrary,  for  the  common  benefit  of  all  the  co-tenants, — and  this 
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rule  applies  whether  the  several  interests  accrue  under  the  same  instru- 
ment or  act  of  the  law.  It  is  founded  on  the  duty  which  the  connection 
of  the  parties  as  claimants  of  a  common  subject  creates.  Montague  v. 
Selb  et  al.  49. 

3.  A  purchaser  of  land  at  administrator's  sale,  in  which  land  the 
widow  of  the  intestate  has  a  homestead  estate  in  the  equity  of  redemp- 
tion, can  not  cut  off  the  widow's  right  of  homestead  by  the  subsequent 
purchase  of  a  certificate  of  purchase  given  on  a  sale  under  a  decree  fore- 
closing a  mortgage  given  by  the  intestate  and  wife,  in  which  the  home- 
stead is  released,  and  taking  out  a  master's  deed  for  the  land,  such 
purchaser  and  the  widow,  in  respect  to  her  homestead  estate,  being  ten- 
ants in  common.  The  purchaser  will  hold  such  after-acquired  title 
in  trust  for  the  common  estate,  and  the  widow  will  be  entitled  to  avail 
of  it  upon  making  ratable  contribution  of  the  amount  paid  out  for  it. 
Ibid.  49. 

TENDER 
Of  the  pbopeb  judgment. 

1.  If  the  amount  due  on  a  note  is  tendered  before  suit  is  brought 
thereon,  and  the  tender  is  kept  good  by  bringing  the  money  into  court, 
the  defendant  is  entitled  to  a  verdict  on  that  issue  when  the  tender  is 
pleaded.     Leonard  v.  Patton,  99. 

TOWN  PLAT. 

Vacating  town  plat. 

1.  By  the  owner — concurrence  of  municipal  authorities  not  essen- 
tial. The  statute  authorizing  the  owner  or  owners  of  lots  platted  as  an 
addition  to  a  town  to  vacate  the  same,  or  any  part  thereof,  does  not  re- 
quire the  concurrence  or  joint  action  of  the  municipal  authorities  with 
the  owner  of  the  premises,  but  allows  him,  of  his  own  volition  alone, 
to  vacate  the  plat,  or  part  of  it,  by  his  deed  declaring  that  fact,  subject 
only  to  the  restrictions  named  in  the  statute  that  it  shall  not  abridge  or 
destroy  the  rights  or  privileges  of  other  proprietors  in  such  plat,  and 
shall  not  authorize  the  closing  or  obstructing  of  any  public  highway  laid 
out  according  to  law.  Chapter  145  of  the  Kevised  Statutes  has  no  refer- 
ence to  such  vacations,  but  relates  exclusively  to  the  vacation  of  streets 
and  alleys  by  municipal  authorities.     Littler  v.  City  of  Lincoln,  353. 

2.  Of  the  mode  of  making  the  vacation — by  whom  it  may  be  made — 
and  what  the  instrument  declaring  the  same  must  contain.  The  stat- 
ute only  requires  that  the  owner  of  the  lots  or  blocks  within  the  part  of 
a  town  plat  sought  to  be  vacated,  shall  execute  the  deed  for  that  purpose. 
The  act  does  not  prescribe  what  the  deed  shall  contain,  further  than 
it  shall  declare  the  plat  or  part  thereof  vacated.      The  party  vacating 
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must  be  the  exclusive  owner  of  the  lots  and  blocks,  but  it  is  not  required 
that  the  deed  shall  make  exhibit  of  his  title,  nor  recite  how  he  became 
the  sole  owner.  And  a  deed  vacating  a  part  of  the  plat  of  an  addition  by 
one  person,  is  prima  facie  valid  and  conclusive  of  his  right  to  make  such 
vacation;  but  it  may  be  impeached  by  showing  that  the  party  making  it 
did  not  possess  the  capacity,  for  want  of  ownership  of  all  the  lots  in  the 
part  of  the  plat  attempted  to  be  vacated.  The  prima  facie  case  made 
by  the  production  of  such  deed  must  be  overcome  by  satisfactory  evi- 
dence of  the  disability  of  the  party  to  make  it.  Littler  v.  City  of  Lin- 
coln, 353. 

3.  Evidence  in  respect  to  ownership — presumption  of  ownership 
from  deed  of  vacation.  A  petition  of  a  party  to  a  city  council  for  leave 
to  vacate  a  plat  of  an  addition,  or  a  part  thereof,  which  states  he  was  the 
owner  of  all  the  lots  and  blocks  within  the  territory  in  which  it  is  sought 
to  have  the  plat  vacated,  except  two  lots,  is  not  sufficient  evidence  of  a 
want  of  ownership  of  the  part  so  excepted  to  overcome  the  presumption 
of  his  entire  ownership  arising  from  his  deed  of  vacation  of  the  whole 
plat,  made  at  a  subsequent  time.     Ibid.  353. 

4.  Taking  subsequent  deed,  as  evidence  of  want  of  prior  title.  The 
taking  of  a  quitclaim  or  even  a  warranty  deed  does  not  prove  that  the 
grantee  therein  had  no  prior  title.  It  is  not  an  admission  which  affords 
evidence  of  a  prior  want  of  title.     Ibid.  353. 

5.  Occupancy  by  another,  as  evidence  of  outstanding  title.  Proof 
of  the  occupancy  by  another,  of  certain  lots  in  a  plat  vacated  by  one 
claiming  to  be  the  owner  of  all  the  lots  in  such  plat,  is  not  such  evidence 
of  an  outstanding  title  as  to  defeat  his  deed  of  vacation,  as  the  occupant 
may  have  been  his  tenant.     Ibid.  353. 

6.  Who  may  object  to  the  vacation — other  proprietors.  The  rights 
and  privileges  of  other  proprietors  in  the  plat  of  an  addition  to  a  town  or 
city,  which  the  statute  protects  against  the  vacation  of  the  plat,  or  a 
part  thereof,  are  legal  rights  and  privileges,  and  such  parties  can  not  be 
affected  in  such  rights  by  the  closing  of  streets  not  adjacent  to  their 
property,  nor  directly  affording  access  thereto  and  egress  therefrom. 
Ibid.  353. 

7.  Dedication  of  streets — vacation  of  plat  before  acceptance  of  dedi- 
cation. Where  the  public  authorities  of  a  town  or  city  have  not  accepted 
a  dedication  of  the  streets  in  a  plat  on  an  addition,  and  no  public  high- 
way has  been  laid  out  according  to  law,  and  no  private  rights  in  any  of 
the  lots  or  blocks  are  involved,  no  one  has  an  interest  which  can  be 
adversely  affected  by  the  vacation  of  the  plat,  and  the  owner  so  vacating 
a  portion  of  such  plat  and  inclosing  the  streets  is  not  liable  to  any  pen- 
alty for  an  obstruction  of  the  same.     Ibid.  353. 

8.  As  to  streets  which  have  been  or  may  be  laid  out  by  the  public 
authorities.    The  vacation  of  a  plat  of  an  addition  to  a  town  or  city  will 
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not  affect  streets  laid  out  over  the  addition  by  municipal  authority,  and 
forms  no  impediment  to  the  future  laying  out  of  streets  across  the  terri- 
tory affected.  It  has  simply  the  effect  to  withdraw  the  proposed  dedica- 
tion of  the  streets,  as  shown  upon  the  plat.  Littler  v.  City  of  Lincoln, 
353. 

TRANSCRIPT  OF  JUSTICE'S  JUDGMENT. 
Certified  to  ciecuit  ootjet. 

1.  At  whose  instance.  Under  section  95,  chapter  79,  of  the  Revised 
Statutes,  entitled  "Justices  and  Constables,"  a  justice  of  the  peace  has 
no  authority,  on  his  own  motion,  to  certify  to  the  clerk  of  the  circuit 
court  a  transcript  of  a  judgment  and  proceedings  before  him,  for  the 
purpose  of  making  the  same  a  judgment  in  the  circuit  court.  This  can 
only  be  done  at  the  instance  of  the  plaintiff  in  the  judgment.  It  can 
not  be  done  at  the  request  of  the  administrator  of  the  deceased  plaintiff, 
as  he  is  not  the  plaintiff  in  the  judgment.     Thornley  v.  Moore,  496. 

TROVER. 
When  it  will  lie. 

1.  Trover  lies  for  the  recovery  of  goods  sold,  the  possession  of  which 
is  obtained  by  an  attempted  payment  by  check  which  is  dishonored. 
Canadian  Bank  of  Commerce  v.  McCrea  et  al.  281. 

TRUSTS  AND  TRUSTEES. 
Teust  foe  the  benefit  of  ceeditors. 

1.  Cestui  que  trust  bound  by  his  appointment  by  acquiescence.  A 
debtor  made  a  written  proposition  to  certain  of  his  creditors,  offering 
to  convey  real  estate,  subject  to  incumbrances  thereon,  to  any  person 
selected  by  them  as  a  trustee  to  manage  the  property  and  remove  prior 
incumbrances,  which  was  accepted  by  such  creditors,  and  one  of  the 
creditors  was  selected  by  all  the  others,  except  one,  to  act  as  trustee,  and 
the  debtor,  in  a  few  days  after,  conveyed  to  the  trustee  for  all  the  cred- 
itors accepting,  who  thenceforward  managed  such  property  and  advanced 
moneys  to  remove  incumbrances,  without  any  dissent  or  objection  by  the 
creditor  who  did  not  originally  concur  in  the  selection  of  the  trustee: 
Held,  that  the  creditor  not  a  party  to  the  selection  of  the  trustee  should 
be  bound  by  his  tacit  acquiescence  in  the  acting  of  the  one  as  trustee, 
and  should  not  be  heard  to  deny  his  being  selected  as  such.  Condict  v. 
Flower  et  al.  105. 

2.  When  contract  binding  on  parties  accepting  proposition  made  to 
them  and  another.  Where  a  debtor  offers,  in  writing,  to  seven  of  his 
creditors,  to  convey  his  property,  subject  to  certain  conditions,  to  such 
person  as  they  may  select  as  trustee,  for  the  purpose  of  securing  their 
demands,  and  six  of  such  creditors  accept  the  proposition,  and  the 


764  INDEX. 


TRUSTS  AND  TRUSTEES. 
Trust  for  the  benefit  of  creditors.  Continued. 
debtor,  waiving  the  non-acceptance  as  to  the  other,  conveys  the  property 
to  the  trustee  selected,  who  takes  charge  of  and  manages  the  trust  prop- 
erty for  the  creditors  accepting,  the  written  proposition  so  accepted  will 
be  a  binding  contract  on  the  creditors  accepting  the  same.  Condict  v. 
Flower  et  al.  105. 

3.  Parties  bound  by  agreement  under  which  conveyance  is  made  in 
part  fulfillment.  "Where  an  agreement,  in  writing,  is  made  between  a 
debtor  and  certain  of  his  creditors,  whereby  the  debtor  is  to  convey  his 
property,  subject  to  existing  incumbrances,  to  a  trustee  selected  by  them, 
which  incumbrances  the  creditors  agree  to  discharge  by  assuming  such 
indebtedness  in  proportion  to  their  several  demands,  and  such  convey- 
ance is  accordingly  made  by  the  debtor  to  the  trustee,  this  will  not  merge 
the  written  agreement,  but  the  agreement  and  the  conveyance  will  stand 
together,  and  the  creditors  will  be  personally  liable  for  any  deficiency  of 
the  advances  made  by  the  trustee  which  the  proceeds  of  the  property  fail 
to  satisfy  in  removing  the  incumbrances  on  the  trust  property.  Ibid. 
105. 

4.  Right  to  contribution  where  one  creditor  advances  in  excess  of 
his  share.  And  where  the  trustee  was  president  of  a  bank,  one  of  the 
principal  creditors,  and  in  making  the  advances  to  relieve  the  trust  prop- 
erty of  incumbrances  used  the  money  of  the  bank,  giving  his  notes  there- 
for, as  trustee,  it  was  held,  that  the  bank,  in  fact  having  made  such 
advances,  and  in  excess  of  its  share,  was  in  equity  entitled  to  a  personal 
decree  against  the  other  creditors,  in  its  own  name,  for  a  contribution  in 
respect  to  such  advances,  to  make  the  common  security  available  for  all. 
Ibid.  105. 

5.  Contract  construed  as  to  assumption  of  another  person's  debt. 
A  debtor  in  failing  circumstances  proposed  to  certain  creditors,  in  writ- 
ing, to  convey  to  a  trustee,  for  their  benefit,  certain  real  estate,  subject 
to  all  liens  and  incumbrances  then  standing  of  record  against  the  same, 
and  concluded,  "and  I  to  be  kept  harmless  from  any  personal  liability  for 
or  on  account  of  any  suits  or  liens  against  said  property  about  to  be  con- 
veyed," which  offer  was  accepted,  and  a  conveyance  accordingly  made: 
Held,  that  the  provision  of  indemnity  against  personal  liability  was  not 
on  account  of  debts  incurred  in  respect  of  the  property,  but  was  against 
personal  liability  on  account  of  any  suits  or  liens  against  the  property, 
and  did  not  render  the  creditors  liable  for  a  debt  of  the  grantor  in  respect 
to  a  building  on  the  property,  when  the  mechanic's  lien  had  been  lost  or 
cut  off.     Ibid.  105. 

6.  Interest  on  sums  advanced  by  trustee  to  remove  incumbrances. 
Where  a  trust  deed  conveying  property  to  a  trustee  in  trust  for  certain 
creditors,  allows  the  trustee  ten  per  cent  interest  upon  payments  made 
from  the  proceeds  of  the  trust  property  to  discharge  prior  incumbrances, 
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that  rate  may  be  retained  on  all  advances  made  which  are  reimbursed  by 
the  proceeds  of  the  property,  but  not  on  any  excess  of  such  advances  in 
which  a  personal  liability  is  sought  to  be  enforced  against  the  creditors 
named  in  the  trust  deed.  As  to  that,  only  six  per  cent  is  recoverable. 
But  if  the  trustee  purchases  any  of  the  trust  property,  at  a  sale  of  the 
same  under  a  prior  trust  deed,  which  was  bearing  ten  per  cent  interest, 
and  this  is  necessary  to  protect  the  title,  the  same  rate  may  be  allowed 
him  by  way  of  subrogation  to  the  rights  of  the  prior  creditor  whose  debt 
is  discharged  by  the  sale.     Condict  v.  Flower  et  al.  105. 

Of  the  legal  title. 

7.  On  conveyance  of  land  in  trust — whether  the  legal  title  vests  in 
the  trustee  or  the  person  for  whose  use  the  conveyance  was  made.  The 
owner  of  lands  executed  a  deed  therefor  to  one  as  trustee,  reciting 
therein,  that  whereas,  the  grantor  was  desirous  of  doing  something  with 
the  means  then  in  his  hands,  for  the  benefit  of  the  superannuated  preach- 
ers of  the  Illinois  Conference  of  the  Methodist  Episcopal  Church,  and 
for  the  widows  and  orphans  of  such  preachers  as  might  be  deceased,  and 
in  consideration  thereof  conveyed  the  lands,  "to  have  and  to  hold  said 
premises  unto  him,  said  (grantee),  in  trust  for  the  uses  and  purposes 
hereinafter  named,  that  is  to  say:  in  trust  for  the  Preachers'  Aid  Society 
of  the  Illinois  Conference  of  the  Methodist  Episcopal  Church,  to  be  by 
it  disbursed,"  etc.,  and  "when  the  Preachers'  Aid  Society  of  said  confer- 
ence shall  have  been  organized,  and  put  upon  a  working  footing,  then 
the  said  (grantee)  is  to  convey  said  premises  to  said  society,  to  be  by  it 
held  in  the  same  manner  and  for  the  same  uses  and  purposes,"  etc.  It 
was  held,  that  as  the  trust  declared  in  such  deed  required  that  the  legal 
title  should  pass  in  fee,  such  a  title  was  thereby  vested  in  the  grantee. 
Preachers'  Aid  Society  v.  England,  125. 

8.  When  the  statute  transfers  the  legal  estate  to  the  use.  Where  a 
conveyance  is  made  to  one  in  trust,  who  is  to  hold  the  legal  title  until  a 
corporation  competent  to  take  the  title  and  perform  the  trust  shall  be 
created  "and  put  upon  a  working  footing,"  when  the  trustee  is  required 
to  convey  to  such  corporation,  the  case  is  not  one  in  which  the  statute 
transfers  the  legal  estate  to  the  use.     Ibid.  125. 

Resulting  trust. 

9.  Whether  it  arises.  Where  two  persons  purchased  forty  acres  of 
land,  under  a  verbal  agreement  between  themselves  that  one  was  to  pay 
one-fourth  of  the  price  for  ten  acres  off  a  certain  side  of  the  tract,  and  he 
paid  his  fourth  of  the  purchase  money,  which  in  effect  was  used  directly 
in  the  purchase  of  the  entire  tract,  and  the  other  took  a  deed  to  himself 
for  the  whole,  it  was  held,  that  a  trust  resulted  by  operation  of  law  in 
favor  of  the  party  so  bargaining  for  the  one -fourth  as  to  his  part  of  the 
tract,  and  that  the  Statute  of  Frauds  had  no  application  to  the  case. 
McNamara  et  al.  v.  Qarrity,  384. 
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10.  If  one  person  purchases  land  with  the  money  of  another,  and 
takes  a  deed  in  his  own  name,  though  done  under  a  verbal  agreement 
between  them,  a  resulting  trust  is  created  by  operation  of  law  in  favor 
of  the  one  furnishing  the  money,  which  a  court  of  equity  will  enforce. 
McNamara  et  al.  v.  Garrity,  384. 

USURY. 
What  constitutes  usury. 

1.  As  to  the  payment  of  commissions — whether  usurious.  Where 
a  party  loans  money  through  his  son,  as  his  agent,  and  the  agent  takes 
four  per  cent  of  the  principal  as  commissions,  taking  a  note  for  the 
entire  sum,  bearing  ten  per  cent  interest,  payable  in  one  year,  and  at 
the  end  of  the  year,  on  application  for  an  extension  of  time  of  payment, 
the  lender  refers  the  debtor  to  the  son,  who  extends  the  time  one  year, 
for  $100,  which  is  paid  to  him,  and  a  second  extension  is  made  in  the 
same  way  with  another  son,  acting  as  the  lender's  agent,  it  was  held,  on 
bill  to  foreclose  the  deed  of  trust  securing  the  loan,  that  the  four  per 
cent  taken  as  commissions,  and  the  several  payments  for  the  extensions, 
made  the  transaction  usurious,  and  that  they  should  be  credited  as  pay- 
ments on  the  note,  after  deducting  expenses  of  advertising  for  sale  under 
the  trust  deed.     Meers  v.  Stevens  et  al.  549. 

2.  Interest  upon  interest.  If  a  contract  exists,  whether  express  or 
implied,  at  the  time  of  or  subsequent  to  the  entering  into  the  agreement, 
to  take  or  reserve  more  than  lawful  interest,  it  is  such  an  agreement  as 
is  within  the  provisions  of  the  statute.  To  constitute  usury  from  the 
taking  of  interest  upon  interest,  it  is  not  necessary  to  prove  that  there 
was  an  agreement  made  in  advance  for  the  payment  of  such  interest. 
Leonard  v.  Patton,  99. 

3.  Extension  of  time  of  payment — as  a  consideration  for  usury. 
An  agreement  to  give  a  given  sum  in  excess  of  the  legal  rate  of  interest 
in  consideration  of  an  extension  of  the  time  of  payment,  is  as  much  in 
violation  of  the  statute  against  usury  as  an  agreement  to  pay  twenty  per 
cent  interest.  The  statute  can  not  be  evaded  by  any  shift  or  device. 
The  law  looks  to  the  substance,  and  not  the  form  of  the  transaction. 
Ibid.  99. 

4.  Effect  of  subsequent  promise  to  pay.  After  a  contract  to  pay 
more  than  the  legal  rate  of  interest  has  been  made,  a  subsequent  prom- 
ise to  pay  will  not  relieve  the  contract  of  the  taint  of  usury,  or  prevent 
the  defence  of  usury  from  being  interposed.     Ibid;  99. 

Of  the  evidence. 

5.  Proof  in  avoidance  of  plea  of  usury.  In  a  suit  on  a  note  in 
which  usury  and  usurious  payments  are  pleaded,  there  is  no  error  in 
instructing  the  jury,  for  the  defendant,  that  if  the  plaintiff  relies  upon 
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an  agreement  to  pay  compound  interest,  he  must  prove  such  agreement 
by  a  preponderance  of  the  evidence.     Leonard  v.  Patton,  99. 
Measure  of  recoveky. 

6.  If  usury  is  reserved  in  a  note,  the  payee  will  only  be  entitled  to 
recover  the  amount  due  him  when  the  contract  for  usury  was  made. 
Ibid.  99. 

VACATING  TOWN  PLAT.     See  TOWN  PLAT. 

VARIANCE.     See  PLEADING  AND  EVIDENCE,  3. 

VENDOR  AND  PURCHASES. 
Sale  of  personal  property. 

For  cash — rights  of  the  seller  in  case  of  non-payment    See  SALES,  1. 

WAIVER. 
Pleading  over — after  demurrer. 

1.  Is  a  waiver  of  motion  in  arrest  of  judgment.  See  PLEADING, 
6,7. 

Defect  in  process  or  service. 

2.  Waiver  by  appearance  and  pleading  to  the  merits.  See  APPEAR- 
ANCE, 1,  2. 

WAREHOUSE  RECEIPTS. 
Whether  of  negotiable  character. 

1.  The  statute  in  relation  to  negotiable  instruments  does  not  em- 
brace warehouse  receipts  or  bills  of  lading,  and  instruments  of  that  class. 
Such  instruments  are  not  thereby  placed  on  the  same  footing,  as  respects 
the  title  vested  in  the  assignee  in  case  of  assignment,  as  bills  of  exchange 
and  promissory  notes.  The  ruling  in  Burton  v.  Curyea,  40  111.  320,  on 
this  question  is  adhered  to.  Canadian  Bank  of  Commerce  v.  McCrea 
et  al.  281. 

2.  Nature  of  the  contract  evidenced  by  a  warehouse  receipt,  as  de- 
priving it  of  the  qualities  of  negotiable  paper.  A  warehouse  receipt  is 
strictly  but  the  written  evidence  of  a  contract  between  the  depositor  of 
grain  and  the  warehouseman.  It  is  an  acknowledgment  by  the  latter 
that  he  has  received  and  holds  in  store  for  the  former  the  amount  and 
description  of  grain  named  in  the  receipt,  and  from  this  acknowledgment 
the  law  implies  certain  duties  as  devolving  upon  the  warehouseman, 
which  become  as  much  a  part  of  the  contract  as  if  written  at  length  in 
the  receipt.  The  liability  of  the  warehouseman,  as  resulting  from  these 
duties,  depends  upon  certain  conditions,  which  are  recognized  both  by 
the  common  law  and  the  statute,  and  under  which  it  may  be  the  liability 
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will  never  accrue,  and  this  element  of  uncertainty  in  that  regard  operates 
to  prevent  the  character  of  negotiability  from  attaching  to  a  warehouse 
receipt.     Canadian  Bank  of  Commerce  v.  McCrea  et  al.  281. 

3.  What  effect  to  be  given  to  assignment  of  a  warehouse  receipt, 
under  the  statute.  By  section  24  of  the  act  of  1871,  regulating  public 
warehouses,  etc.,  the  indorsement  of  a  warehouse  receipt  is  made  evi- 
dence of  a  transfer  of  the  grain  it  represents,  the  same  as  the  actual 
delivery  of  the  property  itself.  But  neither  of  these  acts  implies  that  a 
title  which  the  seller  does  not  possess  shall  pass.  The  receipt  is  made 
the  symbol  or  representative  of  the  property  therein  named,  and  its 
assignment  and  delivery  by  the  rightful  owner  will  pass  his  title  to  the 
property.  But  this  statute,  making  such  receipts  assignable  by  indorse- 
ment, does  not  change  their  nature,  and  put  them,  in  all  respects,  on  the 
same  footing  with  instruments  which  are  the  representatives  of  money, 
and  charge  the  negotiation  of  them  with  all  the  consequences  which 
usually  attend  or  follow  the  negotiation  of  bills  and  notes.     Ibid.  281. 

4.  Subsequent  holder  of  warehouse  receipt — rights  of  the  real  owner 
of  the  grain  it  represents.  A  warehouse  receipt  stands  in  the  place  of 
the  grain  it  represents,  and  the  possession  of  the  receipt  is  regarded  as 
the  possession  in  law  of  the  grain  itself,  and  as  the  warehouseman  is  not 
required  to  surrender  the  grain  until  the  return  of  the  receipt  and  the 
payment  of  charges,  one  who  obtains  it  under  such  circumstances  as 
would  charge  him  with  notice  of  a  want  of  title  in  his  assignor,  the  real 
owner  may  recover  of  him,  in  trover,  the  value  of  the  grain  on  his  refusal 
to  surrender  the  receipt  to  him.     Ibid.  281. 

5.  So  where  grain  in  store  was  sold  for  cash,  and  the  warehouse  re- 
ceipts representing  the  same  were  indorsed  and  delivered  upon  a  check 
upon  a  bank,  in  payment,  which  was  dishonored,  and  the  purchaser  in- 
dorsed the  warehouse  receipts  to  the  bank  upon  which  the  check  was 
drawn,  under  such  circumstances  as  to  lead  the  bank  to  a  knowledge 
that  the  purchase  was  for  cash,  and  the  bank  refused  to  accept  and  pay 
the  check  or  to  surrender  the  receipts  to  the  seller,  it  was  held,  that  the 
seller  and  former  owner  of  the  grain  was  entitled  to  recover,  in  trover, 
of  the  bank  the  value  of  the  grain.     Ibid.  281. 

Recovery  on  warehouse  receipt. 

6.  Character  of  recovery — in  trover  against  wrongful  holder  of 
warehouse  receipt.     See  JUDGMENT,  1. 

WILLS. 
Probate  op  wtlii. 

1.  Sufficiency  of  proof.  Where  a  will  is  properly  signed  by  the 
maker  and  two  attesting  witnesses,  both  of  the  witnesses  testifying  they 
were  present  and  saw  the  testator  sign  the  will  in  their  presence,  and 
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that  they  believe  he  was  of  sound  mind  and  memory  at  the  time  of  exe- 
cuting it,  this,  in  the  absence  of  proof  of  any  fraud,  compulsion,  or  other 
improper  conduct,  is  sufficient  to  make  out  a  prima  facie  case,  and  entitle 
the  will  to  probate.     Heirs  of  Critz  v.  Pierce,  167. 

2.  Evidence  admissible  in  opposition  to  probate.  In  a  proceeding 
to  probate  a  will,  on  appeal  to  the  circuit  court  the  contestants  may  in- 
troduce any  evidence  tending  to  show  there  was  fraud,  compulsion,  or 
improper  conduct  connected  with  its  execution,  that  will  invalidate  or 
destroy  the  same;  and  when  the  proponent  of  the  will  has  been  appointed 
conservator  of  the  testator  before  the  date  of  the  proposed  will,  and  con- 
tinued as  such  up  to  the  testator's  death,  the  fact,  and  the  inquest  re- 
sulting in  the  appointment  of  the  proponent,  and  other  evidence  as  to 
insanity,  may,  it  seems,  be  received  upon  the  question  of  fraud,  com- 
pulsion, or  other  improper  conduct,  but  not  to  establish  the  distinct 
and  independent  defence  of  unsoundness  of  mind  of  the  testator.  Ibid. 
167. 

3.  Of  the  witnesses  who  may  testify  in  resistance  of  probate  of 
will — upon  the  question  of  sanity.  On  appeal  to  the  circuit  court  from 
an  order  of  the  county  court  refusing  to  probate  a  proposed  will,  the 
right  to  go  into  general  evidence  of  the  sanity  of  the  testator,  outside  of 
the  testimony  of  the  subscribing  witnesses,  is  expressly  limited  to  those 
"seeking  probate,"  while  the  parties  resisting  probate  are  restricted  to 
the  testimony  of  the  subscribing  witnesses  upon  the  question  of  sanity. 
Ibid.  167. 

Contesting  will  in  chancery. 

4.  How  the  right  affected  by  having  resisted  probate  of  will — and 
of  the  evidence  admissible.  A  party,  by  appearing  and  resisting  an  ap- 
plication to  admit  a  will  to  probate  in  the  county  court,  or  in  the  higher 
courts  on  appeal,  when  unsuccessful  is  not  concluded  by  its  admission 
to  probate,  but  may,  at  any  time  within  three  years,  file  his  bill  in  chan- 
cery, and  contest  the  validity  of  the  proposed  will,  when  he  may  intro- 
duce any  and  all  legitimate  testimony,  outside  of  that  of  the  attesting 
witnesses,  to  show  the  testator  was  not  of  sound  mind  at  the  time  of 
executing  the  same,  or  any  other  matter  or  thing  which  will  establish 
the  fact  that  the  writing  is  not  the  will  of  the  person  it  purports  to  be. 
Ibid.  167. 

WITNESSES. 

Competency. 

1.  As  to  one  in  interest  against  one  defending  as  heir.  Where  a 
person,  long  after  the  execution  and  delivery  of  a  deed  for  land,  makes 
a  second  conveyance  of  the  same  premises  to  another,  who  files  a  bill 
against  the  heirs  of  the  prior  grantee  to  have  the  first  deed  set  aside,  on 
the  ground  it  was  delivered  on  conditions  which  were  never  performed, 
49—106  III. 
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and  the  bill  is  brought  for  the  mutual  benefit  of  the  second  grantee  and 
the  grantor,  the  latter  is  not  a  competent  witness  for  the  complainant 
against  the  heirs  of  the  prior  grantee,  to  prove  the  grounds  on  -which  the 
first  deed  is  sought  to  be  avoided.     McCann  v.  Atherton  et  al.  31. 

2.  Defendant  in  chancery  against  an  executor  seeking  a  foreclosure. 
On  bill  by  an  executor  to  foreclose  a  mortgage  given  to  his  intestate,  a 
defendant,  if  a  necessary  party  to  the  bill,  is  incompetent  to  testify  as  a 
witness  to  payments  made  by  the  mortgagor,  his  co-defendant,  to  the 
testator.    Richardson  et  al.  v.  Hadsall,  476. 

3.  Husband  and  wife,  for  and  against  each  other.  Husband  and 
wife  are  competent  witnesses  for  and  against  each  other  only  in  the  cases 
mentioned  in  the  exceptions  to  section  5  of  the  act  relating  to  evidence. 
The  words,  "except  in  cases  where  the  wife  would,  if  unmarried,  be  plain- 
tiff or  defendant, "  do  not  have  reference  to  cases  where  the  wife  is  sub- 
sequently divorced,  or  where  her  husband  has  died,  but  simply  to  cases 
where  the  proposed  witness  has  never  been  married, — where  the  con- 
troversy does  not  concern  a  right  resulting  from  marriage.  Smith  et  al. 
v.  Long,  485. 

4.  On  bill  by  a  husband  and  wife  to  set  aside  their  contract  of  sale 
and  conveyance  of  the  husband's  interest  as  heir  in  his  grandfather's 
estate,  both  real  and  personal,  on  the  ground  of  fraud,  the  wife  is  not  a 
competent  witness  for  her  husband.     Ibid.  485. 

5.  Attorney  at  law — when  competent  to  testify  as  to  facts.  An  attor- 
ney who  is  merely  employed  to  draw  up  the  necessary  papers  to  con- 
summate a  contract  to  which  the  parties  had  agreed,  no  legal  advice 
being  asked  or  required,  is  not  privileged,  and  may  testify  as  to  what 
comes  to  his  knowledge  in  connection  with  the  transaction.     Ibid.  485. 

6.  Of  the  witnesses  who  may  testify  in  resistance  of  probate  of  will — 
upon  the  question  of  sanity.     See  "WILLS,  3. 

WOKDS. 
"Revenue." 

Includes  special  assessments,  under  section  88  of  the  Practice  act, 
as  amended  in  1879.     See  APPEALS  AND  WEITS  OF  ERROR,  7. 

WRIT  OF  POSSESSION. 

Whether  awarded. 

1.  On  failure  to  redeem  from  sale  on  foreclosure — and  against 
whom.  Where  no  redemption  is  had  from  a  foreclosure  sale,  the  pur- 
chaser, after  taking  out  a  deed,  is  entitled  to  a  writ  of  possession,  but  it 
can  only  be  issued  against  the  defendants  in  the  bill,  and  those  claiming 
under  them,  after  the  suit  was  commenced.  Richardson  et  al.  v.  Had- 
sall, 476. 
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